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TAKING  BACK  OUR  STREETS  ACT  OF  1995 


THURSDAY,  JANUARY  19,  1995 

House  of  Representatives, 

Subcommittee  on  Crime, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10:25  a.m.,  in  room 
2141,  Rayburn  House  Office  Building,  Hon.  Bill  McCoUum  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Bill  McCoUum,  Steven  Schiff,  Stephen 
E.  Buyer,  Howard  Coble,  Fred  Heineman,  Ed  Bryant  of  Tennessee, 
Steve  Chabot,  Bob  Barr,  Charles  E.  Schumer,  Robert  C.  Scott,  Zoe 
Lofgren,  Sheila  Jackson  Lee,  and  Patricia  Schroeder. 

Also  present:  Representatives  Melvin  L.  Watt  and  John  Conyers, 
Jr. 

Staff  present:  Paul  J.  McNulty,  chief  counsel;  Glenn  R.  Schmitt, 
counsel;  Daniel  J.  Bryant,  assistant  counsel;  Aerin  D.  Dunkle,  re- 
search assistant;  Audray  Clement,  clerk;  and  Tom  Diaz,  minority 
counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  McCOLLUM 

Mr.  McCollum.  This  hearing  is  called  to  order. 

This  is  the  first  hearing  of  the  Crime  Subcommittee  of  this  new 
Congress  in  1995.  And  I  am  very  pleased  to  be  here  today  to  be 
the  chairman  of  that  subcommittee.  And  we  have  gone  through  our 
opening  opportunities  to  introduce  folks  during  the  full  Judiciary 
organizational  meeting,  and  because  we  have  a  very  large  panel 
today,  we  are  not — set  of  panels,  we  are  not  going  to  go  through 
the  process  of  introducing  ourselves.  I  think  we  all  know  each 
other. 

We  will  go  through  the  series  of  opportunities  for  opening  state- 
ments today.  I  would  ask  that  the  Members  be  brief  and  we  will 
get  through  the  process.  We  may  be  interrupted  a  few  times. 

I  notice  that  my  ranking  minority  member  is  walking  in,  and  I 
am  going  to  recognize  him.  I  began  the  hearing  so  that  we  could 
get  under  way  with  the  opening  statements. 

This  morning,  we  begin  2  days  of  hearings  on  issues  related  to 
H.R.  3,  the  Taking  Back  Our  Streets  Act  of  1995.  This  is  a  key  part 
of  the  Republican's  Contract  With  America. 

Last  fall.  House  Republicans  and  scores  of  Republican  candidates 
to  the  House  stood  in  front  of  the  Capitol  and  pledged  to  the  Amer- 
ican people  that  a  new  crime  bill,  as  well  as  nine  other  major  legis- 
lative initiatives,  would  be  brought  to  the  House  floor  in  the  first 
100  days  of  the  Republican-controlled  Congress.  Well,  the  American 
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people  subsequently  spoke  loud  and  clear  on  November  8,  and 
today  we  begin  the  process  of  fulfilling  one  part  of  that  promise. 

The  popularity  of  H.R,  3  rests  in  the  fact  that  it  combines  tough 
law  enforcement,  critically  needed  criminal  justice  reform,  and 
principles  of  good  government  into  one  relatively  narrow  package 
of  legislative  proposals.  As  I  see  it,  H.R.  3  accomplishes  four  impor- 
tant goals. 

First,  it  makes  a  major  move  to  put  deterrence  back  in  our  crimi- 
nal justice  system.  We  badly  need  to  send  the  message  that  when 
you  do  the  crime  you  do  the  time. 

H.R.  3  provides  resources  to  States  to  build  the  prison  beds  nec- 
essary to  stop  the  revolving  door  and  take  off  the  streets  the  6  per- 
cent or  so  of  the  criminals  who  commit  70  percent  of  the  violent 
crimes  and  are  serving  only  about  a  third  of  their  sentences.  In  re- 
turn, States  must  change  their  laws  to  require  truth-in-sentencing 
for  repeat  violent  offenders  to  make  sure  that  they  serve  85  percent 
of  their  sentences. 

H.R.  3  sends  a  powerful  swiftness  and  certainty  of  punishment 
message  to  those  who  use  guns  in  the  commission  of  a  crime.  The 
minimum  mandatory  sentences  of  5,  10,  and  20  years  for  carrying, 
using,  or  discharging  a  gun  in  the  commission  of  a  serious  violent 
or  drug-related  crime,  whether  State  or  Federal,  could  be  the  most 
significant  new  deterrent  put  into  Federal  law  in  years.  And  the  re- 
form of  the  habeas  corpus  law  to  end  the  seemingly  endless  appeals 
of  death  row  inmates  will  in  my  judgment  make  the  death  penalty 
more  likely  to  be  a  deterrent. 

Second,  H.R.  3  gets  the  Federal  Government  out  of  the  way  of 
State  and  local  law  enforcement,  the  frontlines  of  the  war  against 
crime.  It  does  this  by  curtailing  endless  appeals  by  State  death  row 
inmates  who  currently  use  Federal  law  to  delay  justice  for  years 
and  years.  It  restricts  the  ability  of  Federal  judges  to  seize  control 
of  local  jails  and  State  prisons  as  a  result  of  lawsuits  filed  by  pris- 
oners. And  it  repeals  dozens  of  Federal  grant  programs  that  rep- 
resent a  "Washington  knows  best"  approach  to  public  safety. 

Third,  H.R.  3  accomplishes  the  goal  of  assisting  State  and  local 
governments  in  the  fight  against  crime  where  such  assistance  is 
most  needed  by  calling  for  $10  billion  in  block  grants  to  units  of 
local  government  for  the  purpose  of  reducing  crime  and  improving 
public  safety.  Local  governments  are  free  to  use  these  funds  in 
whatever  manner  they  choose,  including  the  hiring  of  more  police 
and  crime  prevention. 

The  bill  authorizes  more  than  $10  billion  for  building,  expanding, 
or  operating  State  prisons,  recognizing  that  the  greatest  need  for 
financial  assistance  is  experienced  in  those  States  that  are  getting 
tough  with  violent  crime  by  cutting  back  on  early  parole,  H.R.  3 
prioritizes  fund  distribution  to  truth-in-sentencing  States,  meaning 
States  that  require  violent  repeat  criminals  to  serve  85  percent  of 
their  sentences. 

Finally,  that  H.R.  3  addresses  the  continuing  problem  of  criminal 
alien  deportation  by  strengthening  procedures  for  deporting  such 
criminals  and  freeing  up  desperately  needed  State  prison  beds. 

The  fourth  goal  achieved  by  H.R.  3  is  strengthening  Federal  law 
enforcement  by  providing  a  good  faith  exception  for  the  exclusion- 
ary rule  in  cases  where  Federal  law  enforcement  officers  seized  evi- 


dence  under  circumstances  that  Federal  judges  later  deem  to  be 
reasonable  and  in  good  faith,  more  criminal  offenders  will  be  held 
accountable  for  their  crimes.  Moreover,  H.R.  3  includes  tough  pen- 
alties for  violent,  gun-wielding  criminals.  The  message  sent  by  this 
bill  is  clear,  that  firearm  violence  anjrwhere  in  America  will  not  be 
tolerated. 

H.R.  3  is  not  perfect,  and  I  expect  many  of  our  witnesses  today 
and  tomorrow  will  offer  suggestions  for  improving  the  bill.  I  wel- 
come such  comments,  but  believe  the  bill  fundamentally  addresses 
many  of  the  concerns  and  fears  about  violent  crime  in  America. 

I  had  the  privilege  of  visiting  over  90  congressional  districts  in 
1994.  I  spoke  with  hundreds  of  concerned  citizens  and  law  enforce- 
ment officers.  Everywhere  I  went,  people  told  me  the  same  thing. 
We  know  what  works  best,  not  Washington.  Americans  want  the 
criminal  justice  system  to  work.  They  want  scarce  tax  dollars  to 
work  to  hold  violent  criminals  accountable  and  when  you  do  the 
crime  that  you  do  the  time.  And  they  told  me  that  it  definitely  is 
not  in  the  law  today. 

I  am  confident  that  this  Congress,  beginning  with  this  sub- 
committee, will  fulfill  these  expectations.  Today  is  just  the  first 
step  in  developing  effective  crime  legislation  in  this  subcommittee. 
I  look  forward  to  many  more  hearings  and  many  more  opportuni- 
ties to  address  this  problem  in  the  coming  months. 

[The  bill,  H.R.  3,  the  summary,  and  editor's  note,  follow:! 
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To  control  crime. 


IN  THE  HOUSE  OF  REPRESENTATR^S 

Jantary  4,  1995 

Mr.  McCoLLUM.  Mr.  Canady,  Mr.  Barr,  and  Mr.  Brewster  (for  them- 
selves, Mr.  Allard,  Mr.  Armey,  Mr.  Bachus,  Mr.  Baker  of  California, 
Mr.  Ballenger,  Mr.  Bartlett  of  Man-land,  Mr.  Barton  of  Texas, 
Mr.  Biurakis,  Mr.  BuLEY,  Mr.  Blute,  Mr.  Boxo,  Mr.  Binning  of 
Kentnckj',  Mr.  Burr,  Mr.  Callahan.  Mr.  CAL^•ERT,  Mr.  Camp,  Mr. 
Christensen,  Mr.  Chrysler,  Mr.  Clinger,  Mr.  Coburn,  Mr. 
COOLEY,  Mr.  Cremeans,  Mrs.  CrBLX,  Mr.  Dams,  Mr.  Doouttle.  Mr. 
DORNAN.  Ms.  Dunn,  Mr.  Engush  of  Pennsylvania.  Mr.  EMERSON,  Mr. 
EwiNG,  Mr.  En'erett,  Mr.  Flanagan,  Mr.  Foley,  Mr.  Forbes,  Mrs. 
Fo%\'LER,  Mr.  Fox,  Mr.  Frisa,  Mr.  Ganske,  Mr.  Gilchrest,  Mr.  Oil- 
man, Mr.  GooDLATTE,  Mr.  Gordon,  Mr.  Goss,  Mr.  Green"\vood,  Mr. 
Hancock,  Mr.  Hastert,  Mr.  Hastings  of  Washington.  Mr. 
HA"i"VVORTH,  Mr.  Hein'e>l\n,  Mr.  Herger,  Mr.  Hilleary,  Mr.  Hobson, 
Mr.  Hoke,  Mr.  Hostettler,  Mr.  Hutchinson.  Mr.  Ingus  of  South 
Carolina,  Mr.  ISTOOK.  Mr.  Jones,  Mr.  KiM,  Mr.  Kingston.  Mr. 
Knollen-berg,  Mr.  LaHood.  Mr.  L.\rgent.  Mr.  Latham,  Mr. 
LaTourette,  Mr.  Lewis  of  Kentuckj-,  Mr.  Lightfoot,  Mr.  Linder, 
Mr.  McHuGH,  Mr.  McLntosh,  Mr.  Mica.  Mr.  Miller  of  Florida.  Ms. 
MouNARi,  Mrs.  Myrick,  Mr.  XussLE,  Mr.  OxLEY,  Mr.  Packard,  Mr. 
Pombo,  Mr.  QuiNN,  Mr.  Radaxomch,  Mr.  RiGGS,  Mr.  Rohrabacher, 
Mr.  Roth,  Mr.  Royce,  Mr.  Saxton,  Mr.  Sensenbrenn-er.  Mr. 
Shadegg,  Mr.  Shaw,  Mr.  Smith  of  Michigan,  Mr.  Smith  of  Texas,  Mr. 
Solomon,  Mr.  Stearns,  Mr.  Stock>l\n,  Mr.  Stump,  Mr.  Tate,  Mr. 
Taylor  of  North  Carohna,  Mr.  Thorn^berry,  Mr.  Tl\hrt,  Mrs. 
Waldholtz,  Mr.  WA.MP,  Mr.  W'eldon  of  Pennsylvania.  Mr.  Weller, 
Mr.  Wicker,  Mr.  Zimmer,  Mr.  Crapo,  Mr.  Kolbe.  Mr.  Paxon.  Mr. 
Young  of  Florida.  Mr.  Weldon  of  Florida.  Mr.  Combest.  Mr.  COBLE. 
Mr.  Ehruch,  Mrs.  MEYERS  of  Kansas,  and  Mr.  Hunter)  introduced 
the  following  bill;  which  was  referred  to  the  Committee  on  the  Judiciary 
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A  BILL 

To  control  crime. 

1  Be  it  enacted  by  the  Henate  and  House  of  Represe^ata- 

2  tives  of  the  United  States  ofAraerUyi  in  Co'ogress  asse-rabled, 

3  SECTION  1.  SHORT  TITLE;  TABLE  OF  CONTENTS. 

4  (a)  Short  Title. — This  Act  umy  F>e  cited  as  the 

5  "Taking  Back  Our  Streets  Act  of  1995". 

6  (ij)  Table  of  Contents. — The  table  of  contents  is 

7  as  follows: 
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Repokm 

See.  101.  Period  (^  limhatioii  for  fiiiug  writ  of  habeas  corpus  foQowiu^  final 
jadgBeit  of  a  Staur  court. 

See.  102.  AutboriQr  of  appeUate  judjees  to  issue  eertifieatee  of  probable  eaoae 
for  appeal  in  habeas  corpus  and  Federal  eoliateral  relief  pro- 
eeediugs. 

Sec.  103.  Coufomuug  iiiw imIbm  ii<  to  the  ruks  of  appeBate  procedure. 

See.  104.  Diseretioti  to  deny  habeas  corpus  appfieataon  despite  failure  to  ex- 
haust State  remedies 

See.  105.  Period  of  limjtattou  for  Federal  prisooers  filing  for  eofiateni  Hf  dy. 

Chapteb  2 — Special  Pbocedv^s  roB  Cckxatekal  Pbocebmmqs  nc 
Capital  Casies 

See.  106.  Death  petiah>'  litt^tioci  procedures. 

Chapteb  3 — ^Fi.vdlng  fob  Litigatw.v  of  Fedeeal  Habeas  Coepts 
Petitionk  in  Capital  Cakes 

See.  107.  Funding  for  death  penatey  pnmtatkmm 

Subtitle  B — Federal  Death  Peuah>-  Proeeduree  Befions 

See    111.  Federal  death  poaalrt' proeednres  reform. 

TITLE  JJ— DETEPJaNG  GUN  CBIME6 
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Sec.  201.  Mandatory  prison  terms  for  use,  possession,  or  carrying  of  a  firearm 
or  destructive  device  during  a  State  crime  of  violence  or  State 
drug  trafficking  crime. 

TITLE  III— MANDATORY  VICTIM  RESTITUTION 

Sec.  301.  Mandatory  restitution  and  other  provisions. 

TITLE  IV— LAW  ENFORCEMENT  BLOCK  GRANTS 

Sec.  401.  Block  grant  program. 

TITLE  V— TRUTH  IN  SENTENCING  GRANTS 
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Sec.  601.  Admissibility  of  certain  evidence. 

TITLE  VII— STOPPING  ABUSIVE  PRISONER  LAWSUITS 

Sec.  701.  Exliaustion  requirement. 

Sec.  702.  Frivolous  actions. 

Sec.  703.  Modification  of  required  miiiimum  standards. 

Sec.  704.  Proceedings  in  forma  pauperis. 

TITLE  VIII— FURTHER  STREAMLINING  DEPORTATION  OF 
■       CRIMINAL  ALIENS 

Sec.  801.  Additional  expansion  of  definition  of  aggravated  felony. 

Sec.  802.  Deportation  procedures  for  certain  criminal  aliens  who  are  not  per- 
manent residents. 

Sec.  803.  Restricting  defenses  to  deportation  for  certain  criminal  aliens. 

Sec.  804.  Limitation  on  collateral  attacks  on  underlying  deportation  order. 

Sec.  805.  Criminal  alien  tracking  center. 

Sec.  806.  Miscellaneous  provisions. 

Sec.  807.  Construction  of  expedited  deportation  requirements. 

TITLE  IX— AMENDMENTS  TO  VIOLENT  CRIME  CONTROL  AND 
LAW  ENFORCEMENT  ACT 

Sec.  901.  Deletion  or  replacement  of  programs. 
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1  TITLE  I— EFFECTIVE  DEATH 

2  PENALTY 

3  Subtitle  A — Habeas  Corpus  Reform 

4  CHAPTER     1— POST     CONVICTION     PETI- 

5  TIONS:  GENERAL  HABEAS  CORPUS  RE- 

6  FORM 

7  SEC.   101.  PERIOD  OF  LIMITATION  FOR  FILING  WRIT  OF 

8  HABEAS  CORPUS  FOLLOWING  FINAL  JUDG- 

9  MENT  OF  A  STATE  COURT. 

10  Section  2244  of  title  28,  United  States  Code,  is 

1 1  amended  by  adding  at  the  end  the  following: 

12  "(d)  A  one-year  period  of  limitation  shall  apply  to  an 

13  application  for  a  writ  of  habeas  corpus  by  a  person  in  cus- 

14  tody  pursuant  to  the  judgment  of  a  State  court.  The  limi- 

15  tation  period  shall  run  from  the  latest  of  the  following 

16  times: 

17  "(1)  The  time  at  which  State  remedies  are  ex- 

18  hausted. 

19  "(2)  The  time  at  which  the  impediment  to  filing 

20  an  apphcation  created  by  State  action  in  violation  of 

21  the  Constitution  or  laws  of  the  United  States  is  re- 

22  moved,  where  the  apphcant  was  prevented  from  fil- 

23  ing  by  such  State  action. 

24  "(3)  The  time  at  which  the  Federal  right  as- 

25  serted    was    initially    recognized    by    the    Supreme 
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1  Court,  where  the  right  has  been  newly  recognized  by 

2  the  Court  and  is  retroactively  applicable. 

3  "(4)  The  time  at  which  the  factual  predicate  of 

4  the  claim  or  claims  presented  could  have  been  dis- 

5  covered    through    the    exercise    of   reasonable    dili- 

6  gence.". 

7  SEC.  102.  AUTHORITY  OF  APPELLATE  JUDGES  TO  ISSUE 

8  CERTIFICATES    OF    PROBABLE    CAUSE    FOR 

9  APPEAL  IN  HABEAS  CORPUS  AND  FEDERAL 

10  COLLATERAL  RELIEF  PROCEEDINGS. 

11  Section  2253   of  title  28,   United   States  Code,   is 

12  amended  to  read  as  follows: 

13  ''§2253.  Appeal 

14  "(a)  In  a  habeas  corpus  proceeding  or  a  proceeding 

15  under  section  2255  of  this  title  before  a  circuit  or  district 

16  judge,  the  final  order  shall  be  subject  to  review,  on  appeal, 

17  by  the  court  of  appeals  for  the  circuit  where  the  proceed- 

18  ingishad. 

19  "(b)  There  shall  be  no  right  of  appeal  from  such  an 

20  order  in  a  proceeding  to  test  the  validity  of  a  warrant  to 

21  remove,  to  another  district  or  place  for  commitment  or 

22  trial,  a  person  charged  with  a  criminal  offense  against  the 

23  United  States,  or  to  test  the  validity  of  his  detention  pend- 

24  ing  removal  proceedings. 
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1  "(e)  An  appeal  may  not  be  taken  to  the  court  of  ap- 

2  peals  from  the  final  order  in  a  habeas  corpus  proceeding 

3  where  the  detention  complained  of  arises  out  of  process 

4  issued  by  a  State  court,  or  from  the  final  order  in  a  pro- 

5  ceeding  under  section  2255  of  this  title,  unless  a  circuit 

6  justice  or  judge  issues  a  certificate  of  probable  cause.  A 

7  certificate  of  probable  cause  may  only  issue  if  the  peti- 

8  tioner  has  made  a  substantial  showing  of  the  denial  of  a 

9  Federal  right.  The  certificate  of  probable  cause  must  indi- 

10  cate  which  specific  issue  or  issues  satisfy  this  standard.". 

11  SEC.  103.  CONFORMING  AMENDMENT  TO  THE  RULES  OF 

12  APPELLATE  PROCEDURE. 

13  Federal  Rule  of  Appellate  Procedure  22  is  amended 

14  to  read  as  follows: 

15  "RULE  22 

16  "habeas  corpus  and  section  2255  PROCEEDINGS 

17  "(a)  Application  for  an  Original  Writ  op  Ha- 

18  BEAS  Corpus. — An  application  for  a  writ  of  habeas  cor- 

19  pus  shall  be  made  to  the  appropriate  district  court.  If  ap- 

20  phcation  is  made  to  a  circuit  judge,  the  appheation  will 

21  ordinarily  be  transferred  to  the  appropriate  district  court. 

22  If  an  appheation  is  made  to  or  transferred  to  the  district 

23  court  and  denied,  renewal  of  the  application  before  a  cir- 

24  cuit  judge  is  not  favored;  the  proper  remedy  is  by  appeal 
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1  to  the  court  of  appeals  from  the  order  of  the  district  court 

2  denying  the  writ. 

3  "(b)  Necessity  of  Certificate  of  Probable 

4  Cause  for  Appeal. — In  a  habeas  corpus  proceeding  in 

5  which  the  detention  complained  of  arises  out  of  process 

6  issued  by  a  State  court,  and  in  a  motion  proceeding  pursu- 

7  ant  to  section  2255  of  title  28,  United  States  Code,  an 

8  appeal  by  the  applicant  or  movant  may  not  proceed  unless 

9  a  circuit  judge  issues  a  certificate  of  probable  cause.  If 

10  a  request  for  a  certificate  of  probable  cause  is  addressed 

11  to  the  court  of  appeals,  it  shall  be  deemed  addressed  to 

12  the  judges  thereof  and  shall  be  considered  by  a  circuit 

1 3  judge  or  judges  as  the  court  deems  appropriate.  If  no  ex- 

14  press  request  for  a  certificate  is  filed,  the  notice  of  appeal 

15  shall  be  deemed  to  constitute  a  request  addressed  to  the 

16  judges  of  the  court  of  appeals.  If  an  appeal  is  taken  by 

17  a  State  or  the  Government  or  its  representative,  a  certifi- 

18  cate  of  probable  cause  is  not  required.". 

19  SEC.  104.  DISCRETION  TO  DENY  HABEAS  CORPUS  APPLICA- 

20  TION  DESPITE  FAILURE  TO  EXHAUST  STATE 

21  REMEDIES. 

22  Section  2254(b)  of  title  28,  United  State  Code,  is 

23  amended  to  read  as  follows: 

24  "(b)  An  application  for  a  writ  of  habeas  corpus  in 

25  behalf  of  a  person  in  custody  pursuant  to  the  judgment 
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1  of  a  State  court  shall  not  be  granted  unless  it  appears 

2  that  the  applicant  has  exhausted  the  remedies  available 

3  in  the  courts  of  the  State,  or  that  there  is  either  an  ab- 

4  sence  of  available  State  corrective  process  or  the  existence 

5  of  circumstances  rendering  such  process  ineffective  to  pro- 

6  tect  the  rights  of  the  applicant.  An  application  may  be 

7  denied  on  the  merits  notwithstanding  the  failure  of  the 

8  applicant  to  exhaust  the  remedies  available  in  the  courts 

9  of  the  State.". 

10  SEC.    105.   PERIOD   OF   LIMITATION   FOR  FEDERAL   PRIS- 

1 1  ONERS  FILING  FOR  COLLATERAL  REMEDY. 

12  Section  2255  of  title  28,  United  States  Code,  is 

13  amended  by  striking  the  second  paragraph  and  the  penul- 

14  timate  paragraph  thereof,  and  by  adding  at  the  end  the 

15  following  new  paragraphs: 

16  "A  two-year  period  of  hmitation  shall  apply  to  a  mo- 

17  tion  under  this  section.  The  limitation  period  shall  run 

1 8  from  the  latest  of  the  following  times: 

19  "(1)  The  time  at  which  the  judgment  of  convic- 

20  tion  becomes  final. 

21  "(2)  The  time  at  which  the  impediment  to  mak- 

22  ing  a  motion  created  by  governmental  action  in  vio- 

23  lation   of  the   Constitution  or  laws  of  the  United 

24  States  is  removed,  where  the  movant  was  prevented 

25  from  making  a  motion  by  such  governmental  action. 
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1  "(3)  The  time  at  which  the  right  asserted  was 

2  initially  recognized  by  the  Supreme  Court,  where  the 

3  right  has  been  newly  recognized  by  the  Court  and  is 

4  retroactively  applicable. 

5  "(4)  The  time  at  which  the  factual  predicate  of 

6  the  claim  or  claims  presented  could  have  been  dis- 

7  covered    through    the    exercise    of   reasonable    dili- 

8  gence.". 

9  CHAPTER  2— SPECIAL  PROCEDURES  FOR 

10  COLLATERAL   PROCEEDINGS   IN   CAP- 

11  ITAL  CASES 

1 2  SEC.  106.  DEATH  PENALTY  LITIGATION  PROCEDURES. 

13  (a)  In  General. — Title  28,  United  States  Code,  is 

14  amended  by  inserting  the  following  new  chapter  after 

15  chapter  153: 

16  "CHAPTER  154— SPECIAL  HABEAS  CORPUS 

17  PROCEDURES  IN  CAPITAL  CASES 

"Sec. 

"2256.  Prisoners  in  State  custody  subject  to  capital  sentence;  appointment  of 
counsel;  requirement  of  rule  of  court  or  statute;  procedures  for 
appointment. 

"2257.  Mandatory  stay  of  execution;  duration;  limits  on  stays  of  execution;  suc- 
cessive petitions. 

"2258.  Filing  of  habeas  corpus  petition;  time  requirements;  tolling  rules. 

"2259.  Certificate  of  probable  cause  inapplicable. 

"2260.  Application  to  State  unitary  review  procedures. 

"2261.  Limitation  periods  for  determining  petitions. 

"2262.  Rule  of  construction. 
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1  '^§2256.  Prisoners  in  State  custody  subject  to  capital 

2  sentence;    appointment    of    counsel;    re- 

3  quirement  of  rule  of  court  or  statute;  pro- 

4  cedures  for  appointment 

5  "(a)  This  chapter  shall  apply  to  eases  arising  under 

6  section  2254  brought  by  prisoners  in  State  custody  who 

7  are  subject  to  a  capital  sentence.  It  shall  apply  only  if  the 

8  provisions  of  subsections  (b)  and  (c)  are  satisfied. 

9  "(b)  This  chapter  is  applicable  if  a  State  establishes 

10  by  rule  of  its  court  of  last  resort  or  by  statute  a  mecha- 

11  nism  for  the  appointment,  compensation  and  payment  of 

12  reasonable  litigation  expenses  of  competent  counsel   in 

13  State  postconviction  proceedings  brought  by  indigent  pris- 

14  oners  whose  capital  convictions  and  sentences  have  been 

15  upheld  on  direct  appeal  to  the  court  of  last  resort  in  the 

16  State  or  have  otherwise  become  final  for  State  law  pur- 

17  poses.  The  rule  of  court  or  statute  must  provide  standards 

18  of  competency  for  the  appointment  of  such  counsel. 

19  "(c)  Any  mechanism  for  the  appointment,  compensa- 

20  tion  and  reimbursement  of  counsel  as  provided  in  sub- 

21  section  (b)  must  offer  counsel  to  all  State  prisoners  under 

22  capital  sentence  and  must  provide  for  the  entry  of  an 

23  order  by  a  court  of  record:  (1)  appointing  one  or  more 

24  counsel  to  represent  the  prisoner  upon  a  finding  that  the 

25  prisoner  is  indigent  and  accepted  the  offer  or  is  unable 

26  competently  to  decide  whether  to  accept  or  reject  the  offer; 
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1  (2)  finding,  after  a  hearing  if  necessary,  that  the  prisoner 

2  rejected  the  offer  of  counsel  and  made  the  decision  with 

3  an  understanding  of  its  legal  consequences;  or  (3)  denying 

4  the  appointment  of  counsel  upon  a  finding  that  the  pris- 

5  oner  is  not  indigent. 

6  "(d)  No  counsel  appointed  pursuant  to  subsections 

7  (b)  and  (c)  to  represent  a  State  prisoner  under  capital 

8  sentence  shall  have  previously  represented  the  prisoner  at 

9  trial  or  on  direct  appeal  in  the  case  for  which  the  appoint- 

10  ment  is  made  unless  the  prisoner  and  counsel  expressly 

1 1  request  continued  representation. 

12  "(e)  The  ineffectiveness  or  incompetence  of  counsel 

13  during  State  or  Federal  collateral  postconviction  proceed- 

14  ings  in  a  capital  case  shall  not  be  a  ground  for  relief  in 

15  a  proceeding  arising  under  section  2254  of  this  chapter. 

16  This  limitation  shall  not  preclude  the  appointment  of  dif- 

17  ferent  counsel,  on  the  court's  own  motion  or  at  the  request 

18  of   the    prisoner,    at    any   phase    of   State    or   Federal 

19  postconviction  proceedings  on  the  basis  of  the  ineffective- 

20  ness  or  incompetence  of  counsel  in  such  proceedings. 

21  **§  2257.  Mandatory  stay  of  execution;  duration;  limits 

22  on   stays   of  execution;   successive   peti- 

23  tions 

24  "(a)  Upon  the  entry  in  the  appropriate  State  court 

25  of  record  of  an  order  under  section  2256(c),  a  warrant 
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1  or  order  setting  an  execution  date  for  a  State  prisoner 

2  shall  be  stayed  upon  application  to  any  court  that  would 

3  have  jurisdiction  over  any  proceedings  filed  under  section 

4  2254.  The  application  must  recite  that  the  State  has  in- 

5  voked  the  postconviction  review  procedures  of  this  chapter 

6  and  that  the  scheduled  execution  is  subject  to  stay. 

7  "(b)  A  stay  of  execution  granted  pursuant  to  sub- 

8  section  (a)  shall  expire  if — 

9  "(1)  a  State  prisoner  fails  to  file  a  habeas  cor- 

10  pus  petition  under  section  2254  within  the  time  re- 

1 1  quired  in  section  2258,  or  fails  to  make  a  timely  ap- 

12  plication  for  court  of  appeals  review  following  the  de- 

13  nial  of  such  a  petition  by  a  district  court; 

14  "(2)  upon  completion  of  district  court  and  court 

15  of  appeals  review  under  section  2254  the  petition  for 

16  reUef  is  denied  and  (A)  the  time  for  filing  a  petition 

17  for  certiorari  has  expired  and  no  petition  has  been 

18  filed;  (B)  a  timely  petition  for  certiorari  was  filed 

19  and  the  Supreme  Court  denied  the  petition;  or  (C) 

20  a  timely  petition  for  certiorari  was  filed  and  upon 

21  consideration  of  the  case,  the  Supreme  Court  dis- 

22  posed  of  it  in  a  manner  that  left  the  capital  sentence 

23  undisturbed;  or 

24  "(3)  before  a  court  of  competent  jurisdiction,  in 

25  the  presence  of  counsel  and  after  having  been  ad- 
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1  vised  of  the  consequences  of  his  decision,  a  State 

2  prisoner  under  capital  sentence  waives  the  right  to 

3  pursue  habeas  corpus  review  under  section  2254. 

4  "(c)  If  one  of  the  conditions  in  subsection  (b)  has 

5  occurred,  no  Federal  court  thereafter  shall  have  the  au- 

6  thority  to  enter  a  stay  of  execution  or  grant  relief  in  a 

7  capital  case  unless — 

8  "(1)  the  basis  for  the  stay  and  request  for  relief 

9  is  a  claim  not  previously  presented  in  the  State  or 

10  Federal  courts; 

11  "(2)  the  failure  to  raise  the  claim  is  (A)  the  re- 

12  suit  of  State  action  in  violation  of  the  Constitution 

13  or  laws  of  the  United  States;  (B)  the  result  of  the 

14  Supreme  Court  recognition  of  a  new  Federal  right 

15  that  is  retroactively  applicable;  or  (C)  based  on  a 

16  factual  predicate  that  could  not  have  been  discovered 

17  through  the  exercise  of  reasonable  diligence  in  time 

18  to     present     the     claim     for     State     or     Federal 

19  postconviction  review;  and 

20  "(3)  the  facts  underlying  the  claim  would  be 

21  sufficient  to  establish  by  clear  and  convincing  evi- 

22  dence  that  but  for  constitutional  error,  no  reasonable 

23  fact  finder  would  have  found  the  petitioner  guilty  of 

24  the  underlying  offense  or  eligible  for  the  death  pen- 

25  alty  under  State  law. 
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1  "(d)  Notwithstanding  any  other  provision  of  law,  no 

2  Federal  district  court  or  appellate  judge  shall  have  the  au- 

3  thority  to  enter  a  stay  of  execution,  issue  injunctive  relief, 

4  or  grant  any  equitable  or  other  relief  in  a  capital  case  on 

5  any  successive  habeas  petition  (or  other  action  which  fol- 

6  lows  the  final  determination  of  a  first  habeas  corpus  peti- 

7  tion)  unless  the  court  first  determines  the  petition  or  other 

8  action  does  not  constitute  an  abuse  of  the  writ.  This  deter- 

9  mination  shall  be  made  only  by  the  district  judge  or  appel- 

10  late  panel  who  adjudicated  the  merits  of  the  original  ha- 

1 1  beas  petition  (or  to  the  district  judge  or  appellate  panel 

12  to  which  the  case  may  have  been  subsequently  assigned 

13  as  a  result  of  the  unavailabihty  of  the  original  court  or 

14  judges).  In  the  Federal  courts  of  appeal,  a  stay  may  issue 

15  pursuant  to  the  terms  of  this  provision  only  when  a  major- 

16  ity  of  the  original  panel  or  majority  of  the  active  judges 

17  determines  the  petition  does  not  constitute  an  abuse  of 

1 8  the  writ. 

19  **§2258.  Filing  of  habeas  corpus  petition;  time  re- 

20  quirements;  tolling  rules 

21  "Any  petition  for  habeas  corpus  relief  under  section 

22  2254  must  be  filed  in  the  appropriate  district  court  within 

23  one  hundred  and  eighty  days  from  the  filing  in  the  appro- 

24  priate  State  court  of  record  of  an  order  under  section 
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1  2256(c).  The  time  requirements  established  by  this  section 

2  shall  be  tolled — 

3  "(1)  from  the  date  that  a  petition  for  certiorari 

4  is  filed  in  the  Supreme  Court  until  the  date  of  final 

5  disposition  of  the  petition  if  a  State  prisoner  files 

6  the  petition  to  secure  review  by  the  Supreme  Court 

7  of  the  affirmance  of  a  capital  sentence  on  direct  re- 

8  view  by  the  court  of  last  resort  of  the  State  or  other 

9  final  State  court  decision  on  direct  review; 

10  "(2)  during  any  period  in  which  a  State  pris- 

11  oner  under  capital  sentence  has  a  properly  filed  re- 

12  quest   for   postconviction   review  pending  before   a 

13  State  court  of  competent  jurisdiction;  if  all  State  fil- 

14  ing  rules  are  met  in  a  timely  manner,  this  period 

15  shall  run  continuously  from  the  date  that  the  State 
1^  prisoner  initially  files  for  postconviction  review  until 

17  final  disposition  of  the  case  by  the  highest  court  of 

18  the  State,  but  the  time  requirements  established  by 

19  this  section  are  not  tolled  during  the  pendency  of  a 

20  petition  for  certiorari  before  the  Supreme  Court  ex- 

21  cept  as  provided  in  paragraph  (1);  and 

22  "(3)  during  an  additional  period  not  to  exceed 

23  sixty  days,  if  (A)  a  motion  for  an  extension  of  time 

24  is  filed  in  the  Federal  district  court  that  would  have 

25  proper  jurisdiction  over  the  case  upon  the  fiUng  of 
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1  a  habeas  corpus  petition  under  section  2254;  and 

2  (B)  a  showing  of  good  cause  is  made  for  the  failure 

3  to  file  the  habeas  corpus  petition  within  the  time  pe- 

4  riod  established  by  this  section. 

5  **§  2259.  Certificate  of  probable  cause  inapplicable 

6  "The  requirement  of  a  certificate  of  probable  cause 

7  in  order  to  appeal  from  the  district  court  to  the  court  of 

8  appeals  does  not  apply  to  habeas  corpus  cases  subject  to 

9  the  provisions  of  this  chapter  except  when  a  second  or  suc- 

10  cessive  petition  is  filed. 

11  **§2260.  Application  to  State  unitary  review  proce- 

12  dure 

13  "(a)  For  purposes  of  this  section,  a  'unitary  review' 

14  procedure  means  a  State  procedure  that  authorizes  a  per- 

15  son  under  sentence  of  death  to  raice,  in  the  course  of  di- 

16  rect  review  of  the  judgment,  such  claims  as  could  be  raised 

17  on  collateral  attack.  The  provisions  of  this  chapter  shall 

18  apply,  as  provided  in  this  section,  in  relation  to  a  State 

19  unitary  review  procedure  if  the  State  estabhshes  by  rule 

20  of  its  court  of  last  resort  or  by  statute  a  mechanism  for 

21  the  appointment,  compensation  and  payment  of  reasonable 

22  litigation  expenses  of  competent  counsel  in  the  unitary  re- 
-^3  view  proceedings,  including  expenses  relating  to  the  litiga- 

24  tion  of  collateral  claims  in  the  proceedings.  The  rule  of 
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1  court  or  statute  must  provide  standards  of  competency  for 

2  the  appointment  of  such  counsel. 

3  "(b)  A  unitary  review  procedure,  to  quaUfy  under  this 

4  section,  must  include  an  offer  of  counsel  following  trial 

5  for  the  purpose  of  representation  on  unitary  review,  and 

6  entry  of  an  order,  as  provided  in  section  2256(c),  concem- 

7  ing  appointment  of  counsel  or  waiver  or  denial  of  appoint- 

8  ment  of  counsel  for  that  purpose.  No  counsel  appointed 

9  to  represent  the  prisoner  in  the  unitary  review  proceedings 

10  shall  have  previously  represented  the  prisoner  at  trial  in 

11  the  case  for  which  the  appointment  is  made  unless  the 

12  prisoner  and  counsel  expressly  request  continued  represen- 

13  tation. 

14  "(c)  Sections  2257,  2258,  2259,  and  2261  shall  apply 

15  in  relation  to  cases  involving  a  sentence  of  death  from  any 

16  State  having  a  unitary  review  procedure  that  qualifies 

17  under  this  section.  References  to  State  'post-conviction  re- 

18  view'  and  'direct  review'  in  those  sections  shall  be  under- 

19  stood  as  referring  to  unitary  review  under  the  State  proce- 

20  dure.  The  references  in  sections  2257(a)  and  2258  to  'an 

21  order  under  section  2256(c)'  shall  be  understood  as  refer- 

22  ring  to  the  post-trial  order  under  subsection  (b)  concern- 

23  ing  representation  in  the  unitary  review  proceedings,  but 

24  if  a  transcript  of  the  trial  proceedings  is  unavailable  at 

25  the  time  of  the  filing  of  such  an  order  in  the  appropriate 
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1  State  court,  then  the  start  of  the  one  hundred  and  eighty 

2  day  hmitation  period  under  section  2258  shall  be  deferred 

3  until  a  transcript  is  made  available  to  the  prisoner  or  his 

4  counsel. 

5  '^§2261.  Limitation  periods  for  determining  petitions 

6  "(a)(1)  A  Federal  district  court  shall  determine  such 

7  a  petition  or  motion  within  60  days  of  any  argument  heard 

8  on  an  evidentiary  hearing,  or  where  no  evidentiary  hearing 

9  is  held,  within  60  days  of  any  final  argument  heard  in 

10  the  case. 

11  "(2)  (A)  The  court  of  appeals  shall  determine  any  ap- 
y    12  peal  relating  to  such  a  petition  or  motion  within  90  days 

13  after  the  filing  of  any  reply  brief  or  within  90  days  after 

14  such  reply  brief  would  be  due.  For  purposes  of  this  provi- 

15  sion,  any  reply  brief  shall  be  due  within  14  days  of  the 

16  opposition  brief. 

17  "(B)  The  court  of  appeals  shall  decide  any  petition 

1 8  for  rehearing  and  or  request  by  an  appropriate  judge  for 

19  rehearing  en  banc  within  20  days  of  the  filing  of  such  a 

20  petition  or  request  unless  a  responsive  pleading  is  required 

21  in  which  case  the  court  of  appeals  shall  decide  the  applica- 

22  tion  within  20  days  of  the  filing  of  the  responsive  pleading. 

23  If  en  banc  consideration  is  granted,  the  en  banc  court  shall 

24  determine  the  appeal  within  90  days  of  the  decision  to 

25  grant  such  consideration. 
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1  "(3)  The  time  limitations  contained  in  paragraphs 

2  (1)  and  (2)  may  be  extended  only  once  for  20  days,  upon 

3  an  express  good  cause  finding  by  the  court  that  the  inter- 

4  ests  of  justice  warrant  such  a  one-time  extension.  The  spe- 

5  cific  grounds  for  the  good  cause  finding  shall  be  set  forth 

6  in  writing  in  any  extension  order  of  the  court. 

7  "(b)  The  time  limitations  under  subsection  (a)  shall 

8  apply  to  an  initial  petition  or  motion,  and  to  any  second 

9  or  successive  petition  or  motion.   The  same  limitations 

10  shall  also  apply  to  the  re-determination  of  a  petition  or 

1 1  motion  or  related  appeal  following  a  remand  by  the  court 

12  of  appeals  or  the  Supreme  Court  for  further  proceedings, 

13  and  in  such  a  case  the  Umitation  period  shall  run  from 

14  the  date  of  the  remand. 

15  "(c)  The  time  Umitations  under  this  section  shall  not 

16  be  construed  to  entitle  a  petitioner  or  movant  to  a  stay 

17  of  execution,  to  which  the  petitioner  or  movant  would  oth- 

18  erwise  not  be  entitled,  for  the  purpose  of  Utigating  any 

19  petition,  motion,  or  appeal. 

20  "(d)  The  failure  of  a  court  to  meet  or  comply  with 

21  the  time  limitations  under  this  section  shall  not  be  a 

22  ground  for  granting  relief  from  a  judgment  of  conviction 

23  or  sentence.  The  State  or  Government  may  enforce  the 

24  time  limitations  under  this  section  by  applying  to  the  court 

25  of  appeals  or  the  Supreme  Court  for  a  writ  of  mandamus. 
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1  "(e)    The   Administrative   Office   of  United    States 

2  Courts  shall  report  annually  to  Congress  on  the  compU- 

3  anee  by  the  courts  with  the  time  limits  established  in  this 

4  section. 

5  "(f)  The  adjudication  of  any  petition  under  section 

6  2254  of  this  title  that  is  subject  to  this  chapter,  and  the 

7  adjudication  of  any  motion  under  section  2255  of  this  title 

8  by  a  person  under  sentence  of  death,  shall  be.  given  prior- 

9  ity  by  the  district  court  and  by  the  court  of  appeals  over 

10  all  noncapital  matters. 

1 1  *"§  2262.  Rule  of  construction 

12  "This  chapter  shall  be  construed  to  promote  the  expe- 

13  ditious  conduct  and  conclusion  of  State  and  Federal  court 

14  review  in  capital  cases.". 

15  (b)  Clerical  Amendment. — The  table  of  chapters 

16  at  the  beginning  of  part  VI  of  title  28,  United  States  Code, 

17  is  amended  by  inserting  after  the  item  relating  to  chapter 

18  153  the  following  new  item: 

''154.  Special  habeas  corpus  procedures  in  capital  cases  2256". 

19  CHAPTER    3— FUNDING    FOR   LITIGATION 

20  OF  FEDERAL  HABEAS  CORPUS  PETI- 

21  TIONS  IN  CAPITAL  CASES 

22  SEC.  107.  FUNDING  FOR  DEATH  PENALTY  PROSECUTIONS. 

23  Part  E  of  title  I  of  the  Omnibus  Crime  Control  and 

24  Safe  Streets  Act  of  1968  (42  U.S.C.  3711  et  seq.)  is 

25  amended  by  adding  at  the  end  the  following  new  section: 
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1  "Sec.  515.  Notwithstanding  any  other  provision  of 

2  this  subpart,  the  Director  shall  provide  grants  to  the 

3  States,  from  the  funding  allocated  pursuant  to  section 

4  511,  for  the  purpose  of  supporting  litigation  pertaining  to 

5  Federal  habeas  corpus  petitions  in  capital  cases.  The  total 

6  funding  available  for  such  grants  within  any  fiscal  year 

7  shall  be  equal  to  the  funding  provided  to  capital  resource 

8  centers,  pursuant  to  Federal  appropriation,  in  the  same 

9  fiscal  year.". 

10  Subtitle  B— Federal  Death  Penalty 

11  Procedures  Reform 

12  SEC.    111.   FEDERAL   DEATH   PENALTY   PROCEDURES   RE- 

13  FORM. 

14  (a)  In  General. — Subsection  (e)  of  section  3593  of 

15  title   18,   United   States  Code,   is  amended  by  striking 

16  "Based  *upon  this   consideration"   and   all  that  follows 

17  through  the  end  of  such  subsection  and  inserting  the  fol- 

18  lowing:  "The  jury,  or  if  there  is  no  jury,  the  court,  shall 

19  then  consider  whether  the  aggravating  factor  or  factors 

20  found  to  exist  outweigh  any  mitigating  factors.  The  jury, 

21  or  if  there  is  no  jury,  the  court  shall  recommend  a  sen- 

22  tence  of  death  if  it  unanimously  finds  at  least  one  aggra- 

23  vating  factor  and  no  mitigating  factor  or  if  it  finds  one 

24  or  more  aggravating  factors  which  outweigh  any  mitigat- 

25  ing  factors.  In  any  other  case,  it  shall  not  recommend  a 
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1  sentence  of  death.  The  jury  shall  be  instructed  that  it 

2  must  avoid  any  influence  of  sympathy,  sentiment,  passion, 

3  prejudice,  or  other  arbitrary  factors  in  its  decision,  and 

4  should  make  such  a  recommendation  as  the  information 

5  warrants.    The  jury   shall   be   instructed   that   its   rec- 

6  ommendation  concerning  a  sentence  of  death  is  to  be 

7  based  on  the  aggravating  factor  or  factors  and  any  miti- 

8  gating  factors  which  have  been  found,  but  that  the  final 

9  decision  concerning  the  balance  of  aggravating  and  miti- 

10  gating  factors  is  a  matter  for  the  jury's  judgment.". 

11  (b)   Conforming  Amendment. — Section  3594  of 

12  title  18,  United  States  Code,  is  amended  by  striking  "or 

13  life  imprisonment  without  possibility  of  release". 

14  TITLE  II— DETERRE^G  GUN 

15  CRIMES 

16  SEC.    201.   MANDATORY   PRISON   TERMS   FOR   CARRYING, 

17  USING,  OR  DISCHARGING  A  FIREARM  OR  DE- 
IS STRUCTIVE  DEVICE  DURING  A  STATE  CRIME 

19  THAT  IS  A  SERIOUS  VIOLENT  FELONY  OR  SE- 

20  RIOUS  DRUG  OFFENSE. 

21  Section  924(c)  of  title  18,  United  Siates  Code,  is 

22  amended  to  read  as  follows: 

23  "(c)(l)(A)(i)  A  person  who,  during  and  in  relation 

24  to  a  serious  violent  felony  or  serious  drug  offense  (includ- 

25  ing  a  serious  violent  felony  or  serious  drug  offense  that 
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1  provides  for  an  enhanced  punishment  if  conunitted  by  the 

2  use  of  a  deadly  or  dangerous  weapon  or  device)  for  which 

3  the  person  may  be  prosecuted  in  a  court  of  any  State — 

4  "(I)  knowingly  carries  a  firearm,  shall,  in  addi- 

5  tion  to  the  sentence  imposed  for  the  serious  violent 

6  felony  or  serious  drug  offense,  be  sentenced  to  im- 

7  prisonment  for  not  less  than  5  years; 

8  "(II)  knowingly  uses  a  firearm,  shall,  in  addi- 

9  tion  to  the  sentence  imposed  for  the  serious  violent 

10  felony  or  serious  drug  offense,  be  sentenced  to  im- 

11  prisonment  for  not  less  than  10  years;  or 

12  "(III)  discharges  a  firearm  with  the  intent  to 

13  injure  another  person,  shall,  in  addition  to  the  sen- 

14  tence  imposed  for  the  serious  violent  felony  or  seri- 

15  ous  drug  offense,  be  sentenced  to  imprisonment  for 

16  not  less  than  30  years; 

17  except  that  if  the  firearm  is  a  machinegun  or  destructive 

18  device  or  is  equipped  with  a  firearm  silencer  or  firearm 

19  muffler,  the  person  shall,  in  addition  to  the  sentence  im- 

20  posed  for  the  serious  violent  felony  or  serious  drug  offense, 

21  be  sentenced  to  life  imprisonment, 

22  "(B)  Subparagraph  (A)  shall  not  apply  to  the  con- 

23  duct  of  a  person  in  defense  of  person  or  property  during 

24  the  course  of  a  crime  committed  by  another  person  (in- 

25  eluding  the  arrest  or  attempted  arrest  of  such  other  per- 
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1  son  during  or  immediately  after  the  commission  of  the 

2  crime),  unless  the  person  engaged  in  or  participated  in 

3  criminal  conduct  that  gave  rise  to  the  criminal  conduct 

4  of  such  other  person. 

5  "(C)  It  is  the  intent  of  the  Congress  that — 

6  "(i)  this  para,j?7aph  shall  be  used  to  supplement 

7  but  not  supplant  the  efforts  of  State  and  local  pros- 

8  ecutors  in  prosecuting  serious  violent  felonies  and 

9  serious  drug  offenses  that  could  be  prosecuted  under 

10  State  law;  and 

11  "(ii)  the  Attorney  General  shall  give  due  def- 

12  erence  to  the  interest  that  a  State  or  local  prosecu- 

13  tor  has  in  prosecuting  a  person  under  State  law. 

14  "(2)(A)(i)  A  person  who,  during  and  in  relation  to 

15  a  crime  of  violence  or  drug  trafficking  crime  (including 

16  a  crime  of  violence  or  drug  trafficking  crime  that  provides 

17  for  an  enhanced  punishment  if  committed  by  the  use  of 

18  a  deadly  or  dangerous  weapon  or  device)  for  which  the 

19  person   may  be   prosecuted   in   a   court   of  the   United 

20  States— 

21  "(I)  knowingly  carries  a  firearm,  shall,  in  addi- 

22  tion  to  the  sentence  imposed  for  the  crime  of  vio- 

23  lence  or  drug  trafficking  crime,  be  sentenced  to  im- 

24  prisonment  for  not  less  than  5  years; 
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1  "(II)  knowingly  uses  a  firearm,  shall,  in  addi- 

2  tion  to  the  sentence  imposed  for  the  crime  of  vio- 

3  lence  or  drug  trafficking  crime,  be  sentenced  to  im- 

4  prisonment  for  not  less  than  10  years;  or 

5  "(III)  discharges  a  firearm  with  the  intent  to 

6  injure  another  person,  shall,  in  addition  to  the  sen- 

7  tence  imposed  for  the  crime  of  violence  or  drug  traf- 

8  ficking  crime,  be  sentenced  to  imprisonment  for  not 

9  less  than  20  years. 

10  "(ii)  A  person  who,  during  and  in  relation  to  a  crime 

11  of  violence  or  drug  trafficking  crime  (including  a  crime 

12  of  violence  or  drug  trafficking  crime  that  provides  for  an 

13  enhanced  punishment  if  committed  by  the  use  of  a  deadly 

14  or  dangerous  weapon  or  device)  for  which  the  person  may 

15  be  prosecuted  in  a  court  of  the  United  States — 

16  "(I)    knowingly   carries   a   short-barreled   rifle, 

17  short-barreled    shotgun,    or    semiautomatic    assault 

18  weapon,  shall,  in  addition  to  the  sentence  imposed 

19  for  the  crime  of  violence  or  drug  trafficking  crime, 

20  be  sentenced  to  imprisonment  for  not  less  than  10 

21  years; 

22  "(II)    knowingly    uses    a    short-barreled    rifle, 

23  short-barreled    shotgun,    or    semiautomatic    assault 

24  weapon,  shall,  in  addition  to  the  sentence  imposed 

25  for  the  crime  of  violence  or  drug  trafficking  crime, 
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1  be  sentenced  to  imprisonment  for  not  less  than  15 

2  years;  or 

3  "(III)  discharges  a  short-barreled  rifle,  short- 

4  barreled  shotgun,  or  semiautomatic  assault  weapon 

5  with  the  intent  to  injure  another  person,  shall,  in  ad- 

6  dition  to  the  sentence  imposed  for  the  crime  of  vio- 

7  lence  or  drug  trafficking  crime,  be  sentenced  to  im- 

8  prisonment  for  not  less  than  25  years. 

9  "(iii)  A  person  who,  during  and  in  relation  to  a  crime 

10  of  violence  or  drug  trafficking  crime  (including  a  crime 

11  of  violence  or  drug  trafficking  crime  that  provides  for  an 

12  enhanced  punishment  if  committed  by  the  use  of  a  deadly 

13  or  dangerous  weapon  or  device)  for  which  the  person  may 

14  be  prosecuted  in  a  court  of  the  United  States,  knowingly 

15  carries  or  knowingly  uses  a  firearm  that  is  a  machinegun 

16  or  destructive  device  or  is  equipped  with  a  firearm  silencer 

17  or  firearm  muffler,  or  discharges  such  a  firearm  with  the 

18  intent  to  injure  another  person,  shall,  in  addition  to  the 

19  sentence  imposed  for  the  crime  of  violence  or  drug  traf- 

20  ficking  crime,  be  sentenced  to  imprisonment  for  not  less 

21  than  30  years. 

22  "(B)  A  person  who  has  been  convicted  under  this  sub- 

23  section  and  who,  during  and  in  relation  to  a  crime  of  vio- 

24  lence  or  drug  trafficking  crime  (including  a  crime  of  vio- 

25  lence  or  drug  trafficking  crime  that  provides  for  an  en- 
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1  hanced  punishment  if  committed  by  the  use  of  a  deadly 

2  or  dangerous  weapon  or  device)  for  which  the  person  may 

3  be  prosecuted  in  a  court  of  the  United  States — 

4  "(i)  knowingly  carries  a  firearm,  shall,  in  addi- 

5  tion  to  the  sentence  imposed  for  the  serious  violent 

6  felony  or  serious  drug  offense,  be  sentenced  to  im- 

7  prisonment  for  not  less  than  10  years; 

8  "(ii)  knowingly  uses  a  firearm,  shall,  in  addition 

9  to  the  sentence  imposed  for  the  serious  violent  felony 

10  or  serious  drug  offense,  be  sentenced  to  imprison- 

1 1  ment  for  not  less  than  20  years;  or 

12  "(iii)  discharges  a  firearm  with  the  intent  to  in- 

13  jure  another  person,  shall,  in  addition  to  the  sen- 

14  tence  imposed  for  the  serious  violent  felony  or  seri- 

15  ous  drug  offense,  be  sentenced  to  imprisonment  for 

16  not  less  than  20  years; 

17  except  that,  if  the  firearm  is  a  machinegun  or  destructive 

18  device  or  is  equipped  with  a  firearm  silencer  or  firearm 

19  muffler,  the  person  shall,  in  addition  to  the  sentence  im- 

20  posed  for  the  serious  violent  felony  or  serious  drug  offense, 

21  be  sentenced  to  imprisonment  for  not  less  than  30  years. 

22  "(ii)  A  person  who  has  been  convicted  under  this  sub- 

23  section  and  who,  during  and  in  relation  to  a  serious  violent 

24  felony  or  serious  drug  offense  (including  a  serious  violent 

25  felony  or  serious  drug  offense  that  provides  for  an  en- 
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1  hanced  punishment  if  committed  by  the  use  of  a  deadly 

2  or  dangerous  weapon  or  device)  for  which  the  person  may 

3  be  prosecuted  in  a  court  of  any  State — 

4  "(I)  knowingly  carries  a  firearm,  shall,  in  addi- 

5  tion  to  the  sentence  imposed  for  the  serious  violent 

6  felony  or  serious  drug  offense,  be  sentenced  to  im- 

7  prisonment  for  not  less  than  10  years; 

8  "(11)  knowingly  uses  a  firearm,  shall,  in  addi- 

9  tion  to  the  sentence  imposed  for  the  serious  violent 

10  felony  or  serious  drug  offense,  be  sentenced  to  im- 

1 1  prisonment  for  not  less  than  20  years;  or 

12  "(III)  discharges  a  firearm  with  the  intent  to 

13  injure  another  person,  shall,  in  addition  to  the  sen- 

14  tence  imposed  for  the  serious  violent  felony  or  seri- 

15  ous  drug  offense,  be  sentenced  to  imprisonment  for 

16  not  less  than  30  years; 

17  except  that  if  the  firearm  is  a  machinegun  or  destructive 

18  device  or  is  equipped  with  a  firearm  silencer  or  firearm 

19  muffler,  the  person  shall,  in  addition  to  the  sentence  im- 

20  posed  for  the  serious  violent  felony  or  serious  drug  offense, 

21  be  sentenced  to  life  imprisonment. 

22  "(3) (A)  Notwithstanding  any  other  provision  of  law, 

23  the  court  shall  not  impose  a  probationary  sentence  on  any 

24  person  convicted  of  a  violation  of  this  subsection,  nor  shall 

25  a  term  of  imprisonment  imposed  under  this  subsection  run 
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1  concurrently  with  any  other  term  of  imprisonment  includ- 

2  ing  that  imposed  for  the  serious  violent  felony,  serious 

3  drug  offense,  crime  of  violence,  or  drug  trafficking  crime 

4  in  which  the  firearm  was  used. 

5  "(B)  No  person  sentenced  under  this  subsection  shall 

6  be  released  for  any  reason  whatsoever  during  a  term  of 

7  imprisonment  imposed  under  this  subsection. 

8  "(4)  As  used  in  this  subsection: 

9  "(A)  The  term  'serious  violent  felony'  means — 

10  "(i)  a  crime  of  violence;  or 

11  "(ii)  a  serious  violent  felony  (as  defined  in 

12  section  3559(c)(2)(F)). 

13  "(B)  The  term  'serious  drug  offense'  means — 

14  "(i)  a  drug  trafficking  crime; 

15  "(ii)  an  offense  that  is  punishable  under 

16  section  401(b)(1)(B)  or  section  408  of  the  Con- 

17  trolled        Substances        Act        (21        U.S.C. 

18  841(b)(1)(B),  848),  or  section  1010(b)(1)(A)  of 

19  the  Controlled  Substances  Import  and  Export 

20  Act  (21  U.S.C.  960(b)(1)(A));  or 

21  "(III)  an  offense  under  State  law  that,  had 

22  the  offense  been  prosecuted  in  a  court  of  the 

23  United    States,    would    have    been    punishable 

24  under  section  401(b)(1)(B)  or  section  408  of 

25  the    Controlled    Substances    Act    (21    U.S.C. 
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1  841(b)(1)(B),  848),  or  section  1010(b)(1)(A)  of 

2  the  Controlled  Substances  Import  and  Export 

3  Act  (21  U.S.C.  960(b)(1)(A)). 

4  "(C)  The  term  'crime  of  violence'  means  an  of- 

5  fense  that  is  a  felony  and — 

6  "(i)  has  as  an  element  the  use,  attempted 

7  use,  or  threatened  use  of  physical  force  against 

8  the  person  or  property  of  another;  or 

9  "(ii)  that  by  its  nature,  involves  a  substan- 

10  tial  risk  that  physical  force  against  the  person 

11  or  property  of  another   may  be   used   in   the 

1 2  course  of  committing  the  offense. 

13  "(D)  The  term  'drug  trafficking  crime'  means 

14  any  felony  punishable   under  the   Controlled   Sub- 

15  stances  Act  (21  U.S.C.  801  et  seq.),  the  Controlled 

16  Substances  Import  and  Export  Act  (21  U.S.C.  951 

17  et  seq.),  or  the  Maritime  Drug  Law  Enforcement 

18  Act  (46  U.S.C.  App.  1901  et  seq.).". 

19  TITLE  in— MANDATORY  VICTIM 

20  RESTITUTION 

21  SEC.  301.  MANDATORY  RESTITUTION  AND  OTHER  PROVI- 

22  SIONS. 

23  (a)  Order  of  Restitution. — Section  3663  of  title 

24  18,  United  States  Code,  is  amended — 

25  (1)  in  subsection  (a) — 
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1  (A)  by  striking  "may  order"  and  inserting 

2  "shall  order";  and 

3  (B)  by  adding  at  the  end  the  following  new 

4  paragraph: 

5  "(4)  In  addition  to  ordering  restitution  of  the  victim 

6  of  the  offense  of  which  a  defendant  is  convicted,  a  court 

7  may  order  restitution  of  any  person  who,  as  shown  by  a 

8  preponderance  of  evidence,  was  harmed  physically,  emo- 

9  tionally,  or  pecuniarily,  by  unlawful  conduct  of  the  defend- 

10  ant  during — 

11  "(A)  the  criminal  episode  during  which  the  of- 

12  fense  occurred;  or 

13  "(B)  the  course  of  a  scheme,  conspiracy,  or  pat- 

14  tern  of  unlawful  activity  related  to  the  offense."; 

15  (2)  in  subsection  (b)(1)(B)  by  striking  "imprac- 

16  tical"  and  inserting  "impracticable"; 

17  (3)  in  subsection  (b)(2)  by  inserting  "emotional 

18  or"  after  "resulting  in"; 

19  (4)  in  subsection  (b) — 

20  (A)  by  striking  "and"  at  the  end  of  para- 

21  graph  (4); 

22  (B)    by    redesignating   paragraph    (5)    as 

23  paragraph  (6);  and 

24  (C)  by  inserting  after  paragraph  (4)  the 

25  following  new  paragraph: 
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1  "(5)  in  any  case,  reimburse  the  victim  for  nec- 

2  essary  child  care,  transportation,  and  other  expenses 

3  related  to  participation  in  the  investigation  or  pros- 

4  ecution  of  the  offense  or  attendance  at  proceedings 

5  related  to  the  offense;  and". 

6  (5)  in  subsection  (e)  by  striking  "If  the  court 

7  decides  to  order  restitution  under  this  section,  the" 

8  and  inserting  "The"; 

9  (6)  by  striking  subsections  (d),  (e),  (f),  (g),  and 

10  (h); 

11  (7)  by  redesignating  subsection  (i)  as  subsection 

12  (m);  and 

13  (8)  by  inserting  after  subsection  (c)  the  follow- 

14  ing: 

15  "(d)(1)  The  court  shall  order  restitution  to  a  victim 

16  in  the  full  amount  of  the  victim's  losses  as  determined  by 

17  the  court  and  without  consideration  of — 

18  "(A)    the   economic   circumstances   of  the   of- 

19  fender;  or 

20  "(B)  the  fact  that  a  victim  has  received  or  is 

21  entitled  to  receive  compensation  with  respect  to  a 

22  loss  from  insurance  or  any  other  source. 

23  "(2)  Upon  determination  of  the  amount  of  restitution 

24  owed  to  each  victim,  the  court  shall  specify  in  the  restitu- 
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1  tion  order  the  manner  in  which  and  the  schedule  according 

2  to  which  the  restitution  is  to  be  paid,  in  consideration  of — 

3  "(A)  the  financial  resources  and  other  assets  of 

4  the  offender; 

5  "(B)   projected  earnings  and  other  income  of 

6  the  offender;  and 

7  "(C)  any  financial  obligations  of  the  offender, 

8  including  obligations  to  dependents. 

9  "(3)  A  restitution  order  may  direct  the  offender  to 

10  make  a  single,  lump-sum  payment,  partial  payment  at 

11  specified  intervals,  or  such  in-kind  payments  as  may  be 

12  agreeable  to  the  victim  and  the  offender. 

13  "(4)  An  in-kind  payment  described  in  paragraph  (3) 

14  may  be  in  the  form  of — 

15  "(A)  return  of  property; 

16  "(B)  replacement  of  property;  or 

17  "(C)  services  rendered  to  the  victim  or  to  a  per- 

18  son  or  organization  other  than  the  victim. 

19  "(e)  When  the  court  finds  that  more  than  1  offender 

20  has  contributed  to  the  loss  of  a  victim,  the  court  may  make 

21  each  offender  hable  for  payment  of  the  full  amount  of  res- 

22  titution  or  may  apportion  liability  among  the  offenders  to 

23  reflect    the    level    of    contribution    and    economic    cir- 

24  cumstances  of  each  offender. 
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1  "(f)  When  the  court  finds  that  more  than  1  victim 

2  has  sustained  a  loss  requiring  restitution  by  an  offender, 

3  the  court  shall  order  full  restitution  of  each  victim  but  may 

4  provide  for  different  payment  schedules  to  reflect  the  eco- 

5  nomic  circumstances  of  each  victim. 

6  "(g)(1)  If  the  victim  has  received  or  is  entitled  to  re- 

7  ceive  compensation  with  respect  to  a  loss  from  insurance 

8  or  any  other  source,  the  court  shall  order  that  restitution 

9  be  paid  to  the  person  who  provided  or  is  obligated  to  pro- 

10  vide  the  compensation,  but  the  restitution  order  shall  pro- 

1 1  vide  that  all  restitution  of  victims  required  by  the  order 

12  be  paid  to  the  victims  before  any  restitution  is  paid  to 

1 3  such  a  provider  of  compensation. 

14  "(2)  The  issuance  of  a  restitution  order  shall  not  af- 

15  feet  the  entitlement  of  a  victim  to  receive  compensation 

16  with  respect  to  a  loss  from  insurance  or  any  other  source 

17  until  the  pajnnents  actually  received  by  the  victim  under 

18  the  restitution  order  fully  compensate  the  victim  for  the 

19  loss,  at  which  time  a  person  that  has  provided  compensa- 

20  tion  to  the  victim  shall  be  entitled  to  receive  any  pajnnents 

21  remaining  to  be  paid  under  the  restitution  order. 

22  "(3)  Any  amount  paid  to  a  victim  under  an  order  of 

23  restitution  shall  be  set  off  against  any  amount  later  recov- 

24  ered  as  compensatory  damages  by  the  victim  in — 

25  "(A)  any  Federal  civil  proceeding;  and 
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1  "(B)  any  State  civil  proceeding,  to  the  extent 

2  provided  by  the  law  of  the  State. 

3  "(h)  A  restitution  order  shall  provide  that — 

4  "(1)  all  fines,  penalties,  costs,  restitution  pay- 

5  ments  and  other  forms  of  transfers  of  money  or 

6  property  made  pursuant  to  the  sentence  of  the  court 

7  shall  be  made  by  the  offender  to   an  entity  des- 

8  ignated  by  the  Director  of  the  Administrative  Office 

9  of  the  United  States  Courts  for  accounting  and  pay- 

10  ment  by  the   entity  in   accordance  with   this   sub- 

1 1  section; 

12  "(2)  the  entity  designated  by  the  Director  of 

13  the    Administrative    Office    of    the    United    States 

14  Courts  shall — 

15  "(A)   log  all  transfers  in  a  manner  that 

16  tracks  the  offender's  obligations  and  the  cur- 

17  rent  status  in  meeting  those  obUgations,  unless, 

18  after  efforts  have  been  made  to  enforce  the  res- 

19  titution  order  and  it  appears  that  compliance 

20  cannot  be  obtained,  the  court  determines  that 

21  continued    recordkeeping   under   this   subpara- 

22  graph  would  not  be  useful; 

23  "(B)   notify  the  court  and  the  interested 

24  parties  when  an  offender  is  90  days  in  arrears 

25  in  meeting  those  obligations;  and 
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1  "(3)  the  offender  shall  advise  the  entity  des- 

2  ignated  by  the  Director  of  the  Administrative  Office 

3  of  the  United  States  Courts  of  any  change  in  the  of- 

4  fender's  address  during  the  term  of  the  restitution 

5  order. 

6  "(i)  A  restitution  order  shall  constitute  a  lien  against 

7  all  property  of  the  offender  and  may  be  recorded  in  any 

8  Federal  or  State  office  for  the  recording  of  liens  against 

9  real  or  personal  property. 

10  "(j)  CompUance  with  the  schedule  of  payment  and 

1 1  other  terms  of  a  restitution  order  shall  be  a  condition  of 

12  any  probation,  parole,  or  other  form  of  release  of  an  of- 

13  fender.  If  a  defendant  fails  to  comply  with  a  restitution 

14  order,  the  court  may  revoke  probation  or  a  term  of  super- 

15  vised  release,  modify  the  term  or  conditions  of  probation 

16  or  a  term  of  supervised  release,  hold  the  defendant  in  con- 

17  tempt  of  court,  enter  a  restraining  order  or  injunction, 

1 8  order  the  sale  of  property  of  the  defendant,  accept  a  per- 

19  formance  bond,  or  take  any  other  action  necessary  to  ob- 

20  tain  compliance  with  the  restitution  order.  In  determining 

21  what  action  to  take,  the  court  shall  consider  the  defend- 

22  ant's  employment  status,   earning  ability,   financial   re- 

23  sources,  the  willfulness  in  failing  to  comply  with  the  res- 

24  titution  order,  and  any  other  circumstances  that  may  have 
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1  a  bearing  on  the  defendant's  ability  to  comply  with  the 

2  restitution  order. 

3  "(k)  An  order  of  restitution  may  be  enforced — 

4  "(1)  by  the  United  States— 

5  "(A)  in  the  manner  provided  for  the  coUec- 

6  tion  and  payment  of  fines  in  subchapter  (B)  of 

7  chapter  229  of  this  title;  or 

8  "(B)  in  the  same  manner  as  a  judgment  in 

9  a  civil  action;  and 

10  "(2)  by  a  victim  named  in  the  order  to  receive 

11  the  restitution,  in  the  same  manner  as  a  judgment 

12  in  a  civil  action. 

13  "(1)  A  victim  or  the  offender  may  petition  the  court 

14  at  any  time  to  modify  a  restitution  order  as  appropriate 

15  in  view  of  a  change  in  the  economic  circumstances  of  the 

16  offender.". 

17  (b)  Procedure  for  Issuing  Order  op  Restitu- 

18  TION. — Section  3664  of  title  18,  United  States  Code,  is 

19  amended — 

20  (1)  by  striking  subsection  (a); 

21  (2)  by  redesignating  subsections  (b),   (c),   (d), 

22  and  (e)  as  subsections  (a),  (b),  (c),  and  (d); 

23  (3)  by  amending  subsection  (a),  as  redesignated 

24  by  paragraph  (2),  to  read  as  follows: 
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1  "(a)  The  court  may  order  the  probation  service  of  the 

2  court  to  obtain  information  pertaining  to  the  amount  of 

3  loss  sustained  by  any  victim  as  a  result  of  the  offense, 

4  the  financial  resources  of  the  defendant,  the  financial 

5  needs  and  earning  ability  of  the  defendant  and  the  defend- 

6  ant's  dependents,  and  such  other  factors  as  the  court 

7  deems  appropriate.   The  probation  service  of  the  court 

8  shall  include  the  information  collected  in  the  report  of 

9  presentence  investigation  or  in  a  separate  report,  as  the 

10  court  directs.";  and 

11  (4)  by  adding  at  the  end  thereof  the  following 

12  new  subsection: 

13  "(e)  The  court  may  refer  any  issue  arising  in  connec- 

14  tion  with  a  proposed  order  of  restitution  to  a  magistrate 

15  or  special  master  for  proposed  findings  of  fact  and  rec- 

16  ommendations  as  to  disposition,  subject  to  a  de  novo  de- 

17  termination  of  the  issue  by  the  court.". 

18  TITLE  IV— LAW  ENFORCEMENT 

19  BLOCK  GRANTS 

20  SEC.  401.  BLOCK  GRANT  PROGRAM. 

21  Title  I  of  the  Violent  Crime  Control  and  Law  En- 

22  forcement  Act  of  1994  is  amended  to  read  as  follows: 
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1  "TITLE  I— LAW  ENFORCEMENT 

2  BLOCK  GRANTS 

3  "SEC.  101.  PAYMENTS  TO  LOCAL  GOVERNMENTS. 

4  "(a)  Payment  and  Use. — 

5  "(1)  Payment. — The  Director  of  the  Bureau  of 

6  Justice  Assistance,  shall  pay  to  each  unit  of  local 

7  government  which  qualifies  for  a  payment  under  this 

8  title  an  amount  equal  to  the  sum  of  any  amounts  al- 

9  located  to  such  unit  under  this  title  for  each  pay- 

10  ment  period.  The  Director  shall  pay  such  amount 

1 1  from  amounts  appropriated  to  carry  out  this  title. 

12  "(2)   Use. — ^Amounts  paid  to  a  unit  of  local 

13  government  under  this  section  shall  be  used  by  the 

14  unit  for  reducing  crime  and  improving  public  safety, 

15  including  but  not  limited  to,  one  or  more  of  the  fol- 

16  lowing  purposes: 

17  "(A)(i)  hiring,  training,  and  employing  on 

18  a  continuing  basis  new,  additional  law  enforce- 

19  ment  officers  and  necessary  support  personnel; 

20  "(ii)  paying  overtime  to  presently  employed 

21  law  enforcement  officers  and  necessary  support 

22  personnel   for   the   purpose   of  increasing  the 

23  number  of  hours  worked  by  such  personnel;  and 
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1  "(iii)  procuring  equipment,  technology,  and 

2  other  material  directly  related  to  basic  law  en- 

3  forcement  functions. 

4  "(B)  Enhancing  school  security  measures 

5  by— 

6  "(i)  providing  increased  law  enforce- 

7  ment  patrols  in  and  around  schools,  wheth- 

8  er  through  the  hiring  of  additional  law  en- 

9  forcement  officers  or  paying  overtime  to 

10  presently  employed  officers; 

11  "(ii)     purchasing     law     enforcement 

12  equipment  necessary  to  carry  out  normal 

13  law  enforcement  functions  in  and  around 

14  schools; 

15  "(iii)  equipping  schools  with  metal  de- 

16  tectors,  fences,  closed  circuit  cameras,  and 

17  other  physical  safety  measures;  and 

18  "(iv)  gun  hotlines  designed  to  facili- 

19  tate  the  reporting  of  weapons  possession 

20  by  students  and  other  individuals  in  and 

21  around  schools. 

22  "(C)    Establishing   crime   prevention   pro- 

23  grams  that  are  organized,  supervised  by,  or  in- 

24  volve  substantial  participation  of  law  enforce- 

25  ment  officials  and  that  are  intended  to  discour- 
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1  age,  disrupt,  or  interfere  with  the  commission 

2  of    criminal    activity,    including    neighborhood 

3  watches  and  citizen  patrols. 

4  "(b)  Timing  of  Payments. — The  Director  shall  pay 

5  each  unit  of  local  government  that  has  submitted  an  appli- 

6  cation  under  this  title  not  later  than — 

7  "(1)  90  days  after  the  date  that  the  amount  is 

8  available,  or 

9  "(2)  the  first  day  of  the  payment  period  if  the 

10  unit  of  local  government  has  provided  the  Director 

11  with  the  assurances  required  by  section  103(d), 

12  whichever  is  later. 

13  "(c)  Adjustments. — 

14  "(1)  In  general. — Subject  to  paragraph  (2), 

15  the  Director  shall  adjust  a  payment  under  this  title 

16  to  a  unit  of  local  government  to  the  extent  that  a 

17  prior  payment  to  the  unit  of  local  government  was 

18  more  or  less  than  the  amount  required  to  be  paid. 

19  "(2)  Considerations. — The  Director  may  in- 

20  crease  or  decrease  under  this  subsection  a  payment 

21  to  a  unit  of  local  government  only  if  the  Director  de- 

22  termines  the  need  for  the  increase  or  decrease,  or  if 

23  the  unit  requests  the  increase  or  decrease,  not  later 

24  than  one  year  after  the  end  of  the  payment  period 

25  for  which  a  payment  was  made. 
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1  "(d)  Reservation  for  Adjustment. — The  Direc- 

2  tor  may  reserve  a  percentage  of  not  more  than  two  percent 

3  of  the  amount  under  this  section  for  a  payment  period 

4  for  all  units  of  local  government  in  a  State  if  the  Director 

5  considers  the  reserve  is  necessary  to  ensure  the  availability 

6  of  sufficient  amounts  to  pay  adjustments  after  the  final 

7  allocation  of  amounts  among  the  units  of  local  government 

8  in  the  State. 

9  "(e)  Repayment  of  Unexpended  Amounts. — 

10  "(1)  Repayment  required. — ^A  unit  of  local 

1 1  government  shall  repay  to  the  Director,  by  not  later 

12  than  27  months  after  receipt  of  funds  fi-om  the  Di- 

13  rector,  any  amount  that  is — 

14  "(A)  paid  to  the  unit  fi-om  amounts  appro- 

15  priated  under  the  authority  of  this  section;  and 

16  "(B)  not  expended  by  the  unit  vnthin  two 

17  years  after  receipt  of  such  funds  from  the  Di- 

1 8  rector. 

19  "(2)  Penalty  for  failure  to  repay. — If  the 

20  amount  required  to  be  repaid  is  not  repaid,  the  Di- 

21  rector  shall  reduce  payment  in  future  payment  peri- 

22  ods  accordingly. 

23  "(3)  Deposit  of  amounts  repaid. — ^Amounts 

24  received  by  the  Director  as  repayments  under  this 
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1  subsection  shall  be  deposited  in  a  designated  fund 

2  for  future  payments  to  units  of  local  government. 

3  "(f)        NONSUPPLANTING        REQUIREMENT. — Funds 

4  made  available  under  this  title  to  units  of  local  government 

5  shall  not  be  used  to  supplant  State  or  local  funds,  but 

6  shall  be  used  to  increase  the  amount  of  funds  that  would, 

7  in  the  absence  of  funds  under  this  title,  be  made  available 

8  from  State  or  local  sources. 

9  *«£€.  102.  AUTHORIZATION  OF  APPROPRIATIONS. 

10  "(a)  Authorization  of  Appropriations. — There 

1 1  are  authorized  to  be  appropriated  to  carry  out  this  title — 

12  "(1)  $2,000,000,000  for  fiscal  year  1996; 

13  "(2)  $2,000,000,000  for  fiscal  year  1997; 

14  "(3)  $2,000,000,000  for  fiscal  year  1998; 

15  "(4)  $2,000,000,000  for  fiscal  year  1999;  and 

16  "(5)  $2,000,000,000  for  fiscal  year  2000. 

17  "(b)  Administrative  Costs. — Not  more  than  2.5 

18  percent   of  the   amount  authorized   to  be   appropriated 

19  under  subsection  (a)  for  each  of  the  fiscal  years  1995 

20  through  2000  shall  be  available  to  the  Director  for  admin- 

21  istrative  costs  to  carry  out  the  purposes  of  this  title.  Such 

22  sums  are  to  remain  available  until  expended. 

23  "(c)  Availability. — The  amounts  authorized  to  be 

24  appropriated  under  subsection  (a)  shall  remain  available 

25  until  expended. 
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1  "SEC.  103.  QUALIFICATION  FOR  PAYMENT. 

2  "(a)  In  General. — The  Director  shall  issue  re^la- 

3  tions  establishing  procedures  under  which  an  unit  of  local 

4  government  is  required  to  provide  notice  to  the  Director 

5  regarding  the  proposed  use  of  assistance  under  this  title. 

6  "(b)    General   Requirements   for   Qualifica- 

7  TION. — ^An  unit  of  local  government  qualifies  for  a  pay- 

8  ment  under  this  title  for  a  payment  period  only  if  the  unit 

9  submits  an  application  to  the  Director  and  establishes,  to 

10  the  satisfaction  of  the  Director,  that —  ^ 

11  "(1)  the  unit  of  local  government  will  establish 

12  a  trust  fund  in  which  the  government  will  deposit  all 

13  payments  received  under  this  title; 

14  "(2)    the    unit    of   local    government   will   use 

15  amounts  in  the  trust  fund  (including  interest)  dur- 

16  ing  a  period  not  to  exceed  two  years  from  the  date 

17  the  first  grant  payment  is  made  to  the  government; 

18  "(3)  the  unit  of  local  government  will  expend 

19  the  payments  received  in  accordance  with  the  laws 

20  and  procedures  that  are  applicable  to  the  expendi- 

21  ture  of  revenues  of  the  unit  of  government; 

22  "(4)  the  unit  of  local  government  will  use  ac- 

23  counting,  audit,  and  fiscal  procedures  that  conform 

24  to  guidelines  which  shall  be  prescribed  by  the  Direc- 

25  tor  after  consultation  with  the  Comptroller  General 

26  and  as  applicable,  amounts  received  under  this  title 
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1  shall  be  audited  in  compliance  with  the  Single  Audit 

2  Act  of  1984; 

3  "(5)  after  reasonable  notice  from  the  Director 

4  or  the  Comptroller  General  to  the  unit  of  govem- 

5  ment,  the  unit  of  local  government  will  make  avail- 

6  able  to  the  Director  and  the  Comptroller  General, 

7  with  the  right  to  inspect,  records  that  the  Director 

8  reasonably  requires  to  review  compliance  with  this 

9  title  or  that  the  Comptroller  General  reasonably  re- 

10  quires  to  review  compliance  and  operation; 

11  "(6)  a  designated  official  of  the  unit  of  local 

12  government  shall  make  reports  the  Director  reason- 

13  ably  requires,  in  addition  to  the  annual  reports  re- 

14  quired  under  this  title;  and 

15  "(7)  the  unit  of  local  government  will  spend  the 

16  funds  only  for  the  purposes   set  forth   in   section 

17  101(a)(2). 

18  "(c)  Review  by  Governors. — ^A  unit  of  local  gov- 

19  ernment  shall  give  the  chief  executive  officer  of  the  State 

20  in  which  the  government  is  located  an  opportunity  for  re- 

21  view  and  comment  before  establishing  compliance  with 

22  subsection  (d). 

23  "(d)  Sanctions  for  Noncompliance. — 

24  "(1)  In  general. — If  the  Director  determines 

25  that  a  unit  of  local  government  has  not  complied 
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1  substantially  with  the  requirements  or  regulations 

2  prescribed  under  subsection  (b),  the  Director  shall 

3  notify  the  unit  of  local  government  that  if  the  unit 

4  of  local  government  does  not  take  corrective  action 

5  within  60  days  of  such  notice,  the  Director  will  with- 

6  hold  additional  payments  to  the  unit  of  local  govem- 

7  ment  for  the  current  and  future  payment  periods 

8  until  the  Director  is  satisfied  that  the-  unit  of  local 

9  government — 

10  "(A)  has  taken  the  appropriate  corrective 

11  action;  and 

12  "(B)   will   comply  with   the   requirements 

13  and  regulations  prescribed  under  subsection  (b). 

14  "(2)  Notice. — Before  giving  notice  under  para- 

15  graph  (1),  the  Director  shall  give  the  chief  executive 
.16  officer  of  the  unit  of  local  government  reasonable  no- 

17  tice  and  an  opportunity  for  comment. 

1 8  "SEC.  104.  ALLOCATION  AND  DISTRIBUTION  OF  FUNDS. 

19  "(a)  State  Distribution. — Except  as  provided  in 

20  section  103(d),  of  the  total  amounts  appropriated  for  this 

21  title  for  each  payment  period,  the  Director  shall  allocate 

22  for  units  of  local  government — 

23  "(1)  0.25  percent  to  each  State;  and 

24  "(2)  of  the  total  amount  of  funds  remaining 

25  after   allocation  under  paragraph   (1),   an   amount 
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1  that  is  equal  to  the  ratio  that  the  number  of  part 

2  1  violent  crimes  reported  by  such  State  to  the  Fed- 

3  eral  Bureau  of  Investigation  for  1993,  bears  to  the 

4  number  of  part   1   violent  crimes   reported  by  all 

5  States  to  the  Federal  Bureau  of  Investigation  for 

6  1993. 

7  "(b)  Local  Distribution. — 

8  "(1)  From  the  amount  reserved  for  each  State 

9  under  subsection  (a),  the  Director  shall  allocate  to 

10  each  unit  of  local  government  an  amount  which — 

11  "(A)  bears  the  ratio  that  the  number  of 

12  part  1  violent  crimes  reported  by  such  unit  to 

13  the  Federal  Bureau  of  Investigation  for  1993 

14  bears  to  the  number  of  part  1  violent  crimes  re- 

15  ported  by  all  units  of  local  government  in  the 

16  State  in  which  the  unit  is  located  to  the  Federal 

17  Bureau  of  Investigation  for  1993  multiplied  by 

18  the  ratio  of  the  population  living  in  all  units  in 

19  the  State  in  which  the  unit  is  located  that  re- 

20  ported  part  1  violent  crimes  to  the  Federal  Bu- 

21  reau  of  Investigation  for  1993  bears  to  the  pop- 

22  ulation  of  the  State;  or 

23  "(B)  if  such  data  are  not  available  for  a 

24  unit,  the  ratio  that  the  population  of  such  unit 

25  bears  to  the  population  of  all  units  of  local  gov- 
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1  emment  in  the  State  in  which  the  unit  is  lo- 

2  cated  for  which  data  are  not  available  multi- 

3  plied  by  the  ratio  of  the  population  living  in 

4  units  in  the  State  in  which  the  unit  is  located 

5  for  which  data  are  not  available  bears  to  the 

6  population  of  the  State. 

7  "(2)  If  under  paragraph  (1)  a  unit  of  local  gov- 

8  ernment  is  allotted  less  than  $5,000  for  the  payment 
.9  period,  the  amount  allotted  shall  be  transferred  to 

10  the  Governor  of  the  State  who  shall  equitably  dis- 

11  tribute  the  allocation  to  all  such  units  or  consortia, 

12  as  the  case  may  be. 

13  "(3) (A)  If  a  unit  of  local  government  in  a  State 

14  that  has  been  incorporated  since  the  date  of  the  col- 

15  lection  of  the  data  used  by  the  Director  in  making 

16  allocations  pursuant  to  this   section,   the   Director 

17  shall  allocate  to  this  newly  incorporated  unit  of  local 

18  government,   out   of  the   amount   allocated   to   the 

19  State  under  this   section,   an   amount  bearing  the 

20  same  ratio  to  the  amount  allocated  to  the  State  as 

21  the  population  of  the  newly  incorporated  local  gov- 

22  ernment  bears  to  the  population  of  the  State. 

23  "(B)  If  a  unit  of  local  government  in  the  State 

24  has  been  annexed  since  the  date  of  the  collection  of 

25  the  data  used  by  the  Director  in  making  allocations 
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1  pursuant  to  this  section,  the  Director  shall  pay  the 

2  amount  that  would  have  been  allocated  to  such  unit 

3  of  local  government  to  the  unit  of  local  government 

4  that  annexed  it. 

5  "(e)  Unavailability  of  Information. — For  pur- 

6  poses  of  this  section,  if  data  regarding  part  1  violent 

7  crimes  in  any  State  for  1993  is  unavailable  or  substan- 

8  tially  inaccurate,  the  Director  shall  utilize  the  best  avail- 

9  able  comparable  data  regarding  the  number  of  violent 

10  crimes  for  1993  for  such  State  for  the  purposes  of  alloca- 

1 1  tion  of  any  funds  under  this  title. 

1 2  "SEC.  105.  UTILIZATION  OF  PRIVATE  SECTOR. 

13  "Funds  or  a  portion  of  funds  allocated  under  this 

14  title  may  be  utilized  to  contract  with  private,  nonprofit  en- 

15  titles  or  community-based  organizations  to  carry  out  the 

16  purposes  specified  under  section  101(a)(2). 

17  "SEC.  106.  PUBUC  PARTICIPATION. 

18  "(a)  In  General. — ^A  unit  of  local  government  ex- 

19  pending  payments  under  this  title  shall  hold  at  least  one 

20  public  hearing  on  the  proposed  use  of  the  payment  from 

21  the  Director  in  relation  to  its  entire  budget. 

22  "(b)  Views. — ^At  the  hearing,  persons  shall  be  given 

23  an  opportunity  to  provide  written  and  oral  views  to  the 

24  unit  of  local  government  authority  responsible  for  enacting 

25  the  budget  and  to  ask  questions  about  the  entire  budget 
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1  and  the  relation  of  the  payment  from  the  Director  to  the 

2  entire  budget. 

3  "(c)  Time  and  Place. — The  unit  of  local  govem- 

4  ment  shall  hold  the  hearing  at  a  time  and  place  that  allows 

5  and  encourages  public  attendance  and  participation. 

6  "SEC.  107.  ADRHNISTRATIVE  PROVISIONS. 

7  "The  administrative  provisions  of  part  H  of  the  Om- 

8  nibus  Crime  Control  and  Safe  Streets  Act  of  1968,  shall 

9  apply  to  this  title. 

10  "SEC.  108.  DEFINITIONS. 

1 1  "For  the  purposes  of  this  title: 

12  "(1)    The    term    'unit    of    local    government' 

13  means — 

14  "(A)  a  county,  township,  city,  or  political 

15  subdivision  of  a  county,  township,  or  city,  that 

16  is  a  unit  of  local  government  as  determined  by 

17  the  Secretary  of  Commerce  for  general  statis- 

18  tical  purposes;  and 

19  "(B)  the  District  of  Columbia  and  the  rec- 

20  ognized  governing  body  of  an  Indian  tribe  or 

21  Alaskan  Native  village  that  carries  out  substan- 

22  tial  governmental  duties  and  powers. 

23  "(2)   The  term   'payment  period'   means  each 

24  one-year  period  beginning  on  October  1  of  any  year 

25  in  which  a  grant  under  this  title  is  awarded. 

•HR  3  m 


54 


51 

1  "(3)  The  term  'State'  means  any  State  of  the 

2  United  States,  the  District  of  Columbia,  the  Com- 

3  monwealth  of  Puerto  Rico,  the  Virgin  Islands,  Amer- 

4  iean  Samoa,  Guam,  and  the  Northern  Mariana  Is- 

5  lands,  except  that  American  Samoa,  Guam,  and  the 

6  Northern  Mariana  Islands  shall  be  considered  as  one 

7  State  and  that,  for  purposes  of  section  104(a),  33 

8  percent  of  the  amounts  allocated  shall  be  allocated 

9  to  American  Samoa,  50  percent  to  Guam,  and  17 

10  percent  to  the  Northern  Mariana  Islands. 

11  "(4)  The  term  'Juvenile'  means  an  individual 

12  who  is  17  years  of  age  or  younger. 

13  "(5)   The  term  'part   1  violent  crimes'   means 

14  murder    and    nonnegligent    manslaughter,    forcible 

15  rape,  robbery,  and  aggravated  assault  as  reported  to 

16  the  Federal  Bureau  of  Investigation  for  purposes  of 

17  the  Uniform  Crime  Reports. 

18  "(6)  The  term  'Director'  means  the  Director  of 

19  the  Bureau  of  Justice  Assistance.". 

20  SEC.  402.  CONFORMING  AMENDMENT. 

21  The  amendments  made  to  the  Omnibus  Crime  Con- 

22  trol  and  Safe  Streets  Act  of  1968,  as  added  by  title  I  of 

23  the  Violent  Crime  Control  and  Law  Enforcement  Act  of 

24  1994,  are  repealed. 
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1  TITLE  V— TRUTH  IN 

2  SENTENCING  GRANTS 

3  SEC.  501.  TRUTH  IN  SENTENCING  GRANT  PROGRAM. 

4  Title  V  of  the  Violent  Crime  Control  and  Law  En- 

5  foreement  Act  of  1994  is  amended  to  read  as  follows: 

6  "TITLE  V— TRUTH  IN 

7  SENTENCING  GRANTS 

8  "SEC.  501.  AUTHORIZATION  OF  GRANTS. 

9  "(a)  In  General. — The  Attorney  General  is  author- 

10  ized  to  provide  grants  to  eligible  States  and  to  eligible 

11  States  organized  as  a  regional  compact  to  build,  expand, 

12  and  operate  space  in  correctional  facilities  in  order  to  in- 

13  crease  the  prison  bed  capacity  in  such  facilities  for  the 

14  confinement  of  persons  convicted  of  a  serious  violent  fel- 

15  ony  and  to  build,  expand,  and  operate  temporary  or  per- 

16  manent  correctional  facilities,  including  facilities  on  mili- 

17  tary  bases,  for  the  confinement  of  convicted  nonviolent  of- 

1 8  fenders  and  criminal  aliens  for  the  purpose  of  freeing  suit- 

19  able  existing  prison  space  for  the  confinement  of  persons 

20  convicted  of  a  serious  violent  felony. 

21  "(b)    Limitation. — ^An    eligible    State    or    eligible 

22  States  organized  as  a  regional  compact  may  receive  either 

23  a  general  grant  under  section  502  or  a  truth-in-sentencing 

24  incentive  grant  under  section  503. 
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1  <«£€.  602.  GENERAL  GRANTS. 

2  "(a)  Distribution  of  General  Grants. — 50  per- 

3  cent  of  the  total  amount  of  funds  made  available  under 

4  this  title  for  each  of  the  fiscal  years  1995  through  2000 

5  shall  be  made  available  for  general  eligibihty  grants  for 

6  each  State  or  States  organized  as  a  regional  compact  that 

7  meets  the  requirements  of  subsection  (b). 

8  "(b)  General  Grants. — In  order  to  be  eligible  to 

9  receive  funds  under  subsection  (a),  a  State  or  States  orga- 

10  nized  as  a  regional  compact  shall  submit  an  application 

11  to  the  Attorney  General  that  provides  assurances  that 

12  such  State  since  1993  has — 

13  "(1)  increased  the  percentage  of  convicted  vio- 

14  lent  offenders  sentenced  to  prison; 

15  "(2)  increased  the  average  prison  time  actually 

16  to  be  served  in  prison  by  convicted  violent  offenders 

17  sentenced  to  prison;  and 

18  "(3)  increased  the  percentage  of  sentence  to  be 

19  actually  served  in  prison  by  violent  offenders  sen- 

20  tenced  to  prison. 

2 1  "SEC.  503.  TRUTH-IN-SENTENCING  GRANTS. 

22  "(a)  Truth-in-Sentencing  Incentive  Grants.^ 

23  50  percent  of  the  total  amount  of  funds  made  available 

24  under  this  title  for  each  of  the  fiscal  years  1995  through 

25  2000  shall  be  made  available  for  truth-in-sentencing  incen- 
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1  tive  grants  to  each  State  or  States  organized  as  a  regional 

2  compact  that  meet  the  requirements  of  subsection  (c). 

3  "(b)  Eligibility  for  Truth-in-Sentencing  In- 

4  CENTIVE  Grants. — In  order  to  be  eligible  to  receive  funds 

5  under  subsection  (a),  a  State  or  States  organized  as  a  re- 

6  gional  compact  shall  submit  an  application  to  the  Attorney 

7  General  that  provides  assurances  that  each  State  applying 

8  has  enacted  laws  and  regulations  which  include — 

9  "(1)(A)  truth-in-sentencing  laws  which  require 

10  persons  convicted  of  a  serious  violent  felony  serve 

1 1  not  less  than  85  percent  of  the  sentence  imposed  or 

12  85  percent  of  the  court-ordered  maximum  sentence 

13  for  States  that  practice  indeterminate  sentencing;  or 

14  "(B)  truth-in-sentencing  laws  which  have  been 

15  enacted,  but  not  yet  implemented,  that  require  such 

16  State,  not  later  than  three  years  after  such  State 

17  submits  an  application  to  the  Attorney  General,  to 

18  provide  that  persons  convicted  of  a  serious  violent 

19  felony  serve  not  less  than  85  percent  of  the  sentence 

20  imposed  or  85  percent  of  the  court-ordered  maxi- 

21  mum  sentence  for  States  that  practice  indeterminate 

22  sentencing,  and 

23  "(2)  laws  requiring  that  the  sentencing  or  re- 

24  leasing  authorities  notify  and  allow  the  victims  of 

25  the  defendant  or  the  family  of  such  victims  the  op- 
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1  portunity  to  be  heard  regarding  the  issue  of  sentenc- 

2  ing  and  any  postconviction  release. 

3  "SEC.  504.  SPECIAL  RULES. 

4  "(a)  Indeterminant  Sentencing  Exception. — 

5  Notwithstanding  the  provisions  of  paragraphs  (1)  through 

6  (3)  of  section  502(b),  a  State  shall  be  eligible  for  grants 

7  under  this  title,  if  the  State,  not  later  than  the  date  of 

8  the  enactment  of  this  title — 

9  "(1)  practices  indeterminant  sentencing;  and 

10  "(2)  the  average  times  served  in  such  State  for 

11  the  offenses  of  murder,  rape,  robbery,  and  assault 

12  exceed,  by  10  percent  or  greater,  the  national  aver- 

13  age  of  times  served  for  such  offenses. 

14  "(b)  Exception. — The  requirements  under  section 

15  502(b)  shall  apply,  except  that  a  State  may  provide  that 

16  the  Governor  of  the  State  may  allow  for  the  release  of 

17  a  prisoner  over  the  age  of  70  after  a  public  hearing  in 

1 8  which  representatives  of  the  public  and  the  prisoner's  vic- 

19  tims  have  an  opportunity  to  be  heard  regarding  a  proposed 

20  release. 

21  "SEC.  605.  FORMULA  FOR  GRANTS. 

22  "To  determine  the  amount  of  funds  that  each  eligible 

23  State  or  eligible  States  organized  as  a  regional  compact 

24  may  receive  to  carry  out  programs  under  section  502  or 
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1  503,  the  Attorney  General  shall  apply  the  following  for- 

2  mula: 

3  "(1)   $500,000  or  0.40  percent,  whichever  is 

4  greater  shall  be  allocated  to  each  participating  State 

5  or  compact,  as  the  ease  may  be;  and 

6  "(2)  of  the  total  amount  of  funds  remaining 

7  after  the  allocation  under  paragraph  (1),  there  shall 

8  be  allocated  to  each  State  or  compact,  as  the  case 

9  may  be,  an  amount  which  bears  the  same  ratio  to 

10  the  amount  of  remaining  funds  described   in  this 

11  paragraph  as  the  population  of  such  State  or  com- 

12  pact,  as  the  case  may  be,  bears  to  the  population  of 

13  all  the  States. 

14  "SEC.  506.  ACCOUNTABILITY. 

15  "(a)  Fiscal  Requirements. — ^A  State  or  States  or- 

16  ganized  as  a  regional  compact  that  receives  funds  under 

17  this  title  shall  use  accounting,  audit,  and  fiscal  procedures 

18  that  conform  to  guidelines  which  shall  be  prescribed  by 

1 9  the  Attorney  General . 

20  "(b)  Reporting. — Each  State  that  receives  funds 

21  under  this  title  shall  submit  an  annual  report,,  beginning 

22  on  January  1,  1996,  and  each  January  1  thereafter,  to 

23  the  Congress  regarding  compliance  with  the  requirements 

24  of  this  title. 
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1  "(c)  Administrative  Provisions. — The  adminis- 

2  trative  provisions  of  sections  801  and  802  of  the  Omnibus 

3  Crime  Control  and  Safe  Streets  Act  of  1968  shall  apply 

4  to  the  Attorney  General  in  the  same  manner  as  such  provi- 

5  sions  apply  to  the  officials  listed  in  such  sections. 

6  "SEC.  507.  AUTHORIZATION  OF  APPROPRIATIONS. 

7  "(a)  In  General. — There  are  authorized  to  be  ap- 

8  propriated  to  carry  out  this  title — 

9  "(1)  $232,000,000  for  fiscal  year  1995; 

10  .  "(2)  $997,500,000  for  fiscal  year  1996; 

11  "(3)  $1,330,000,000  for  fiscal  year  1997; 

12  "(4)  $2,527,000,000  for  fiscal  year  1998; 

13  "(5)  $2,660,000,000  for  fiscal  year  1999;  and 

14  "(6)  $2,753,100,000  for  fiscal  year  2000. 

15  "(b)  Restriction. — No  funds  may  be  used  for  other 

16  purposes  authorized  by  this  Act  in   fiscal  years   1995 

17  through  1999  unless  the  programs  under  this  title  are 

18  fully  funded  in  such  years. 

19  "(c)  Limitations  on  Funds. — 

20  "(1)  Uses  of  funds. — ^Punds  made  available 

21  under  this  title  may  be  used  to  carry  out  the  pur- 

22  poses  described  in  section  501(a). 

23  "(2)  Nonsupplanting  requirement. — ^Funds 

24  made  available  under  this  section  shall  not  be  used 

25  to  supplant  State  funds,  but  shall  be  used  to  in- 
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1  crease  the  amount  of  funds  that  would,  in  the  ab- 

2  sence   of  Federal   funds,   be   made   available   from 

3  State  sources. 

4  "(3)  Administrative  costs. — Not  more  than 

5  three  percent  of  the  funds  available  under  this  sec- 

6  tion  may  be  used  for  administrative  costs. 

7  "(4)  Matching  funds. — The  Federal  share  of 

8  a  grant  received  under  this  title  may  not  exceed  75 

9  percent  of  the  costs  of  a  proposal  as  described  in  an 

10  application  approved  under  this  title. 

11  "(5)  Carry  over  of  appropriations. — ^Any 

12  funds  appropriated  but  not  expended  as  provided  by 

13  this  section  during  any  fiscal  year  shall  remain  avail- 

14  able  until  expended, 

15  ^^EC.  508.  DEFINrnONS. 

16  "As  used  in  this  title — 

17  "(1)  the  term  'indeterminate  sentencing'  means 

18  a  system  by  which — 

19  "(A)  the  court  has  discretion  on  imposing 

20  the  actual  length  of  the  sentence  imposed,  up  to 

21  the  statutory  maximum;  and 

22  "(B)  an  administrative  agency,  generally 

23  the    parole    board,    controls    release    between 

24  court-ordered    minimum    and    maximum    sen- 

25  tence; 
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1  "(2)  the  term  'serious  violent  felony*  means — 

2  "(A)  an  offense  that  is  a  felony  and  has  as 

3  an  element  the  use,  attempted  use,  or  threat- 

4  ened  use  of  physical  force  against  the  person  or 

5  property  of  another  and  has  a  maximum  term 

6  of  imprisonment  of  10  years  or  more, 

7  "(B)  any  other  offense  that  is  a  felony  and 

8  that,  by  its  nature,  involves  a  substantial  risk 

9  that  physical  force  against  the  person  or  prop- 

10  erty  of  another  may  be  used  in  the  course  of 

11  committing  the  offense  and  has   a  maximum 

12  term  of  imprisonment  of  10  years  or  more,  or 

13  "(C)  such  crimes  include  murder,  assault 

14  with  intent  to  commit  murder,   arson,   armed 

15  burglary,  rape,  assault  with  intent  to  commit 

16  rape,  kidnapping,  and  armed  robbery;  and 

17  "(3)  the  term  'State'  means  a  State  of  the 

18  United  States,  the  District  of  Columbia,  or  any  com- 

19  monwealth,   territory,   or  possession  of  the  United 

20  States.". 
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1  TITLE  VI— EXCLUSIONARY  RULE 

2  REFORM 

3  SEC.  601.  ADMISSIBILITY  OF  CERTAIN  EVIDENCE. 

4  (a)  In  General.— Chapter  223  of  title  18,  United 

5  States  Code,  is  amended  by  adding  at  the  end  the  follow- 

6  ing: 

7  ''§3510.  Admissibility  of  evidence  obtained  by  search 

8  or  seizure 

9  "(a)  Evidence  Obtained  by  Objectively  Rea- 

10  sonable  Search  or  Seizure. — Evidence  which  is  ob- 

1 1  tained  as  a  result  of  a  search  or  seizure  shall  not  be  ex- 

12  eluded  in  a  proceeding  in  a  court  of  the  United  States 

13  on  the  ground  that  the  search  or  seizure  was  in  violation 

14  of  the  fourth  amendment  to  the  Constitution  of  the  United 

15  States,  if  the  search  or  seizure  was  carried  out  in  cir- 
16«  cumstanees  justifying  an  objectively  reasonable  behef  that 

17  it  was  in  conformity  with  the  fourth  amendment.  The  fact 

18  that  evidence  was  obtained  pursuant  to  and  within  the 

19  scope  of  a  warrant  constitutes  prima  facie  evidence  of  the 

20  existence  of  such  circumstances. 

21  "(b)  Evidence  Not  Excludable  by  Statute  or 

22  Rule. — ^Evidence  shall  not  be  excluded  in  a  proceeding 

23  in  a  court  of  the  United  States  on  the  ground  that  it  was 

24  obtained  in  violation  of  a  statute,  an  administrative  rule 

25  or  regulation,  or  a  rule  of  procedure  unless  exclusion  is 
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1  expressly  authorized  by  statute  or  by  a  rule  prescribed  by 

2  the  Supreme  Court  pursuant  to  statutory  authority. 

3  "(c)  Rule  of  Construction. — This  section  shall 

4  not  be  construed  to  require  or  authorize  the  exclusion  of 

5  evidence  in  any  proceeding.". 

6  (b)  Clerical  Amendment. — The  table  of  sections 

7  at  the  beginning  of  chapter  223  of  title  18,  United  States 

8  Code,  is  amended  by  adding  at  the  end  the  following: 

"3510.  Admissibility  of  evidence  obtained  by  search  or  seizure.". 

9  TITLE  VII— STOPPING  ABUSIVE 

10  PRISONER  LAWSUITS 

1 1  SEC.  701.  EXHAUSTION  REQUIREMENT. 

12  Section  7(a)(1)  of  the  Civil  Rights  of  Institutionalized 

13  Persons  Act  (42  U.S.C.  1997d)  is  amended— 

14  (1)  by  striking  "in  any  action  brought"  and  in- 

15  serting  "no  action  shall  be  brought"; 

16  (2)  by  striking  "the  court  shall"  and  all  that 

17  follows  through  "require  exhaustion  of  and  insert 

18  "until";  and 

19  (3)  by  inserting  "are  exhausted"  after  "avail- 

20  able". 

2 1  SEC.  702.  FRIVOLOUS  ACTIONS. 

22  Section  7(a)  of  the  Civil  Rights  of  Institutionalized 

23  Persons  Act  (42  U.S.C.  1997d(a))  is  amended  by  adding 

24  at  the  end  the  following: 

•HR  3  IH 


65 

62 

1  "(3)  The  court  shall  on  its  own  motion  or  on 

2  motion  of  a  party  dismiss  any  action  brought  pursu- 

3  ant  to  section  1979  of  the  Revised  Statutes  of  the 

4  United  States  by  an  adult  convicted  of  a  crime  and 

5  confined  in  any  jail,  prison,  or  other  correctional  fa- 

6  cility  if  the  court  is  satisfied  that  the  action  fails  to 

7  state  a  claim  upon  which  relief  can  be  granted  or  is 

8  frivolous  or  malicious. 

9  SEC.  703.  MODIFICATION  OF  REQUIRED  MINIMUM  STAND- 

10  ARDS. 

1 1  Section  7(b)(2)  of  the  Civil  Rights  of  Institutionahzed 

12  Persons  Act  (42  U.S.C.  1997d(b)(2))  is  amended  by  strik- 

13  ing  subparagraph  (A)  and  redesignating  subparagraphs 

14  (B)  through  (E)  as  subparagraphs  (A)  through  (D),  re- 

15  spectively. 

1 6  SEC.  704.  PROCEEDINGS  IN  FORMA  PAUPERIS. 

17  (a)  Dismissal.— Section  1915(d)  of  title  28,  United 

18  States  Code,  is  amended — 

19  (1)  by  inserting  "at  any  time"  after  "counsel 

20  and  may";  and 

21  (2)  by  striking  "and  may"  and  inserting  "and 

22  shall"; 

23  (3)  by  inserting  "fails  to  state  a  claim  upon 

24  which  relief  may  be  granted  or"  after  "that  the  ac- 

25  tion";  and 
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1  (4)  by  inserting  "even  if  partial  filing  fees  have 

2  been  imposed  by  the  court"  before  the  period. 

3  (b)  Prisoner's  Statement  of  Assets. — Section 

4  1915  of  title  28,  United  States  Code,  is  amended  by  add- 

5  ing  at  the  end  the  following: 

6  "(f)  If  a  prisoner  in  a  correctional  institution  files 

7  an  affidavit  in  accordance  with  subsection  (a)  of  this  sec- 

8  tion,  such  prisoner  shall  include  in  that  affidavit  a  state- 

9  ment  of  all  assets  such  prisoner  possesses.  The  court  shall 

10  make  inquiry  of  the  correctional  institution  in  which  the 

11  prisoner  is  incarcerated  for  information  available  to  that 

12  institution  relating  to  the  extent  of  the  prisoner's  assets. 

13  The  court  shall  require  fall  or  partial  payment  of  fiUng 

14  fees  according  to  the  prisoner's  abiHty  to  pay.". 

15  TITLE    VIII— FURTHER    STREAM- 

16  LINING      DEPORTATION      OF 

17  CRIMINAL  ALIENS 

18  SEC.  801.  ADDITIONAL  EXPANSION  OF  DEFINmON  OF  AG- 

19  GRAVATED  FELONY. 

20  (a)  In  General. — Section  101(a)(43)  of  the  Immi- 

21  gration  and  Nationality  Act  (8  U.S.C.  1101(a)(43)),  as 

22  amended  by  section  222  of  the  Immigration  Technical 

23  Amendments   Act   of   1994    (Public   Law    103-416),   is 

24  amended — 
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1  (1)  in  subparagraph  (J),  by  inserting  ",  or  an 

2  offense  described  in  section  1084  (if  it  is  a  second 

3  or  subsequent  offense)  or  1955  of  that  title  (relating 

4  to    gambling   offenses),"    after    "corrupt   organiza- 

5  tions)"; 

6  (2)  in  subparagraph  (K) — 

7  (A)  by  striking  "or"  at  the  end  of  clause 

8  (i), 

9  (B)  by  redesignating  clause  (ii)  as  clause 

10  (iii),  and 

11  (C)  by  inserting  after  clause  (i)  the  follow- 

12  ing  new  clause: 

13  "(ii)    is    described    in    section    2421, 

14  2422,  or  2423  of  title  18,  United  States 

15  Code   (relating  to   transportation   for  the 

16  purpose  of  prostitution)  for  commercial  ad- 

17  vantage;  or"; 

18  (3)  in  subparagraph  (N),  by  striking  "of  title 

19  18,  United  States  Code"; 

20  (4)   in  subparagraph   (0),  by  striking  "which 

21  constitutes"  and  all  that  follows  up  to  the  semicolon 

22  at  the  end  and  inserting  ",  for  the  purpose  of  com- 

23  mercial  advantage"; 

24  (5)  by  striking  "and"  at  the  end  of  subpara- 

25  graph  (P); 
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1  (6)  by  striking  the  period  at  the  end  of  sub- 

2  paragraph  (Q)  and  inserting  a  semicolon;  and 

3  (7)  by  inserting  after  subparagraph  (Q)  the  fol- 

4  lowing  new  subparagraphs: 

5  "(R)    an   offense    relating   to    commercial 

6  bribery,  counterfeiting,  forgery,  or  trafficking  in 

7  vehicles   the   identification   numbers    of  which 

8  have  been  altered  for  which  a  sentence  of  5 

9  years'  imprisonment  or  more  may  be  imposed; 

10  "(S)  an  offense  relating  to  perjury  or  sub- 

11  ornation  of  perjury  for  which  a  sentence  of  5 

12  years'  imprisonment  or  more  may  be  imposed; 

13  and 

14  "(T)  an  offense  relating  to  a  failure  to  ap- 

15  pear  before  a  court  pursuant  to  a  court  order 

16  to  answer  to  or  dispose  of  a  charge  of  a  felony 

17  for  which  a  sentence  of  2  years'  imprisonment 

18  or  more  may  be  imposed.". 

19  (b)  Effective  Date. — The  amendments  made  by 

20  subsection  (a)  shall  apply  to  convictions  entered  on  or 

21  after  the  date  of  the  enactment  of  this  Act,  except  that 

22  the  amendment  made  by  subsection  (a)(3)  shall  take  effect 

23  as  if  included  in  the  enactment  of  section  222  of  the  Immi- 

24  gration  Technical  Amendments  Act  of  1994. 
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1  SEC.    802.    DEPORTATION    PROCEDURES    FOR    CERTAIN 

2  CRIMINAL   ALIENS    WHO   ARE    NOT   PERMA- 

3  NENT  RESIDENTS. 

4  (a)  Administrative  Hearings. — Section  242A(b) 

5  of   the    Immigration    and    Nationality   Act    (8    U.S.C. 

6  1252a(b)),  as  added  by  section  130004(a)  of  the  Violent 

7  Crime  Control  and  Law  Enforcement  Act  of  1994  (I\iblic 

8  Law  103-322),  is  amended— 

9  (1)  in  paragraph  (2) — 

10  (A)  by  striking  "and"  at  the  end  of  sub- 

11  paragraph  (A)  and  inserting  "or",  and 

12  (B)  by  amending  subparagraph  (B)  to  read 

13  as  follows: 

14  "(B)  had  permanent  resident  status  on  a 

15  conditional  basis  (as  described  in  section  216) 

16  at  the  time  that  proceedings  under  this  section 

17  commenced."; 

18  (2)  in  paragraph  (3),  by  striking  "30  calendar 

19  days"  and  inserting  "14  calendar  daj^"; 

20  (3)      in      paragraph      (4)(B),      by      striking 

21  "proceedings"  and  inserting  "proceedings";  and 

22  (4)   by  adding  at  the  end  the  following  new 

23  paragraph: 

24  "(5)  No  aUen  described  in  this  section  shall  be 

25  eligible  for  any  relief  from  deportation  that  the  At- 
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1  tomey  General  may  grant  in  the  Attorney  General's 

2  discretion.". 

3  (b)  Limit  on  Judicial  Review. — Subsection  (d)  of 

4  section  106  of  the  Immigration  and  Nationality  Act  (8 

5  U.S.C.  1105a),  as  added  by  section  130004(b)  of  the  Vio- 

6  lent  Crime  Control  and  Law  Enforcement  Act  of  1994 

7  (Public  Law  103-322),  is  amended  to  read  as  follows: 

8  "(d)  Notwithstanding  subsection  (c),  a  petition  for 

9  review  or  for  habeas  corpus  on  behalf  of  an  alien  described 

10  in  section  242A(c)  may  only  challenge  whether  the  ahen 

11  is  in  fact  an  alien  described  in  such  section,  and  no  court 

12  shall  have  jurisdiction  to  review  any  other  issue.". 

13  (c)    Presumption    of    Deportability. — Section 

14  242A  of  the  Immigration  and  Nationality  Act  (8  U.S.C. 

15  1252a)  is  amended  by  inserting  after  subsection  (b)  the 

16  following  new  subsection: 

17  "(c)  Presumption  of  Deportability. — ^An  ahen 

18  convicted  of  an  aggravated  felony  shall  be  conclusively  pre- 

19  sumed  to  be  deportable  from  the  United  States.". 

20  (d)  Effective  Date. — The  amendments  made  by 

21  this  section  shall  apply  to  all  ahens  against  whom  deporta- 

22  tion  proceedings  are  initiated  after  the  date  of  the  enact- 

23  ment  of  this  Act. 
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1  SEC.  803.  RESTRICTING  DEFENSES  TO  DEPORTATION  FOR 

2  CERTAIN  CRIMINAL  ALIENS. 

3  (a)  Defenses  Based  on  Seven  Years  of  Perma- 

4  nent  Residence. — The  last  sentence  of  section  212(c) 

5  of   the    Immigration    and    Nationahty    Act    (8    U.S.C. 

6  1182(e))  is  amended  by  striking  "has  served  for  such  fel- 

7  ony  or  felonies"  and  all  that  follows  through  the  period 

8  and  inserting  "has  been  sentenced  for  such  felony  or  felo- 

9  nies  to  a  term  of  imprisonment  of  at  least  5  years,  if  the 

10  time  for  appealing  such  conviction  or  sentence  has  expired 

1 1  and  the  sentence  has  become  final.". 

12  (b)  Defenses  Based  on  Withholding  of  Depor- 

13  tation.— Section    243(h)(2)    of    such    Act    (8    U.S.C. 

14  1253(h)(2))  is  amended— 

15  (1)  by  striking  "or"  at  the  end  of  subparagraph 

16  (C), 

17  (2)  by  inserting  "or"  at  the  end  of  subpara- 

18  graph  (D),  and 

19  (3)  by  striking  the  final  sentence  and  inserting 

20  the  following  new  subparagraph: 

21  "(E)  the  ahen  has  been  convicted  of  an  ag- 

22  gravated  felony.". 
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1  SEC.  804.  LIMITATION  ON  COLLATERAL  ATTACKS  ON  UN- 

2  DERLYING  DEPORTATION  ORDER 

3  (a)  In  General. — Section  276  of  the  Immigration 

4  and  Nationality  Act  (8  U.S.C.  1326)  is  amended  by  add- 

5  ing  at  the  end  the  following  new  subsection: 

6  "(c)  In  a  criminal  proceeding  under  this  section,  an 

7  alien  may  not  challenge  the  validity  of  the  deportation 

8  order  described  in  subsection  (a)(1)  or  subsection  (b)  un- 

9  less  ':he  iwit^n  demonstrates  that — 

10  "(1)    the    alien   exhausted   any   administrative 

11  remedies  that  may  have  been  available  to  seek  relief 

12  against  the  order; 

13  "(2)  the  deportation  proceedings  at  which  the 

14  order  was  issued  improperly  deprived  the  alien  of  the 

15  opportunity  for  judicial  review;  and 

16  "(3)  the  entry  of  the  order  was  fundamentally 

17  unfair.". 

18  (b)   Effective  Date. — The  amendment  made  by 

19  subsection  (a)  shall  apply  to  criminal  proceedings  initiated 

20  after  the  date  of  the  enactment  of  this  Act. 

2 1  SEC.  805.  CRIMINAL  ALIEN  TRACKING  CENTER. 

22  Section  130002(a)  of  the  Violent  Crime  Control  and 

23  Law  Enforcement  Act  of  1994  (Public  Law  103-312)  is 

24  amended  to  read  as  follows: 

25  "(a)  Operation  and  Purpose. — The  Commissioner 

26  of  Immigration  and  Naturalization,  with  the  cooperation 
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1  of  the  Director  of  the  Federal  Bureau  of  Investigation  and 

2  the  heads  of  other  agencies,  shall,  under  the  authority  of 

3  section  242(a)(3)(A)  of  the  Immigration  and  Nationality 

4  Act  (8  U.S.C.   1252(a)(3)(A)),  operate  a  criminal  ahen 

5  tracking  center.  The  criminal  alien  tracking  center  shall 

6  be  used  to  assist  Federal,  State,  and  local  law  enforcement 

7  agencies  in  identifying  and  locating  aliens  who  may  be 

8  subject  to  deportation  by  reason  of  their  conviction  of  ag- 

9  gravated  felonies.". 

10  SEC.  806.  MISCEIXANEOUS  PROVISIONS. 

11  (a)  Use  of  Electronic  and  Telephonic  Media 

12  IN  Deportation  Hearings. — The  second  sentence  of 

13  section  242(b)  of  the  Immigration  and  Nationality  Act  (8 

14  U.S.C.  1252(b))  is  amended  by  inserting  before  the  period 

15  the  following:  ";  except  that  nothing  in  this  subsection 

16  shall  preclude  the  Attorney  General  from  authorizing  pro- 

17  ceedings  by  electronic  or  telephonic  media  (with  the  con- 

18  sent  of  the  alien)  or,  where  waived  or  agreed  to  by  the 

19  parties,  in  the  absence  of  the  ahen". 

20  (b)  Codification. — 

21  (1)    Section    242(i)    of   such    Act    (8    U.S.C. 

22  1252 (i))  is  amended  by  adding  at  the  end  the  follow- 

23  ing:  "Nothing  in  this  subsection  shall  be  construed 

24  to  create  any  substantive  or  procedural  right  or  ben- 

25  efit  that  is  legally  enforceable  by  any  party  against 
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1  the  United  States  or  its  agencies  or  officers  or  any 

2  other  person.". 

3  (2)  Section  225  of  the  Immigration  Technical 

4  Amendments  Act  of  1994  (PubUc  Law  103-416)  is 

5  amended  by  striking  "and  nothing  in"  and  all  that 

6  follows  through  "1252(i))". 

7  (3)  The  amendments  made  by  this  subsection 

8  shall  take  effect  as  if  included  in  the  enactment  of 

9  the  Immigration  Technical  Amendments  Act  of  1994 

10  (Public  Law  103-416). 

11  SEC.  807.  CONSTRUCTION  OF  EXPEDITED  DEPORTATION 

12  REQUIREMENTS. 

13  No  amendment  made  by  this  title  shall  be  construed 

14  to  create  any  substantive  or  procedural  right  or  benefit 

15  that  is  legally  enforceable  by  any  party  against  the  United 

16  States  or  its  agencies  or  officers  or  any  other  person. 

17  TITLE  IX— AMENDMENTS  TO  VIO- 

18  LENT   CRIME    CONTROL   AND 

19  LAW  ENFORCEMENT  ACT 

20  SEC.  901.  PRISONS. 

21  Subtitle  A  of  title  II  of  the  Violent  Crime  Control 

22  and  Law  Enforcement  Act  of  1994  is  repealed. 

23  SEC.  902.  CRIME  PREVENTION. 

24  Subtitles  A  through  S  and  subtitle  X  of  title  III  of 

25  the  Violent  Crime  Control  and  Law  Enforcement  Act  of 
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1  1994  are  repealed  and  the  provisions  of  law  amended  by 

2  such  subtitles  shall  read  as  if  the  amendments  made  by 

3  such  subtitles  had  not  been  enacted. 
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SUMMARY  OF  H.R.  3 
THE  TAKING  BACK  OUR  STREETS  ACT  OF  1995 

Prepared  by  the  Staff  of  the  Subcommittee  on  Crime 

Title  I  —  Effective  Death  Penalty 

This  title  reforms  laws  affecting  the  death  penalty  to 
ensure  that  death  penalties  are  imposed  in  appropriate  cases  and 
carried  out  after  a  limited,  but  fair,  review  process. 

Subtitle  A.   Habeas  Corpus  Reform. 

This  subtitle  reforms  the  habeas  corpus  procedure,  under 
which  federal  courts  review  state  and  federal  convictions  and 
sentences  to  determine  whether  they  are  contrary  to  the 
Constitution  and  laws  of  the  United  States.  Subtitle  A 
incorporates  the  recommendations  of  a  blue  ribbon  commission 
established  by  Chief  Justice  Rehnquist  in  1988  and  chaired  by 
retired  Associate  Justice  Lewis  Powell. 

In  an  effort  to  end  the  problem  of  years  of  multiple 
habeas  corpus  proceedings  filed  by  prisoners,  Chapter  1  of  the 
subtitle  establishes  a  one-year  period  of  limitation  for  filing  a 
habeas  corpus  proceeding  by  persons  who  have  been  convicted  of  a 
state  crime.  This  one  year  period  runs  from  the  later  of  the  date 
when  a  person  exhausts  his  or  her  state  court  remedies,  the  end  of 
any  period  when  the  person  was  prevented  from  filing  a  habeas 
corpus  petition  by  a  state's  actions,  the  date  on  which  any  new 
right  is  recognized  by  the  Supreme  Court,  or  the  date  by  which  the 
facts  underlying  the  person's  claims  could  have  been  discovered. 
This  chapter  also  establishes  a  similar  two-year  period  of 
limitations  for  persons  sentenced  for  federal  crimes. 

Chapter  2  outlines  special  habeas  corpus  procedures  which 
states  may  elect  to  use  in  capital  cases.  These  procedures  would 
help  ensure  that  capital  defendants  are  given  competent  counsel  in 
post-conviction  proceedings.  If  states  enact  these  provisions,  the 
time  in  which  a  habeas  corpus  petition  must  be  filed  following  the 
exhaustion  of  state  court  appeals  is  reduced  to  180  days. 

Chapter  2  also  provides  that  executions  are  stayed  while 
a  habeas  corpus  petition  is  pending  but  limits  the  granting  of 
further  stays  if  the  petition  is  denied  by  the  district  court  and 
court  of  appeals.  The  prisoner  is  not  entitled  to  a  stay  if  he  or 
she  fails  to  file  timely  the  original  petition  or  any  notice  of 
appeal  to  a  court  of  appeals.  Additionally,  chapter  2  requires 
federal  district  courts  to  decide  habeas  corpus  petitions  within  60 
days  from  the  date  of  any  hearing  on  the  petition.    It  also 
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requires  courts  of  appeal  to  decide  an  appeal  from  the  decision  of 
the  district  court  within  90  days  after  the  last  brief  in  the  case 
was  filed  or  was  due  to  have  been  filed  with  the  court  of  appeals. 

Chapter  3  requires  the  federal  ccvernnent  to  make  grants 
to  the  states  to  help  pay  for  their  cost  in  defending  habeas  corpus 
litigation  in  capital  cases.  This  funding  is  to  be  equal  to  the 
amount  appropriated  to  capital  resource  centers,  which  are 
organizations  that  assist  prisoners  in  filing  habeas  corpus 
petitions. 

Subtitle  B.   Death  Penalty  Procedures. 

This  subtitle  would  modify  existing  law  to  ensure  that  a 
death  sentence  is  imposed  in  certain  cases  where  the  death  penalty 
is  an  appropriate  punishment.  Under  current  law  the  jury  in  a 
capital  case  is  given  the  discretion  to  i-pose  the  death  penalty, 
life  imprisonment,  or  some  lesser  penalry.  The  jury  is  given 
complete  discretion  in  imposing  sentence  regardless  of  the  facts 
that  the  jury  finds  were  proven  at  trial. 

Under  this  subtitle,  juries  would  be  required  to  impose 
a  sentence  of  death  in  cases  where  the  jury  determines  that 
aggravating  factors  outweigh  mitigating  factors  or  where  at  least 
one  aggravating  factor  exists  but  no  mitigating  factors  exist.  If 
the  jury  does  not  find  that  these  conditions  exist,  however,  they 
are  prohibited  from  imposing  the  death  sentence.  In  every  case, 
the  jury  (or  the  court  if  there  is  no  jury)  will  decide  whether 
aggravating  factors  and  mitigating  factors  exist  and,  if  so, 
whether  one  set  of  factors  outweighs  the  other.  Only  once  they 
have  made  that  determination  would  the  act's  death  penalty 
procedure  apply. 

Some  critics  of  the  present  law  which  allows  the  jury 
unfettered  discretion  believe  that  it  violates  the  Supreme  Court's 
holding  in  Furman  v.  Georgia.  408  U.S.  238  (1972)  where  the  Court 
struck  down  the  death  penalty  throughout  the  United  States  as  it 
was  then  being  imposed.  It  did  so  due,  in  part,  to  the  fact  that 
juries  were  not  given  sufficient  guidance  in  imposing  the  death 
penalty.   This  subtitle  would  remedy  that  potential  problem. 

State  court  procedures  identical  to  those  which  would  be 
enacted  under  H.R.  3  have  been  upheld  by  the  Supreme  Court  in  at 
least  two  prior  cases.  Bills  that  would  have  enacted  these 
provisions  were  passed  in  the  102d  and  103d  Congresses. 

Title  ZI  —  Deterring  Gun  Crimes 

This  title  establishes  a  new  federal  crime  for  the  use  of 
a  firearm  during  or  in  relation  to  a  state  serious  violent  felony 
or  a  serious  drug  trafficking  offense.   The  penalties  for  this 
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offense  include  mandatory  minimum  sentences  of  five  years  in  prison 
for  carrying  the  firearm,  ten  years  for  using  it,  and  twenty  years 
for  discharging  it  with  an  intent  to  injure.  A  second  conviction 
of  this  crime  carries  penalties  of  ten,  twenty  and  thirty  years  in 
prison  respectively.  If  the  firearm  is  a  machinegun,  destructive 
device,  or  is  equipped  with  a  silencer,  the  penalty  for  the  first 
conviction,  regardless  of  the  way  in  which  the  firearm  was 
employed,  is  thirty  years,  and  a  second  conviction  brings  a 
sentence  of  life  in  prison. 

This  title  contains  an  exception  for  individuals  who 
carry,  use  or  discharge  a  firearm  in  defense  of  person  or  property 
during  the  course  of  a  crine  committed  by  another  person,  unless 
the  individual  engaged  in  criminal  conduct  that  gave  rise  to  the 
criminal  conduct  of  such  other  person. 

Title  II  also  includes  a  statement  of  the  intent  of 
Congress  that  this  new  offense  should  be  used  to  supplement  but  not 
supplant  the  efforts  of  state  and  local  prosecutors  in  prosecuting 
serious  violent  felonies  and  serious  drug  trafficking  offenses. 
Moreover,  the  Attorney  General  is  directed  to  give  due  deference  to 
the  interests  of  state  and  local  prosecutors  with  regard  to  the 
prosecution  of  a  person  under  state  law. 

Current  federal  law  contains  a  crime  for  carrying  or 
using  a  firearm  during  or  in  relation  to  a  federal  violent  crime  or 
drug  trafficking  offense.  This  title  conforms  this  crime  to  the 
proposed  new  offense  with  regard  to  both  criminal  acts  and 
penalties. 

Title  III  —  Mandatory  Victim  Restitution 

Under  current  law  a  court  has  the  discretion  to  order  the 
offender  to  make  restitution  to  the  victim,  but  is  not  required  to 
do  so.  Title  III  mandates  that  criminals  pay  full  restitution  to 
their  victims  for  all  damages  caused  as  a  result  of  the  crime. 

In  addition  to  requiring  that  the  court  order  restitution 
to  the  victim,  the  court  is  given  the  discretion  to  order 
restitution  of  any  person — not  just  the  crime  victim — who  was 
harmed  physically,  emotionally  or  financially  by  the  criminal's 
unlawful  conduct.  Such  restitution  is  to  include  all  expenses 
incurred  by  the  victim  while  participating  in  the  legal  proceedings 
(e.g.,  child  care  and  transportation). 

The  court  is  to  determine  the  amount  of  restitution  based 
on  the  full  amount  of  a  victim's  losses  and  not  the  offender's 
economic  status.  Moreover,  in  determining  the  amount  of 
restitution  the  court  is  not  to  consider  the  victim's  right  to 
other  compensation  such  as  insurance. 
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Court-ordered  restitution  is  not  to  affect  the  victim's 
eligibility  for  insurance  until  such  court-ordered  restitution  has 
fully  compensated  the  victim.  If  a  victim  seeks  additional 
compensation  through  a  civil  action,  any  new  award  is  to  be  reduced 
by  the  amount  of  the  first  criminal  restitution  order. 

Title  III  establishes  compliance  with  the  court- 
prescribed  schedule  of  restitution  payments  as  a  condition  for 
probation  or  parole.  The  victim  or  offender  may  petition  the  court 
to  modify  a  restitution  order  at  any  time. 

Title  IV  —  Law  Enforcement  Block  Grants 

Title  IV  establishes  a  block  grant  program  for  units  of 
local  government  to  assist  them  in  their  efforts  to  improve  public 
safety.  The  Title  replaces  Title  I  (Public  Safety  and  Policing)  of 
the  Violent  Crime  Control  and  Law  Enforcement  Act  of  1994  (the 
"1994  Crime  Act") . 

Section  101  authorizes  the  Director  of  the  Bureau  of 
Justice  Assistance  (the  "BJA")  to  make  grants  directly  to  units  of 
local  government  for  reducing  crime  and  improving  public  safety. 
The  use  of  grant  funds  includes,  but  is  not  limited  to,  three 
purposes:  (1)  hiring,  training,  and  equipping  law  enforcement 
officers  and  support  personnel;  (2)  enhancing  school  security 
measures  through  increased  law  enforcement  school  patrols  and 
physical  safety  measures;  and  (3)  establishing  crime  prevention 
programs  involving  law  enforcement  officials  and  intended  to 
discourage  the  commission  of  crime.  This  section  also  requires 
that  grant  funds  supplement  and  not  supplant  state  or  local  funds. 

It  is  important  to  note  that  units  of  local  government 
may  use  Section  101  funds  for  purposes  other  than  the  above  three, 
so  long  as  they  are  used  to  reduce  crime  and  improve  public  safety. 

Section  102  authorizes  $10  billion  for  law  enforcement 
block  grants  over  five  years.  $2  billion  is  to  be  distributed  in 
each  of  Fiscal  Years  1996  through  2000. 

Under  section  103  units  of  local  government  must  submit 
an  application  to  BJA  ensuring  the  following:  (1)  A  trust  fund  will 
be  established  for  the  deposit  of  grant  funds;  (2)  Funds  will  be 
used  within  two  years  of  receipt;  (3)  Funds  will  be  expended 
consistent  with  applicable  local  revenue  procedures;  (4)  Approved 
accounting  procedures  will  be  used;  (5)  Records  will  be  available 
for  review;  (6)  Progress  reports  will  be  made;  (7)  Funds  will  be 
used  consistent  with  the  purposes  identified  in  Section  101.  Units 
of  local  government  can  apply  for  funds  each  fiscal  year. 

Section  104  provides  that  each  year  $2  billion  is  divided 
among  the  fifty  states  for  distribution  directly  to  units  of  local 
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government.  The  funding  amount  set  aside  a  state's  units  of  local 
government  is  determined  by  the  number  of  violent  crimes  in  that 
state  compared  to  the  rest  of  the  country,  plus  .25%  of  the  total 
appropriation  (i.e.,  $5,000,000).  The  funding  amount  available  to 
a  unit  of  local  government  is  based  on  its  population  and  the 
number  of  violent  crimes  reported  by  that  unit  compared  to  the 
number  of  violent  crimes  reported  by  all  units  within  that  same 
state. 

If  a  unit  of  local  government  receives  less  than  $5,000 
for  the  one  year  payment  period,  those  funds  are  transferred  to  the 
state's  Governor  who  is  to  equitably  distribute  them  among  that 
state's  units  of  local  government. 

Title  V  --  Truth  in  Sentencing  Grants 

This  title  replaces  Title  II  --  the  state  prison  grant 
provisions  --  of  the  1994  Crime  Act.  It  is  intended  to  increase 
significantly  the  total  amount  of  funding  for  state  prison  grants 
(from  $8  to  $10.5  billion  over  five  years)  and  the  incentives  in 
last  year's  bill  for  the  states  to  curtail  early  parole  for  violent 
criminals. 

Section  501  authorizes  the  Attorney  General  to  provide 
grants  to  eligible  states  and  regional  organizations  of  states  to 
build,  expand  and  operate  correctional  facilities  for  the  purpose 
of  incapacitating  serious  violent  criminals.  Grants  may  also  be 
used  to  build,  expand  and  operate  facilities,  including  facilities 
on  military  bases,  for  nonviolent  offenders  if  such  efforts  are 
designed  to  free  up  existing  prison  space  for  violent  criminals. 

Section  502  establishes  the  first  of  two  grant  categories 
for  state  prisons.  Half  of  the  total  funds  available  each  year 
under  this  title  are  to  be  general  grants  for  states  that  are 
making  progress  in  punishing  violent  criminals.  States  will  be 
eligible  for  a  grant  in  this  category  if  they  have,  since  1993: 
(1)  increased  the  percentage  of  convicted  violent  offenders 
sentenced  to  prison;  (2)  increased  the  average  time  served  in 
prison  by  violent  offenders;  and  (3)  increased  the  percentage  of 
sentence  to  be  actually  served  by  such  criminals. 

Section  503  establishes  the  second  of  the  two  grant 
programs.  Half  of  the  total  funds  available  each  year  are  reserved 
for  this  funding  category.  States  must  enact  truth-in-sentencing 
laws  which  require  serious  violent  felons  to  serve  not  less  than 
85%  of  the  sentence  imposed.  Implementation  of  such  laws  must  take 
place  within  three  years  after  a  state  applies  for  funding.  States 
must  also  enact  laws  requiring  notification  of  victims  or  families 
of  victims  concerning  the  release  of  offenders  and  afford  such 
victims  an  opportunity  to  be  heard. 
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Section  504  makes  special  provision  for  states  which  have 
indeterminate  sentencing  policies.  Such  states  can  qualify  for 
funds  if  the  average  time  served  for  violent  crimes  exceeds  by  10 
percent  or  more  the  national  average  of  time  served  for  such 
offenses. 

Section  505  establishes  the  formula  for  disbursing  the 
funds  to  the  states,  with  no  state  receiving  less  than  $500,000  per 
year.  Section  506  establishes  the  procedures  that  states  must 
follow  to  ensure  proper  fiscal  management  of  all  funds.  Section 
507  authorizes  $10.5  billion  for  Fiscal  Years  1995  through  2000  to 
carry  out  this  title,  beginning  with  $232,000,000  for  FY  95,  and 
increasing  each  year  to  a  maximum  of  $2,753,100,000  for  Fiscal  Year 
2000.  None  of  the  funds  are  to  supplant  state  funds,  and  the 
federal  share  of  any  proposal  funded  under  this  provision  is  not  to 
exceed  7  5  percent. 

Title  VI  —  Exclusionary  Rule  Reform 

Title  VI  of  H.R.  3  provides  for  an  exception  to  the 
exclusionary  rule  when  law  enforcement  officers  obtain  improperly 
obtain  evidence  yet  do  so  in  the  objectively  reasonable  belief  that 
their  actions  comply  with  the  protections  of  the  fourth  amendment 
to  the  Constitution.  That  amendment  guarantees  that  the  people 
have  a  right  to  be  secure  against  "unreasonable"  searches  and 
seizures  of  their  persons,  houses,  papers,  and  effects.  When 
evidence  or  testimony  in  criminal  matters  is  found  by  the  court  to 
have  been  gathered  in  a  manner  that  violates  the  fourth  amendment 
guarantee  the  court  applies  the  so-called  "exclusionary  rule"  to 
prohibit  the  use  of  that  evidence  or  testimony  at  any  trial  of  the 
accused. 

In  1984,  the  United  States  Supreme  Court  held  in  United 
States  v.  Leon.  468  U.S.  897  (1984)  that  evidence  gathered  pursuant 
to  a  search  warrant  that  was  later  held  to  be  invalid  could 
nevertheless  be  used  at  trial  if  the  prosecution  demonstrated  that 
the  law  enforcement  officials  who  gathered  the  evidence  pursuant  to 
that  warrant  did  so  under  an  objectively  reasonable  belief  that  the 
warrant  was  valid.  The  Court's  holding  in  this  case  has  come  to  be 
known  as  the  "good  faith"  exception  to  the  exclusionary  rule.  The 
Court's  stated  rationale  for  creating  this  exception  was  that  as 
the  exclusionary  rule  is  intended  to  deter  law  enforcement 
officials  from  acting  in  ways  that  are  contrary  to  the 
Constitution,  there  is  no  reason  for  that  rule  to  apply  to  evidence 
gathered  by  law  enforcement  officials  who  believe  they  are,  in 
fact,  acting  properly. 

This  title  would  legislatively  expand  the  "good  faith" 
exception  to  situations  where  law  enforcement  officials  gather 
evidence  without  a  warrant,  yet  still  have  an  objectively 
reasonable  belief  that  they  are  acting  properly.  Bills  which  would 
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have  accomplished  this  were  passed  by  the  House  in  the  101st  and 
102d  Congress,  in  both  cases  by  wide  margins. 

Title  VII  —  Stopping  Abusive  Prisoner  Lawsuits 

Title  VII  places  certain  restrictions  on  the  ability  of 
detained  persons  to  challenge  the  constitutionality  of  their 
confinement. 

The  title  amends  the  Civil  Rights  of  Institutionalized 
Persons  Act  ("CRIPA")  in  three  ways.  CRIPA  authorizes  the  Attorney 
General  to  initiate  civil  actions  on  behalf  of  persons  detained  in 
jails,  prisons  or  pretrial  facilities  when  the  Attorney  General 
believes  that  their  constitutional  rights  are  being  violated. 

Section  701  amends  CRIPA  by  requiring  that  all  available 
administrative  remedies  be  exhausted  prior  to  a  civil  action  being 
initiated  on  behalf  of  an  inmate.  Under  CRIPA,  courts  were  given 
the  discretion  of  allowing  for  the  exhaustion  of  administrative 
remedies,  but  were  not  required  to  do  so.  Under  H.R.  3,  that 
discretion  is  eliminated. 

Section  702  amends  CRIPA  by  adding  the  requirement  that 
the  court,  on  its  own  motion  or  another's  motion,  dismiss  any 
inmate  suit  if  it  fails  to  state  a  legitimate  claim  of  a 
constitutional  violation  for  which  relief  can  be  granted,  or  if  the 
suit  is  frivolous  or  malicious. 

CRIPA  requires  the  Attorney  General  to  promulgate  minimum 
standards  of  acceptable  prison  conditions  to  be  used  in  resolving 
CRIPA  grievances.  It  further  requires  that  such  standards  be 
developed  with  the  advice  of  inmates.  Section  703  eliminates  the 
requirement  that  prisoners  contribute  to  the  development  of  those 
standards. 

In  addition  to  amending  CRIPA,  this  title  also  amends  the 
statute  that  authorizes  Proceedings  in  Forma  Pauperis.  Under  that 
statute,  a  court  may  authorize  the  prosecution  or  defense  of  a 
civil  or  criminal  action  without  cost  for  any  person  unable  to  pay, 
and  may  appoint  an  attorney  to  provide  counsel  at  no  cost.  The 
statute  gives  the  court  discretion  to  dismiss  the  case  if  the 
allegation  of  poverty  was  untrue  or  if  the  action  was  frivolous  or 
malicious.  Section  704  removes  that  discretion  and  requires  the 
court  to  dismiss  the  case  if  the  allegation  of  poverty  is  untrue, 
if  the  action  is  frivolous  or  malicious,  or  if  the  action  fails  to 
state  a  legitimate  claim. 
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Title  VIII  —  Further  Streeunlining  Deportation  of  Criminal  Aliens 

Title  VIII  makes  several  amendments  tc  the  Immigration 
and  Nationality  Act  (the  "INA")  and  other  immigration  laws  in  order 
to  deal  with  the  problem  of  aliens  who  commit  serious  crimes  while 
they  are  present  in  the  United  States.  In  some  cases,  the 
provisions  in  this  title  add  to  or  modify  related  provisions 
enacted  by  the  1994  Crime  Act  or  the  Immigration  and  Nationality 
Technical  Corrections  Act  of  1994  (the  "1994  Immigration  Act") . 

Section  801  would  add  certain  crimes  to  the  definition  of 
"aggravated  felony."  Aliens  who  commit  aggravated  felonies  can  be 
deported  from  the  country.  Section  801  would  add  to  that 
definition  crimes  involving  the  transportation  of  persons  for  the 
purposes  of  prostitution;  serious  bribery,  counterfeiting  or 
forgery  offenses;  serious  offenses  involving  trafficking  in  stolen 
vehicles;  perjury  and  subornation  of  perjury;  and  an  offense 
relating  to  the  failure  to  appear  to  answer  for  a  criminal  offense 
for  which  a  sentence  of  two  or  more  years  may  be  imposed. 

Section  302  would  modify  the  INA  to  make  it  clear  that 
the  existing  expedited  deportation  procedures  which  apply  to  non- 
resident criminal  aliens  apply  also  to  aliens  admitted  for 
permanent  residence  on  a  conditional  basis) .  That  section  would 
also  prohibit  the  Attorney  General  from  using  his  or  her 
discretionary  power  under  the  INA  to  grant  relief  from  deportation 
to  any  non-resident  alien  who  has  been  convicted  of  committing  an 
aggravated  felony. 

Section  803  would  modify  that  portion  of  the  INA  which 
determines  who  may  be  denied  entrance  to  the  Untied  States  and  who 
may  be  deported  from  the  country.  Under  present  law  persons  who 
are  legal  permanent  residents  and  have  lived  in  the  country  for 
seven  years  may  leave  temporarily  and  return  but  not  be  subject  to 
all  of  the  INA  provisions  that  determine  who  may  legally  enter  the 
United  States.  If  any  of  these  people  have  been  convicted  of  an 
aggravated  felony  and  served  five  years  in  prison,  however,  the 
government  may  be  exclude  them  from  the  country  notwithstanding 
their  seven  years  of  residence.  The  change  made  by  section  803 
would  strengthen  this  exception  to  allow  the  government  to  exclude 
these  persons  if  they  were  merely  sentenced  to  five  or  more  years 
in  prison  for  one  or  more  aggravated  felonies.  The  change  is  being 
made  so  that  the  government  may  exclude  aliens  who  commit  serious 
aggravated  felonies  but  are  released  in  less  than  five  years  on 
parole  or  due  to  prison  overcrowding. 

Section  803  would  also  modify  another  provision  of  the 
INA  which  enables  aliens  who  are  subject  to  deportation  proceedings 
to  avoid  deportation  if  they  can  show  that  their  life  or  freedom 
would  be  in  danger  in  the  country  to  which  they  are  to  be  deported. 
Several  exceptions  to  this  protection  already  exist  in  the  INA. 
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Section  803  would  add  an  additional  exception  to  this  protection 
when  the  alien  has  been  convicted  of  an  aggravated  felony. 

Section  804  applies  to  cases  where  an  alien  is  being 
charged  with  attempting  to  reenter  the  U.S.  after  having  been 
deported.  The  penalties  for  illegally  reentering  the  U.S.  after 
having  been  deported  were  enhanced  by  the  1994  Crime  Act.  This 
section  makes  it  clear  that  the  alien  charged  with  illegally 
reentering  may  only  challenge  the  validity  of  the  original 
deportation  order  when  the  alien  can  show  that  he  or  she  has 
exhausted  all  administrative  remedies,  that  the  deportation  order 
improperly  deprived  the  aliens  of  the  opportunity  for  judicial 
review,  and  that  the  deportation  order  was  fundamentally  unfair. 

Section  805  modifies  a  part  of  the  1994  Crime  Act  which 
created  an  "Criminal  Alien  Tracking  Center"  but  failed  to  specify 
any  purpose  for  the  center.  Section  805  specifies  that  the  center 
is  to  be  used  to  assist  Federal,  state,  and  local  law  enforcement 
agencies  in  identifying  and  locating  aliens  who  may  be  deportable 
because  they  have  committed  aggravated  felonies.  That  section  also 
modifies  the  1994  Crime  Act  to  provide  that  the  center  is  to  be 
operated  by  the  INS  Commissioner  with  the  cooperation  of  the 
Director  of  the  FBI.  Present  law  places  the  center's  operation  in 
the  hands  of  the  Attorney  General  and  does  not  require  FBI 
cooperation. 

Title  IX  —  AMENDMENT  TO  VIOLENT  CRIME  CONTROL  AND  LAW 
ENFORCEMENT  ACT 

This  technical  title  repeals  the  prison  grant  program 
provision  of  the  1994  Crime  Act.  It  also  repeals  all  but  three  of 
the  prevention  programs  of  the  1994  Crime  Act.  The  remaining 
programs  are  those  which  authorize  funds  for  drug  treatment  of 
prisoners  in  federal  and  state  correctional  facilities  respectively 
and  the  program  authorizing  funds  for  tuberculosis  testing  and 
prevention  in  federal  and  state  correctional  facilities. 
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Editor's  note. 

Many  of  the  provision  of  H.R.  3  were  separately  introduced  as  bills  in  the  104th 
Congress.  The  language  of  some  of  these  bills  differed  slightly  from  the  corresponding  title  of 
H.R.  3. 

Title  I  of  H.R.  3  was  introduced  as  H.R.  729.  This  bill  was  passed  by  the  House,  with 
additional  floor  amendments,  on  February  8,  1996  by  a  vote  of  297  yeas  to  132  nays.  Amended 
provision  of  H.R.  729  in  were  included  in  the  "Antiterrorism  and  Effective  Death  Penalty  Act  of 
1996"  which  became  Public  Law  No.  104-132  on  April  24,  1996. 

Provisions  similar  to  title  II  of  H.R.  3  were  introduced  as  part  of  H.R.  1488.  No  action 
was  taken  on  this  legislation. 

Title  III  of  H.R.  3  was  introduced  as  H.R.  665.  This  bill  was  passed  by  the  House  on 
February  7,  1996  by  a  vote  of  43 1  yeas  to  0  nays.  Provisions  similar  to  H.R.  665  in  were 
included  in  the  "Antiterrorism  and  Effective  Death  Penalty  Act  of  1996"  which  became  Public 
Law  No.  104-132  on  April  24,  1996. 

Title  IV  of  H.R.  3  was  introduced  as  H.R.  728.  This  bill  was  passed  by  the  House,  with 
additional  floor  amendments,  on  February  14,  1996  by  a  vote  of  238  yeas  to  192  nays. 
Provisions  of  H.R.  729  were  included  in  H.R.  2076,  the  Departments  of  Commerce,  Justice, 
State,  the  Judiciary,  and  Related  Agencies  Appropriations  Bill  for  FY  1996  which  passed  the 
House  on  July  29, 1995.  The  conference  report  of  H.R.  2076  was  vetoed  by  the  President  on 
December  6,  1995.  Amended  provisions  of  H.R.  728  were  also  included  in  H.R.  3019,  a  bill 
making  appropriations  for  fiscal  year  1996.  The  conference  report  of  H.R.  3019  was  agreed  to 
on  April  25,  1996,  and  became  Public  Law  No.  104-134  on  April  26,  1996.  Provisions  of  H.R. 
728  were  also  included,  modified  and  fianded  in  the  H.R.  3610,  making  appropriations  for  fiscal 
year  1997.  H.R.  3610  became  Public  Law  No.  104-208  on  September  30,  1996. 

Title  V  and  provisions  similar  to  title  VII  of  H.R.  3  were  introduced  as  H.R.  667.  On 
February  10,  1995,  the  House  passed  H.R.  667,  with  additional  floor  amendments,  by  a  vote  of 
265  ayes  to  156  nays.  Provisions  of  H.R.  667  were  included  in  H.R.  2076,  the  Departments  of 
Commerce,  Justice,  State,  the  Judiciary,  and  Related  Agencies  Appropriations  Bill  for  FY  1996 
which  passed  the  House  on  July  29,  1995.  The  conference  report  of  H.R.  2076  was  vetoed  by  the 
President  on  December  6,  1995.  Provisions  of  H.R.  667  were  also  included  in  H.R.  3019,  a  bill 
making  appropriations  for  fiscal  year  1996.  The  conference  report  of  H.R.  3019  was  agreed  to 
on  April  25,  1996,  and  became  Public  Law  No.  104-134  on  April  26,  1996.  Provisions  of  H.R. 
667  were  also  included,  modified  and  funded  in  the  H.R.  3610,  making  appropriations  for  fiscal 
year  1997.  H.R.  3610  became  Public  Law  No.  104-208  on  September  30,1996. 

Title  VI  of  H.R.  3  was  introduced  as  H.R.  666.  This  bill  was  passed  by  the  House,  with 
additional  floor  amendments,  on  February  8,  1996  by  a  vote  of  289  yeas  to  142  nays.  The  bill 
was  referred  to  the  Senate  Committee  on  the  Judiciary  on  February  9,  1995.  No  fiirther  action 
was  taken  on  H.R.  666  in  the  1 04th  Congress. 
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The  provisions  of  title  VIII  were  introduced  as  part  of  H.R.  668.  This  bill  was  passed  by 
the  House,  with  additional  floor  amendments,  on  February  10, 1996  by  a  vote  of  380  yeas  to  20 
nays.  The  provisions  of  H.R.  668  were  included  in  the  "Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996"  which  became  Public  Law  No.  104-132  on  April  24, 1996. 

Title  IX  of  H.R.  3  was  technical  in  nature.  Its  provisions  were  included  in  either  H.R.  667 
and  H.R.  728. 


G.R.S. 
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Mr.  McCOLLUM.  It  is  my  pleasure  now  to  yield  to  my  friend  from 
New  York,  a  gentleman  who  has  worked  long  and  hard  and  who 
has  been  the  chairman  of  this  subcommittee.  He  and  I  have  shared 
many  battles  in  the  past,  but  we  happen  to  have  a  warm  personal 
relationship  and.  Chuck,  I  look  forward  to  working  with  you  on  this 
subcommittee.  And  I  yield  to  you  for  an  opening  statement  on  the 
first  day  of  our  subcommittee. 

Mr.  SCHUMER.  Thank  you,  Mr.  Chairman.  And  first,  before  I  talk 
about  today's  hearing,  let  me  say  how  pleased  I  am  that  you  will 
chair  this  committee  for  the  new  majority.  If  it  had  to  be  someone, 
I  am  glad  it  is  you.  We  have  worked  together  for  many  years  on 
the  problems  we  will  be  grappling  with  in  the  months  to  come,  and 
it  is  going  to  be  a  very  tough  job. 

I  would  say,  Mr.  Chairman,  you  have  got  a  big  pair  of  shoes  to 
fill,  but  if  anyone  on  your  side  can  do  it,  it  is  you.  But  I  would  also 
say  to  you,  in  at  least  this  opening  salvo,  you  have  an  impossible 
job  and  that  job  is  to  convince  America  that  Congress  should  turn 
around  and  go  backward,  not  march  forward  and  solve  new  prob- 
lems. 

Very  simply  put,  this  bill  plows  over  old  ground.  It  digs  up  old 
causes.  It  will  tie  up  the  House  for  weeks,  Mr.  Chairman,  and  it 
will  do  so  needlessly  because  America  already  has  a  good,  tough, 
balanced  crime  bill.  We  passed  it  last  year,  and  it  is  working.  Sure, 
you  might  dot  an  I  in  a  different  place,  or  cross  a  T,  but  the  basic 
bills  that  will  emerge  are,  in  most  areas,  quite  similar.  And  what 
we  ought  to  be  doing  is  building  on  the  crime  bill  we  struggled  to 
pass  last  year  rather  than  simply  go  back  and  plow  over  old 
ground. 

The  message  I  heard  from  the  electorate  was  go  forward,  do 
more,  not  go  back  and  undo. 

The  bipartisan  bill  we  passed  last  year  is  tough  on  punishment. 
We  heard  over  and  over  again  about  64  death  penalties  and  man- 
datory minimums  and  all  those  things.  You  don't  attempt  to  touch 
any  of  those  and  with  good  reason.  It  is  smart  on  prevention.  We, 
for  the  first  time,  said  that  we  were  going  to  help  localities  do  the 
kind  of  crime  prevention  that  is  necessary  and,  of  course,  it  pledged 
100,000  cops.  It  is  a  balanced  bill,  and  it  is  balanced  for  a  reason. 
It  is  balanced  because  there  is  no  single,  simple  answer  to  stopping 
violent  crime. 

You  cannot  stop  crime  with  just  cops,  you  can't  stop  crime  with 
just  prisons,  and  you  can't  stop  crime  with  just  prevention.  You 
need  a  tough,  smart  balance  in  all  of  those,  and  that  is  what  our 
bill  gave  America. 

This  bill  destroys  that  balance.  It  wipes  out  the  prevention  pro- 
grams that  will  keep  millions  of  kids  from  ever  picking  up  their 
first  gun  or  ever  using  their  first  drug  or  joining  their  first  gang. 
It  tears  up  the  contract  that  this  Congress  made  last  year  with  the 
American  people  to  put  100,000  new  cops  on  the  beat.  I  don't  know 
a  single  legislator  who  campaigned  against  100,000  new  cops  on 
the  beat.  I  didn't  hear  it  ever  mentioned  as  part  of  the  contract, 
but  H.R.  3,  make  no  mistake  about  it,  could  mean  that  there  will 
be  5,000  cops  or  10,000  cops  or  50,000  cops  or  no  cops  on  the  beat. 

And  it  replaces  the  solid  promises  of  our  crime  bill  trust  fund 
with  a  block  grant  program  that  is  as  slippery  as  an  eel.  That  block 
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grant  program  promises  everything  to  everyone,  but  in  the  end,  it 
deUvers  absolutely  nothing  to  anybody. 

That  is  why  this  Republican  crime  bill  takes  us  back  to  the  past 
and  not  to  the  future.  It  takes  us  back  to  the  discredited  dinosaur 
of  revenue  sharing.  Many  of  the  senior  members  on  this  sub- 
committee voted  to  abolish  revenue  sharing  some  10  years  ago,  and 
yet  now  we  see  a  new  kind  of  revenue  sharing  come  forward.  Call 
it  crime  deterrence  or  crime  prevention,  and  we  will  give  you  the 
money  and  you  can  do  whatever  you  want  with  it. 

The  Republican  bill  is  so  full  of  old,  worn-out  ideas  and  so  stuffed 
with  political  fat,  that  it  ought  to  be  called  Jurassic  pork.  The 
crime  bill  we  passed  guarantees  100,000  new  police  officers  on  our 
streets.  This  crime  bill  guarantees  pork  barrel  spending  by  cash- 
starved  mayors. 

The  block  grant  program  is  so  loosely  worded  that  all  of  these 
billions  upon  billions  of  maybe-yes,  maybe-no  dollars  can  be  spent 
on  just  about  anything.  Everything  that  a  creative  mayor  or  county 
executive  can  say  with  a  straight  face  reduces  crime  or  improves 
public  safety  can  be  funded  under  this  bill.  This  is  an  irresponsible 
rat  hole,  Mr.  Chairman.  The  Jurassic  pork  bill  guarantees  not  a 
single  new  cop,  not  a  single  cent  spent  on  prevention  to  keep  kids 
away  from  crime.  It  is  an  illusion  and  a  trick  on  America's  local 
governments,  on  America's  cops,  and  on  America's  people.  So  I  can- 
not support  it  as  it  stands. 

And  one  other  thing.  The  chairman  stated  that  we  say,  let's  let 
the  localities  do  what  they  want;  we  know  what  works.  Sure  that 
applies  to  prevention,  that  applies  to  cops,  but  not  to  prisons.  What 
if  a  locality  knows  what  works  in  prisons?  We  are  dictating  to  them 
on  the  prison  side  but  not  on  the  other  side. 

Go  all  the  way  or  go  none  of  the  way.  If  they  have  great  wisdom 
in  how  to  deal  with  cops,  they  have  great  wisdom  in  how  to  deal 
with  prevention.  I  think  that  many  on  your  side  have  attacked  a 
local  mayor  or  local  county  exec  time  and  time  again  for  wasting 
money.  Then,  where  is  their  wisdom  on  the  prison  side?  There,  we 
dictate  what  they  must  do. 

In  short,  I  cannot  support  this  bill  as  it  stands;  and  I  am  asking 
you,  Mr.  Chairman,  not  to  listen  to  the  pollsters  and  the  pundits 
who  wrote  the  Contract  on  America.  Listen  to  the  prosecutors  and 
police  officers  who  spent  months  and  years  helping  write  our  exist- 
ing crime  law.  Save  the  careful  balance  of  police,  prisons,  and  pre- 
vention. 

Mr.  McCOLLUM.  Thank  you  very  much.  I  am  going  to  recognize 
everybody  in  descending  order  for  opening  statements. 

Mr.  Schiff. 

Mr.  SCHIFF.  Thank  you,  Mr.  Chairman.  I  will  offer  to  be  brief. 
But  since  the  gentleman  from  New  York  wants  to  use  movie  titles 
to  refer  to  this  hearing,  in  consideration  of  this  bill  today,  allow  me 
to  use  another  movie  title,  "Look  Who's  Talking." 

The  administration's  crime  bill  that  passed  the  Congress,  with 
respect  to  potential  pork  barrel  spending,  was  enormous  and  in- 
cluded just  by  one  example,  an  example  that  authorized  more  than 
a  billion  dollars  worth  of  spending  on  an  item  called  the  Local  Part- 
nership Act. 
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The  Local  Partnership  Act  was  introduced  in  1993  for  the  pur- 
pose of  being  the  House  of  Representatives'  version  of  the  adminis- 
tration's economic  stimulus  package.  It  never  had  anything  to  do 
with  crime  prevention  or  law  enforcement  at  all.  It  became  the 
Local  Partnership  to  Prevent  Crime  Act  only  when  it  couldn't  pass 
any  other  way,  and  yet  it  is  in  the  bill  that  the  Congress  enacted. 
And  I  think  that  that  is  one  of  the  reasons  why  the  American  peo- 
ple know  that  the  bill  we  passed  was  not  very  good. 

The  bill  that  the  chairman  is  offering,  H.R.  3,  would  improve 
upon  the  existing  crime  bill  in  many  ways,  but  let  me  just  cite  one. 
The  bill  would  require  that  prison  funding  actually  go  for  prison 
funding.  All  during  the  debate  on  the  previous  bill,  the  media  re- 
ported over  and  over  again  that  a  certain  amount  of  money  was 
designated  for  prison  funding.  I  saw  that  over  and  over  again  in 
news  reports.  The  only  problem  is,  that  isn't  what  the  bill  ever 
said.  The  bill  said  that  prison  funding  could  also  be  used  for  alter- 
natives to  prison. 

Now,  I  am  not  against  alternatives  to  prison  in  certain  cases.  I 
come  here  from  a  career  in  local  law  enforcement  and  I  don't  be- 
lieve that  every  person  convicted  of  every  crime  needs  to  serve  time 
in  prison.  But  I  do  believe  now  in  truth-in-sentencing.  I  believe  in 
truth-in-legislating;  if  we  are  going  to  tell  the  American  people  over 
and  over  again  that  a  bill  contains  prison  funding,  then  that  por- 
tion should  go  for  prison  funding  and  no  other  purpose.  That  is 
part  of  what  H.R.  3  does,  and  I  am  proud  in  joining  you  to  support 
it,  Mr.  Chairman. 

Mr.  McCOLLUM.  I  thank  the  gentleman,  and  I  appreciate  the 
brevity  of  his  comments  this  morning. 

Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  I  will  also  be  brief. 

The  point  of  this  legislation,  and  the  point  of  all  crime  legisla- 
tion, ought  to  be  to  reduce  crime  as  much  as  possible  with  the  lim- 
ited resources  we  have.  And  as  we  consider  our  options,  we  ought 
to  recognize  the  fact  that  there  are  significant  numbers  of  studies 
that  show  how  to  effectively  reduce  crime;  drug  rehabilitation. 
Head  Start,  Job  Corps,  many  programs  have  been  shown  not  only 
to  significantly  reduce  crime  but  save  more  money  than  the  pro- 
grams cost. 

We  have  significant  flexibility  in  the  crime  bill  we  passed  last 
year — with  the  Local  Partnership  Act  and  with  the  prison  money, 
which  allows  the  prison  money  to  go  to  programs  that  effectively 
reduce  crime. 

As  we  discuss  reducing  crime  and  the  use  of  incarceration,  I  am 
delighted  to  hear  that  we  are  going  to  have  some  truth-in-legislat- 
ing because  I  think  that  is  absolutely  essential.  We  have  to  con- 
sider the  cost  of  additional  incarceration  compared  to  the  amount 
of  crime  reduction  we  can  expect.  And  we  compare  that  cost  and 
that  effect  to  what  else  you  could  have  done  with  the  money. 

I  look  forward  to  our  testimony  because  our  focus  should  be  on 
how  H.R.  3  will  effectively  reduce  the  crime  rate,  how  much  it  will 
cost  and  what  else  we  could  have  done  with  the  same  amount  of 
money  in  terms  of  reducing  crime. 

Thank  you,  Mr.  Chairman.  And  I  appreciate  the  fact  that  you  are 
holding  the  hearings  and  look  forward  to  the  testimony. 
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[The  prepared  statement  of  Mr.  Scott  follows:] 

Prepared  Statement  of  Hon.  Robert  C.  Scott,  a  Representative  in  Congress 
From  the  State  of  Virginu 

As  a  part  of  my  statement  before  the  Committee,  I  would  like  to  submit  the  fol- 
lowing to  be  entered  into  the  record: 

Studies  on  Primary  Prevention  of  Crime: 

According  to  the  APA  Commission  on  Violence  and  Youth  report,  "there  is  over- 
whelming evidence  that  we  can  intervene  effectively  in  the  lives  of  young  people  to 
reduce  or  prevent  their  involvement  in  violence".  Primary  prevention  programs  (i.e., 
educational,  economic,  social,  and  health  programs  that  target  "at-risk"  youth  before 
criminal  careers  begin),  when  "directed  early  in  life  can  reduce  factors  that  increase 
risk  for  antisocial  behavior  and  cUnical  dysfunction  in  childhood  and  adolescence". 
(see  section  VII,  Report  of  the  APA  Commission  on  Violence  and  Youth,  below). 

According  to  the  Committee  for  Economic  Development  and  the  Eisenhower  Foun- 
dation Report  on  Youth  Investment  and  Community  Reconstruction,  for  every  $1.00 
spent  on  Head  Start  programs,  $4.75  is  saved  in  remedial  education,  welfare,  and 
crime  deterrence  (original  source  of  this  data:  Report  of  the  Select  Committee  on 
Children,  Youth  and  Families,  U.S.  House  of  Representatives,  1985). 

If  crime  and  violence  are  considered  as  public  health  problems  (as  is  the  case  with 
heart  disease,  cancer,  and  AIDS),  the  shift  in  the  policy  approach  would  be  dra- 
matic: rather  than  focusing  our  efforts  on  treating  those  who  already  have  a  disease, 
most  public  health  approaches  emphasize  prevention  of  illness.  Education  and  pre- 
vention programs  would  therefore  not  be  considered  as  "soft  on  crime",  just  as  these 
efforts  are  not  considered  on  "soft  on  disease"  in  the  public  health  arena. 

Job  Corps — ^"one  of  the  most  successful  national  crime  and  drug  prevention  pro- 
grams" (Eisenhower  Foundation) — is  an  intensive  program  that  offers  counseling 
and  hands-on  job  training  for  high-risk  youth.  According  to  Labor  Department  sta- 
tistics, during  the  first  year  aft«r  training.  Job  Corps  participants  were  one-third 
less  likely  to  be  arrested  than  non-participants.  Further,  every  $1.00  spent  on  Job 
Corps  saves  $1.45  in  expenditures  on  crime  and  substance  abuse  treatment,  welfare 
dependency,  and  increased  job  productivity.  About  75%  of  Job  Corps  participants 
move  on  to  a  job  or  full-time  study,  and  these  youth  retain  jobs  longer  and  earn 
about  15%  more  than  non-participants.  These  programs  are  also  cost-effective:  in 
New  York  State,  it  costs  over  $30,000  per  inmate  to  maintain  state  prisons,  while 
Job  Corps  training  costs  about  $13,000  per  person. 

Perry  Preschool  Project  Study — is  one  of  the  longest  continuous  research  projects 
in  the  country  examining  the  effects  of  early  education  on  the  lives  of  economically 
disadvantaged  children. 

This  study  examined  whether  an  intensive  educational  intervention  (simileu*  to 
Head  Start)  would  benefit  children  with  both  low  standardized  measures  of  aca- 
demic ability  and  poor  economic  backgrounds. 

One  experimental  and  one  control  group  were  selected  for  the  study.  The  experi- 
mental group  received  an  intensive  curriculum  that  included  the  child  in  the  plan- 
ning of  programs  and  activities,  and  focused  on  concrete  learning  and  its  expression 
in  language.  Children  and  their  mothers  also  received  weekly  home  visits  to  solidify 
what  the  child  learned  in  school  and  involve  the  parent  in  planning  and  school  ac- 
tivities. 

Within  two  years  following  the  preschool  intervention,  measures  of  cognitive  abil- 
ity of  children  in  the  experimental  group  rose  by  almost  20%,  while  the  scores  for 
children  in  the  control  group  rose  only  6%.  In  addition,  the  children  who  attended 
the  preschool  placed  a  greater  value  on  education  at  age  15,  were  rated  as  more 
highly  motivated  by  elementary  school  teachers,  and  demonstrated  greater  school 
achievement  and  persistence  than  those  who  did  not  attend  the  preschool. 

Long-term  foUowups  indicated  that  the  preschool  children  went  on  to  obtain  high 
school  diplomas  (67%  to  49%)  and  post-secondary  education  (38%  to  21%)  at  higher 
rates  than  the  control  group,  had  fewer  teen  pregnancies  (64  per  100  to  117  per 
100),  were  less  likely  to  be  on  welfare  (18%  to  32%),  and  were  more  likely  to  be  em- 
ployed as  adults  (50%  to  32%). 

Results  of  preschools  education  on  crime  and  delinquent  behavior  indicate  that 
preschool  education  led  to  improved  classroom  conduct  (e.g.,  22%  of  the  preschool 
children  were  rated  by  teachers  as  being  in  the  top  range  of  a  measure  of  classroom 
conduct,  compared  to  4%  of  the  control  group),  and  a  decrease  in  teenaged  delin- 
quent behavior  (i.e.,  drug  use,  aggression  and  criminal  activity).  For  example,  43% 
of  the  preschool  group  were  non-offenders  or  one-time  offenders  through  adoles- 
cence, while  only  25%  of  the  control  group  committed  one  or  no  offenses. 
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Cost-benefit  analyses  of  this  study  were  conducted,  including  follow-up  data  on 
the  frequency  and  kinds  of  crimes  committed  by  study  participants,  data  on  social 
costs  incurred  by  victims,  and  criminal  justice  system  costs.  Preschool  intervention 
was  found  to  reduce  the  probability  of  one  or  more  arrests  by  20  percent.  In  addi- 
tion, preschool  intervention  was  found  to  reduce  the  costs  of  crime  by  almost  $2,000 
Eer  child  (this  figure,  based  on  the  costs  of  adjudication,  prison,  parole,  and/or  pro- 
ation  time,  and  costs  to  victims,  is  expressed  in  1981  dollars).  In  terms  of  edu- 
cational benefits,  benefits  far  outweighed  costs:  The  cost  of  two  years  of  the  pro- 
gram's operation  per  child  (in  1979  dollars)  was  $5,984,  while  the  benefits  (esti- 
mated as  reduced  costs  of  public  education,  increases  in  projected  lifetime  earnings, 
and  the  value  of  released  time  for  the  child's  mother)  were  estimated  to  be  $14,819 
per  child. 

A  summary  of  this  data  indicated  that  intensive  preschool  education  led  to  a 
greater  commitment  to  schooling  and  greater  school  achievement,  which,  in  turn,  re- 
sulted in  lower  delinquency. 

Mr.  McCOLLUM.  Thank  you. 

Mr.  Buyer. 

Mr.  Buyer.  Thank  you,  Mr.  Chairman.  The  purpose  of  my  serv- 
ing on  the  Judiciary  Committee  is,  in  fact,  to  serve  on  this  sub- 
committee on  the  issue  of  crime.  H.R.  3  is  not  a  comprehensive 
crime  bill.  And  I  think  to  the  ranking  minority  member,  he  under- 
stands that. 

With  regard  to  saying  that  we  need  a  proper  balance,  I  agree 
that  we  do  need  a  proper  balance.  He  cites  that  we  need  a  balance 
between  police,  prisons  and  prevention.  I  would  disagree  with  him 
and  say  that  that  dimension  is  wrong.  The  proper  balance  we  need 
is  between  prevention  and  education,  retribution,  restitution,  deter- 
rence and  rehabilitation. 

Part  of  the  problem  we  have  had  in  our  judicial  system  over  the 
last  30  years  is  that  there  has  been  a  growing  emphasis  on  the  pre- 
vention side  and  rehabilitation,  and  the  American  people  are  crying 
out,  what  happened  to  victim's  rights?  What  happened  to  deter- 
rence? That  is  why  we  had  this  ground  swell  across  America  in  re- 
gard to  three  strikes  and  you're  out.  People  are  upset. 

The  message  that  I  get  in  20  rural  counties  of  Indiana — and  I  am 
very  careful  not  to  judge  the  dimension  of  America  through  a  rural 
district;  likewise,  Mr.  Schumer  should  be  careful  not  to  judge  the 
dimension  of  America  through  his  district — ^we  do  need  a  proper 
balance. 

This  is  not  a  comprehensive  crime  bill.  I  wish  he  would,  instead 
of  trying  to  roll  up  the  train  tracks,  participate  in  the  process;  and 
I  am  hopeful  that  he  will  do  that,  and  I  encourage  that  to  happen, 
and  I  encourage  myself  to  work  with  him. 

Mr.  McCOLLUM.  Ms.  Lofgren. 

Ms.  Lofgren.  Thank  you.  I  will  also  be  brief. 

One  of  the  major  reasons  why  I  am  serving  on  the  Judiciary 
Committee  is  to  focus  on  the  issue  of  crime  and  crime  prevention. 
After  14  years  of  serving  in  a  local  government  where — in  Califor- 
nia— where  we  had  the  lowest  crime  rate  in  the  State,  I  have 
learned  a  few  things.  And  one  of  the  things  I  have  learned  is  that 
crime  prevention  is  the  most  cost-effective  measure  that  we  can 
take  to  keep  our  community  safe. 

That  doesn't  mean  that  offenders  should  not  be  held  accountable 
for  their  actions.  I  believe,  and  citizens  believe,  that  offenders 
should  have  consequences  for  misbehavior,  criminal  misbehavior. 
But  we  do  know  that  pouring  billions  of  dollars  into  prisons  and 
ignoring  the  next  generation  of  young  people  who,  without  some 
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additional  help,  will  create  criminal  problems  for  society  in  the  fu- 
ture is  not  smart  or  cost  effective. 

I  had  an  opportunity  to  talk  to  the  police  chief  in  San  Jose,  CA, 
last  Friday,  to  ask  his  views  on  the  bill  before  us;  and  he  told  me, 
and  said  I  could  certainly  quote  him,  that  as  far  as  he  was  con- 
cerned, we  could  take  every  penny  of  the  money  for  police  out  of 
the  bill  if  we  put  all  the  money  into  drug  treatment  and  that  would 
make  the  safest  approach,  our  citizens  would  be  safer. 

We  know  in  California,  from  the  studies  we  have  done,  that  drug 
treatment  is,  in  terms  of  the  long  view,  the  most  effective  way  to 
reduce  crime;  and  I  would  urge  that  we  not  neglect  areas  of  preven- 
tion that,  in  the  end,  will  make  all  of  us  and  our  children  and  the 
Nation's  children  safe. 

Finally,  I  would  like  to  note  that  there  are  a  variety  of  studies, 
one  that  I  am  very  familiar  with,  out  of  Orange  County,  that  really 
are  a  guidepost  for  what  we  need  to  do  identifying  young  people 
who  are  going  to  get  in  trouble  with  a  great  degree  of  certainty  and 
giving  us  guidance  on  how  we  can  prevent  that  from  occurring.  If 
we  don't  take  those  steps  to  give  children  structure,  supervision,  to 
have  them  aspire  to  be  prosperous  and  effective  and  competent 
adults,  then  we  will  have  that  generation  of  5-  to  12-year-old  kids 
who  are  now  living  in  chaotic  situations  be  the  next  generation  of 
monsters  that  will  threaten  my  children  and  the  children  of  the 
Nation. 

So  I  would  argue,  let's  keep  our  eye  on  the  ball,  which  is  our 
young  people,  preventing  them  from  getting  into  trouble,  so  that  20 
years  from  now  we  will  have  a  safer  community. 

Thank  you,  Mr.  Chairman. 

Mr.  McCOLLUM.  Mr.  Coble. 

Mr.  Coble.  Thank  you,  Mr.  Chairman.  It  is  good  to  have  you 
chairing  this  committee.  I  will  be  brief,  and  I  will  put  a  different 
spin  on  it. 

This  House  Judiciary  Committee  has  a  rich  tradition  with  the 
law.  Members  who  have  been  outstanding  practitioners  of  the  law 
have  brought  unique  expertise  to  this  committee  as  a  matter  of  tra- 
dition. There  are  areas  of  expertise,  however,  in  addition  to  the  for- 
mal practice  of  law. 

We  have  one  Member,  perhaps  others,  who  brings  to  this  com- 
mittee his  own  special  brand  of  expertise — Fred  Heineman,  who 
sits  to  my  right,  serving  24  years  as  a  New  York  cop.  I  employ  the 
word  "cop,"  Mr.  Chairman,  complimentarily,  not  disparagingly.  I 
once  asked  Fred  if  the  word  "cop"  is  offensive.  He  replied  proudly, 
yet  humbly,  'That  is  what  I  am;  I  am  a  cop." 

Following  his  24  years  with  the  New  York  Police  Department, 
my  capital  city  in  North  Carolina  tapped  Fred  to  direct  the  Ra- 
leigh, NC,  Police  Department.  He  served  as  Raleigh's  distinguished 
police  chief  for  14  years. 

So,  Mr.  Chairman,  in  addition  to  a  battery  of  fine  lawyers  who 
serve  proudly  on  this  committee  and  this  subcommittee,  we  now 
boast  of  a  fine  cop. 

I  am  pleased  to  welcome  my  fellow  Carolinian,  albeit  a  trans- 
planted Yankee  from  New  York,  to  this  Judiciary  Committee  and 
to  the  Crime  Subcommittee;  and  I  thank  the  chairman. 
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Mr.  McCoLLUM.  Well,  I  thank  you  for  that.  And  I  notice  we  now 
have  two  North  Carolinians.  One  does  have  a  little  expertise  and 
a  little  different  accent,  not  that  the  other  one  does.  Thank  you. 

Ms.  Jackson  Lee. 

Ms.  Jackson  Lee.  Good  morning  Mr.  Chairman,  and  I  thank  you 
for  your  generosity,  particularly  of  yesterday's  meeting  and  the  co- 
operative effort  and  the  spirit  which  you  offered  to  all  of  us  as  we 
moved  toward  a  very  important  agenda. 

Let  me  acknowledge  my  ranking  minority  member's  comments 
and  say  to  you,  having  come  most  recently  from  local  government, 
I  can  affirmatively  say  that  the  American  people  from  my  side  of 
the  aisle,  and  from  west  of  the  Mississippi,  want  us  to  go  forward. 
I  would  hope  that  you  would  allow  us  to  say  that  this  whole  issue 
of  crime  fighting  is  not  one  side  of  the  aisle  versus  another. 

I  come  to  you  as  a  crime  fighter,  someone  who  has  worked  with 
our  local  law  enforcement  and  victim  rights  groups,  and  v/e  have 
been  able  to  be  in  tandem  on  the  idea  of  protecting  our  commu- 
nities. But  since  we  are  talking  about  truth — most  recently,  yester- 
day— I  am  a  truthfiil  crime  fighter;  and  I  think  it  is  important  to 
note  the  Crime  Control  Act  of  1994  focused  on  truth.  It  focused  on 
the  fact  that  we  promoted  neighborhood-oriented  policing,  and 
rural  and  urban  law  enforcement  alike  said,  the  more  we  get  into 
the  neighborhoods,  the  more  we  can  prevent  crime. 

I  had  the  misfortune  maybe  of  organizing  the  first  criminal  jus- 
tice task  force  in  my  community  when  our  collective  voices  were 
raised  up  about  parolees  being  dumped  on  the  city  of  Houston;  and 
I  have  had  some  legislative  experience  in  passing  the  first  gun 
safety  and  responsibility  ordinance,  that  was  a  model  for  other 
Texas  cities,  to  ensure  that  children  did  not  handle  guns,  supported 
by  law  enforcement  and  medical  professionals  alike. 

But  I  do  think  that  we  have  an  obligation  to  the  American  people 
to  go  forward  for  women  are  crying  out,  that  we  must  ensure  that 
there  are  dollars  to  be  able  to  ensure  that  we  diminish  domestic 
violence.  It  is  important,  I  think,  that  we  raise  up  the  issue  of  child 
molestation  and  do  something  about  it  on  the  national  forefront; 
that  will  require  us  to  go  forward  working  with  law  enforcement, 
child  psychologists,  medical  professionals,  local  governments  about 
this  attack  on  our  children. 

And,  oh,  yes,  we  have  made  great  light  of  midnight  basketball. 
My  9-year-old  can  only  play  in  the  daylight  hours.  But  I  would  ven- 
ture to  say  to  you  that  it  is  not  the  midnight  basketball  players, 
it  is  the  Boy  Scouts  who  are  seeking  crime  prevention  dollars.  Most 
recently,  having  chaired  the  urban  scouting  program  in  the  city  of 
Houston,  working  with  some  14,000  inner-city  boys,  that  is  what 
prevention  is  all  about. 

And  so  I  would  be  certainly  saddened  that  we  could  not,  in  a  bi- 
partisan and  truthful  manner,  pursue  crime  fighting.  And  I  would 
think  that  we  would  want  to  ensure,  whether  they  be  rural  or 
whether  they  be  urban,  that  law  enforcement  officers  are  on  the 
streets  being  protected  and  that  we  don't  roll  back  the  clock  on  the 
100,000  officers. 

And  let  the  me  say,  Mr.  Chairman — and  again  appreciating  your 
leadership  and  your  bipartisan  spirit — that  we  work  collectively  to 
not  do  damage  to  the  Constitution  of  the  United  States  of  America. 
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For  I  venture  to  say  that  if  you  would  poll  individual  family  mem- 
bers, urban  or  rural,  they  would  all  adhere  to  the  Constitution  of 
this  great  Nation  and  ask  that  we  protect  it  and  uphold  it. 

Mr.  McCOLLUM.  Thank  you  very  much  for  your  opening  com- 
ments and  the  spirit  in  which  you  made  them,  which  I  think  is 
good  for  our  subcommittee,  that  all  of  us  are  off  on  a  good  foot  in 
that  regard. 

Mr.  Heineman. 

Mr.  Heineman.  Thank  you  all. 

Mr.  Chairman,  we  meet  here  today  to  discuss,  shape  and  reshape 
one  of  the  most  important  issues  facing  this  country,  public  safety. 
Public  safety  is  the  first  duty  of  government.  It  is  why  governments 
were  created  in  the  first  place,  to  provide  safety  from  predators, 
both  foreign  and  domestic.  And  we  have  failed  in  our  domestic  duty 
to  the  people  of  this  country. 

There  is  a  fire  raging  on  our  streets  of  America  today;  that  fire 
is  crime.  Our  main  objective  is  to  put  the  fire  out  first  and  then 
deal  with  crime  prevention. 

No  problem  is  more  real  to  America  than  crime.  The  Justice  De- 
partment study  that  was  released  not  too  long  ago  should  not  sit 
well  with  those  who  are  parents  in  this  room.  It  said  that  five  out 
of  six — five  out  of  six — of  today's  12-year-olds,  your  children  and 
mine,  will  be  victims  of  a  successful,  or  at  least  attempted,  violent 
crime  in  their  lifetime.  Currently,  fully  60  percent  of  adult  Ameri- 
cans have  been  the  victims  of  at  least  one  crime. 

As  the  only  chief  of  police  in  this  distinguished  body,  I  fervently 
hope  and  believe  I  bring  a  fresh  perspective.  First  and  foremost, 
cops  are  doing  their  jobs.  In  fact,  they  have  never  been  doing  their 
jobs  better  than  they  are  today.  They  know  who  the  criminals  are. 
They  should;  they  keep  catching  the  same  ones  time  after  time. 

Seven  percent  of  criminals  commit  two-thirds  of  all  violent  crime. 
It  is  the  criminal  justice  system  that  is  failing.  We  need  to  keep 
those  convicted  criminals  in  jail. 

Right  now,  crime  pays  and  we  are  doing  the  paying.  The  revolv- 
ing door  on  our  prison  system  must  be  stopped.  We  need  to  play 
hard  ball  with  the  criminal  element.  Right  now,  we  are  not. 

Cops  are  arresting  the  same  people  over  and  over.  Prosecutors 
and  judges  are  frustrated  by  trying  the  same  people  again  and 
again.  We  don't  need  more  cops  on  the  street  as  much  as  we  need 
less  criminals  on  the  street.  We  need  more  prisons  and  a  sentenc- 
ing system  that  keeps  the  violent  offenders  in  jail. 

During  the  1960's,  leniency  and  belief  in  rehabilitation  caused 
rates  of  incarceration  to  drop  by  17  percent  and  the  violent  crime 
rate  more  than  doubled.  Folks,  rehabilitation  is  now  and  has  al- 
ways been  a  dismal  failure. 

Second,  we  must  prepare  for  crime  prevention  in  the  future — real 
crime  prevention,  not  an  aspirin  or  a  handful  of  band-aids,  cer- 
tainly not  feel-good  programs.  We  must  develop  a  comprehensive 
long-term  approach  and  this  approach  must  deal  with  future  gen- 
erations from  birth  through  teenage  life. 

There  was  a  time  when  the  most  daring  thing  that  happened  in 
school  was  playing  hooky.  You  remember  that,  and  so  do  I.  Now 
kids  carry  guns  and  sell  drugs  in  school.  That  is  commonplace 
today.  To  the  schoolyard  of  the  1940's  and  1950's,  breaking  a  win- 
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dow  was  a  shameful  childish  prank.  Smoking  crack  now  takes  its 
place  in  many  of  those  same  schoolyards. 

Our  comprehensive  approach  to  prevention  must  deal  with  real 
welfare  and  educational  reform.  We  may  not  be  able  to  shape  our 
past  failures,  but  we  can  certainly  accept  the  challenge  of  the  fu- 
ture. 

I  have  heard  the  cries  and  seen  the  blood  too  often  to  take  my 
task  lightly.  If  we  here  in  this  room  today  don't  take  action  and  our 
colleagues  on  the  floor  don't  take  action,  who  will?  The  ball  is  in 
our  court.  America  desperately  needs  a  real  crime  bill.  They  need 
this  crime  bill,  not  more  political  rhetoric. 

Thank  you,  Mr.  Chairman. 

Mr.  McCoLLUM.  Thank  you  very  much,  Mr.  Heineman. 

[The  prepared  statement  of  Mr.  Heineman  follows:] 

Prepared  Statement  of  Hon.  Fred  Heineman,  a  Representative  in  Congress 
From  the  State  of  North  Carolina 

Thank  you,  Mr.  Chairman. 

I  find  it  an  honor  and  a  privilege  to  participate  as  a  Congressman  in  this  crime 
debate.  This  has  to  be  the  apex  of  my  pubHc  service  career.  I  spent  over  23  years 
in  law  enforcement  in  New  York  City  and  15  years  as  police  chief  in  Raleigh,  North 
Carolina.  Thus,  I  have  been  a  law  enforcement  officer  for  38  years.  Now  I  find  my- 
self in  the  unique  position  of  debating  and  enacting  substantive  changes  in  our 
criminal  law. 

To  be  elected  to  this  body  brings  a  profound  responsibility:  we  charter  the  course 
of  the  future — not  only  in  this  country,  but  across  the  globe. 

We  meet  here  today  to  discuss,  shape  and  reshape  one  of  the  most  important  is- 
sues facing  this  country — Public  Safety.  Public  Safety  is  the  first  duty  of  govern- 
ment. It  is  why  governments  were  created  in  the  first  place — to  provide  safety  from 
predators  both  foreign  and  domestic.  And  we  have  failed  in  the  domestic  duty  to  the 
people  of  this  country. 

We  were  elected  not  to  pontificate  and  deliver  more  speeches,  but  to  practically 
solve  problems  that  face  real  Americans  every  day.  There  is  a  fire  raging  on  our 
streets  today.  That  fire  is  crime.  No  problem  is  more  real  to  Americans  than  crime. 
A  Justice  Department  study  that  was  released  not  too  long  ago  should  not  sit  well 
with  those  that  are  parents  in  this  room.  It  said  that  five  out  of  six — five  out  of 
six — of  toda/s  twelve  year  olds — your  children  and  mine — ^will  be  the  victims  of  a 
successfial,  or  at  least  attempted,  violent  crme  in  their  lifetimes.  Currently,  fuUy  60 
percent  of  adult  Americans  have  been  the  victims  of  at  least  one  crime. 

As  the  only  Chief  of  Poice  in  this  distinguished  body,  I  fervently  hope  and  believe 
I  bring  a  fresh  perspective. 

First  and  foremost,cops  are  doing  their  jobs.  In  fact,  they  have  never  been  doing 
their  jobs  better.  We  know  who  the  criminals  are — we  keep  catching  them.  Seven 
percent  of  criminals  commit  two  thirds  of  all  violent  crime.  It  is  the  criminal  justice 
system  that  is  failing.  We  need  to  keep  those  convicted  criminals  in  jail.  Right  now, 
"crime  pays" — and  we're  doing  the  paying.  The  revolving  door  on  our  prison  system 
must  be  stopped. 

We  need  to  play  hardball  with  the  criminal  element.  Right  now,  we  are  not.  Cops 
are  arresting  the  same  people  over  and  over.  Prosecutors  and  judges  are  frustrated 
by  trying  the  same  people  again  and  again.  We  don't  need  more  cops  on  the  street 
as  much  as  we  need  less  criminals  on  the  street.  We  need  more  prisons  and  a  sen- 
tencing system  that  keeps  the  violent  offenders  in  jail.  During  the  1960's  leniency 
and  belief  in  rehabilitation  caused  rates  of  incarceration  to  drop  by  17  percent — and 
the  violent  crime  rate  more  than  doubled.  Rehabilitation  has  always  been  a  dismal 
failure. 

Second,  we  must  prepare  for  crime  prevention  for  the  future.  Real  crime  preven- 
tion. Not  an  aspirin  or  a  hand  full  of  bandaids — certainly  not  feel  good  programs. 
We  must  initiate  a  comprehensive,  long-term  approach.  This  approach  must  deal 
with  future  generations  from  birth,  through  pre-school  and  throughout  teenage  life. 

There  was  a  time  when  the  most  daring  thing  that  happened  in  school  was  play- 
ing hooky.  Now,  kids  canying  guns  and  selling  drugs  in  school  is  commonplace.  To 
the  schoolyard  of  the  40's  and  50's,  breaking  a  window  was  a  shameful  childish 
prank.  Smoking  crack  now  takes  its  place  in  many  of  those  same  schoolyards. 
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Our  comprehensive  approach  to  prevention  must  deal  with  real  welfare  and  edu- 
cational reform.  We  may  not  be  able  to  reshape  our  past  failures,  but  we  can  cer- 
tainly accept  the  challenge  of  the  future.  I  have  heard  the  cries  and  seen  the  blood 
too  often  to  take  my  task  lightly.  If  we  here  in  this  room  today  don't  take  action, 
and  our  colleagues  on  the  floor  don't  take  action,  who  will?  The  ball  is  in  our  court. 

America  desperately  needs  a  real  crime  bill.  They  need  this  crime  bill.  Not  more 
political  rhetoric.  It  has  been  said  that  a  politician  is  someone  who  can  borrow  $20, 
pay  you  back  $10  and  declare  you're  even  because  you  both  lost  $10.  Americans 
have  gotten  the  short  end  of  the  stick  and  the  clock  is  ticking.  Somewhere  out  there 
right  now,  cops  are  putting  their  lives  on  the  line,  and  citizens  are  dying.  Time  is 
running  out. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  be  heard  today  and  look  forward 
to  working  with  you  and  all  my  colleagues  on  this  subcommittee  to  insure  that  Pub- 
lic Safety  is  no  longer  neglected. 

Mr.  McCOLLUM.  Mr.  Bryant. 

Mr.  Bryant  of  Tennessee.  Thank  you,  Mr.  Chairman. 

Crime  continues  to  be  at  a  crisis  stage  in  America.  Law  abiding 
citizens  throughout  this  country  are  forced  to  alter  their  daily  life- 
style, the  choices  and  decisions  they  have  to  make,  all  out  of  fear 
for  crime. 

For  much  too  long  now,  the  balance  between  law  and  order, 
criminals'  rights,  and  victims'  rights  has  been  out  of  skew.  It  has 
been  in  favor  of  the  criminals  much  too  long.  I  think  this  bill  does 
much  to  remedy  that  problem.  I  think  the  Federal  Government 
does  have  an  effective  role  in  this,  in  protecting  its  citizens. 

I  know  that  the  people  in  my  district  thought  it  was  appropriate 
that  I  come  up  here  and  revisit  this  1994  crime  bill.  They  want  pro- 
tection. They  want  our  law  enforcement  officers  helped  out.  They 
want  to  restore  the  deterrent  effect  in  crime  and  its  punishment. 
And  for  that  reason,  I  bring  this  message,  and  I  am  proud  to  do 
that.  I  certainly  have  received  that  message,  and  I  am  pleased  to 
advance  this  bill. 

Mr.  McCoLLUM.  Thank  you  very  much,  Mr.  Bryant. 

I  know  that  Mr.  Watt  is  here  today,  not  a  member  of  the  sub- 
committee, and  he  is  certainly  welcome,  as  a  member  of  the  full 
committee,  to  ask  questions.  But  I  am  not  ignoring  him;  I  am  skip- 
ping him  for  the  opening  statement  for  that  reason,  so  that  every- 
body understands  that. 

Mr.  Chabot. 

Mr.  Chabot.  Thank  you,  Mr.  Chairman.  I  am  very,  very  glad 
that  we  are  going  to  revisit  the  bureaucratic  and  budgetary  mon- 
strosity that  became  law  last  year  under  the  mantle  of  crime  legis- 
lation. 

Last  year's  bill  was  a  bill  that  promised  far  more  than  it  ulti- 
mately delivered — a  bill  that  got  the  Federal  Government  involved 
in  deciding  how  many  players  and  what  type  there  ought  to  be  on 
a  midnight  basketball  team,  but  that  did  nothing  to  limit  how 
many  frivolous  appeals  can  be  filed  to  thwart  State  capital  punish- 
ment laws;  a  bill  that  plays  bait-and-switch  with  our  cities,  but 
wouldn't  provide  for  the  admission  in  court  of  certain  useful  evi- 
dence gathered  by  police  officers  in  good  faith.  It  was  a  crime  bill 
that  my  hometown  newspapers  went  as  far  as  to  call  a  crime  in  it- 
self. And  now  that  very  flawed  bill  is  a  law  that  ought  to  undergo 
some  serious  adjustment. 

These  hearings  that  you  have  organized  on  H.R.  3,  Mr.  Chair- 
man, give  us  the  opportunity  to  start  moving  in  the  right  direction. 
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I  am  going  to  be  particularly  interested  in  what  our  witnesses,  in- 
cluding the  distinguished  attorney  general  of  California,  Mr.  Lun- 
gren,  have  to  say  about  our  current  system  of  seemingly  unending 
Federal  court  review  of  State  criminal  convictions. 

After  a  vicious  criminal  is  convicted  after  a  fair  and  impartial 
trial,  and  if  he  appeals  that  conviction  and  loses  and  appeals  again 
and  loses  again,  he  is  then  free  under  current  law  to  tie  up  the 
Federal  courts  for  another  5,  10,  or  even  15  years  while  his  victims 
and  the  taxpayers  continue  to  suffer.  We  are  paying  for  convicted 
criminals  to  tie  up  the  courts  for  decades  making  a  mockery  of  the 
capital  punishment  statutes  that  our  citizens  demand. 

I  would  like  to  close  my  remarks,  Mr.  Chairman,  by  observing 
that  measures  such  as  last  year's  crime  bill  rightly  have  made  the 
public  extremely  skeptical  of  the  motivations  of  our  Federal  Gov- 
ernment. The  much-ballyhooed  provisions  supplied,  providing  for 
thousands  of  new  police  officers,  for  example,  were  found  on  closer 
inspection  to  carry  a  huge  cost  even  beyond  the  tax  dollars  required 
to  provide  the  original  grants.  An  award  to  my  city  of  Cincinnati, 
for  example,  an  award  very  coincidentally  made  right  before  an  im- 
portant congressional  election,  now  seems  to  many  members  of  the 
Cincinnati  City  Council  to  burden  the  city  more  than  it  helps.  Once 
again,  the  phrase,  "I  am  from  the  Federal  Government.  I  am  here 
to  help,"  has  caused  people  in  my  district  to  wisely  check  their  wal- 
lets. 

Thank  you,  Mr.  Chairman,  for  arranging  these  valuable  hear- 
ings. And  I  hope  and  believe  that  this  year  we  can  make  some  real 
progress  and  adopt  common-sense  legislation  that  actually  does 
what  it  advertises. 

Thank  you. 

Mr.  McCoLLUM.  Thank  you. 

Mr.  Barr. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  as  a  former  Federal  prosecutor,  I,  of  course,  pay 
very  close  attention  to  any  proposed  legislation  involving  our  crimi- 
nal justice  system;  and  I  paid  close  attention  to  the  debate  which 
raged  over  the  crime  bill  last  year.  As  a  candidate  for  this  office, 
I  also  last  year  paid  close  attention  to  the  debate  that  raged  over 
last  year's  crime  bill,  and  I  heard  a  message  loud  and  clear.  And 
I  heard  that  message  and  understand  that  message,  that  our  police 
officers  do  not  want  the  pervasive  paternalism  and  bureaucracy 
that  has  already  begun  to  accompany  last  year's  crime  bill. 

But,  Mr.  Chairman,  in  an  effort  to  make  sure  that  I  have  not 
misread  the  public  mood  in  the  Seventh  District  of  Georgia,  I  trav- 
eled to  the  district  last  Friday  and  met  with  law  enforcement  offi- 
cials from  all  across  the  district.  State  officials,  and  heard  that 
same  message.  They  want  H.R.  3.  They  want  the  decisions  to  be 
made  by  local  law  enforcement,  not  by  bureaucrats  in  Washington. 
They  want  habeas  corpus  reform.  They  want  exclusionary  rule  re- 
form. They  don't  want  midnight  basketball  and  self-esteem  classes. 
And  they  gave  me  the  message  that  this  is  the  bill  that  will  help 
them.  It  will  not  solve  all  the  problems. 

I  noted  in  the  Associate  Attorney  Greneral's  statement  that  he 
submitted  he  speaks  of  cynicism.  There  is  a  great  deal  of  C5micism 
out  there  in  this  country  about  our  Government's  failure  to  meet 
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its  No.  1  responsibility  to  its  citizens  and  that  is  to  protect  lives 
and  property,  but  I  dare  say  it  is  cynicism  not  borne  of  what  we 
are  trying  to  do  and  will  do  in  H.R.  3,  but  cynicism  borne  of  dec- 
ades of  paternalistic  decisionmaking  by  Washington  and  massive 
bureaucracies  that  take  away  the  decisionmaking  from  law  enforce- 
ment officers.  And  I  dare  say  that  the  debate  and  the  hearings  that 
we  will  have  over  this  bill  will  make  that  very  clear,  and  that  the 
public  will  understand  that  what  we  are  trying  to  do  is  improve  our 
criminal  justice  system,. 

Mr.  Chairman,  I  am  honored  to  be  a  part  of  that  process. 

Mr.  McCOLLUM.  Thank  you  very  much,  Mr.  Barr.  I  notice  that 
we  have  been  joined  by  our  ranking  minority  member  of  the  full 
committee,  Mr.  Conyers,  who  is  an  ex-officio  member  of  this  sub- 
committee. I  welcome  him  to  make  any  opening  remarks. 

John,  just  as  you  would  want  to  do,  we  want  to  keep  these  as 
brief  as  possible  for  the  nonsubcommittee  members,  and  I  am  not 
giving  that  privilege  to  others  who  are  not  in  your  ranking  position 
on  the  committee,  in  order  to  be  brief. 

Mr.  Conyers.  Thank  you,  Mr.  Chairman.  And  I  appreciate  that 
very  much.  I  will  be  brief. 

I  am  going  to  continue  to  do  everjd^hing  I  can  as  the  most  senior 
member  on  the  House  Judiciary  Committee  to  protect  the  badly 
needed  money  in  the  new  crime  bill  that  was  just  passed.  With  all 
due  respect  to  the  proposal  that  is  on  the  table,  to  build  more  pris- 
ons but  reduce  prevention  funding  is  a  surefire  way  to  destabilize 
this  landmark  legislation. 

The  new  majority  clearly  wants  to  cut  prevention  funds  from  the 
crime  bill,  which  by  the  way  was  a  new  idea.  We  had  never  taken 
a  prevention  initiative  before  in  a  crime  bill,  and  that  includes  the 
Local  Partnership  Act,  which  I  authored. 

And  so  I  urge  you  to  consider  not  the  politics  of  the  matter  in- 
volved before  us — and  there  are  always  politics  in  legislative  activi- 
ties— ^but  if  you  are  going  to  fight  crime,  you  cannot  reduce  the 
crime  prevention  budget. 

I  close  with  this  recollection:  Last  semester,  a  coalition  of  Demo- 
crats and  Republicans  fought  to  prevent  the  Local  Partnership  Act 
and  other  prevention  programs  from  being  cut.  And  they  survived 
by  a  2-to-l  vote.  I  am  hoping  that  that  same  kind  of  serious  ap- 
proach to  reducing  this  major  threat  in  our  society  continues  into 
this  new  Congress,  and  I  thank  you  very  much. 

Mr.  McCOLLUM.  You  are  quite  welcome.  Thank  you. 

As  we  call  our  first  witness  today  for  our  first  panel,  I  would  like 
to  set  a  few  ground  rules  for  what  we  are  going  to  be  doing  under 
the  5-minute  rule.  It  is  a  tradition  of  the  Judiciary  Committee  and 
the  full  committee  that  when  the  witnesses  are  being  questioned  by 
the  members  of  the  panel,  that  each  us  takes  only  5  minutes. 

I  have  a  timer  here  for  those  of  you  who  are  new,  or  freshmen, 
to  the  Congress  and  there  will  be  a  green  light  and  red  light  sys- 
tem. Your  time  will  be  up  when  the  red  light  comes  on.  And  we 
need  to  abide  by  that  as  strictly  as  possible  simply  because  of  the 
number  of  witnesses  that  we  have  today. 

I  do  not  anticipate  a  second  round  of  questions.  When  we  get  to 
smaller  panels  and  smaller  hearings  in  the  future,  we  may  well  go 
to  that  route.  If  there  comes  a  point  during  the  course  of  any  of 
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these  panels  that  members  of  the  subcommittee  are  concerned  that 
some  question  hasn't  been  asked,  if  you  could  submit  a  note  or 
something  to  myself  or  Mr.  Schumer,  we  will  try  to  act  as  cleanup 
up  here  as  best  as  possible;  but  we  need  to  move  the  hearing  along 
both  for  ourselves  and  particularly  our  witnesses  who  are  here 
today. 

Today,  I  welcome  our  first  witness,  this  witness,  John  Schmidt, 
the  Associate  Attorney  General  of  the  United  States.  We  welcome 
you  this  morning. 

Mr.  Schmidt  has  served  as  Associate  Attorney  General  since  July 
1994.  Prior  to  his  nomination,  Mr.  Schmidt  served  since  April  1993 
as  Ambassador  and  chief  U.S.  negotiator  for  the  Uruguay  round  of 
the  GATT  world  trade  talks. 

At  the  time  of  his  appointment,  Mr.  Schmidt  was  a  senior  part- 
ner in  the  Chicago  law  firm  of  Skadden,  Arps,  Slate,  Meagher  & 
Flom,  which  he  cofounded  in  1984.  He  has  been  a  leader  in  a  wide 
range  of  activities  in  Chicago.  We  welcome  you  to  the  hearing 
today,  and  we  thank  you  and  look  forward  to  your  testimony. 

STATEMENT  OF  JOHN  R.  SCHMIDT,  ASSOCIATE  ATTORNEY 
GENERAL,  DEPARTMENT  OF  JUSTICE 

Mr.  Schmidt.  Thank  you,  Mr.  Chairman  and  other  members  of 
the  committee.  I  am 

Mr.  McCOLLUM.  We  need — the  mike  needs  to  be  turned  on. 

Mr.  Schmidt.  Thank  you,  Mr.  Chairman  and  other  members  of 
the  committee.  I  am  very  pleased  to  be  here  and  to  have  the  oppor- 
tunity to  present  the  views  of  the  Department  of  Justice  on  H.R. 
3,  the  Taking  Back  Our  Streets  Act,  as  you  begin  your  consider- 
ation of  this  proposed  law. 

I  would  like  to  try  in  this  testimony  to  bring  to  bear,  and  to  give 
you,  I  hope,  the  benefits  of  some  perspectives  which  are  derived 
heavily  from  having  spent  a  large  part  of  my  time  in  the  last 
month  on  the  implementation  of  the  1994  crime  law,  which  passed 
at  the  end  of  last  summer  and  was  signed  into  law  in  September. 

At  that  time,  the  Attorney  General  asked  me  to  assume  the  over- 
all responsibility  in  the  Justice  Department  for  the  implementation 
of  that  law.  As  a  result  of  that,  I  have  spent  a  lot  of  time  talking 
with  a  lot  of  people  out  and  around  this  country,  people  who  are 
involved  in  that  implementation  or  who  will  be  affected  by  it.  That 
includes  law  enforcement  professionals,  police  chiefs  in  big  cities 
and  small  towns,  and  sheriffs  in  urban  and  rural  areas  and  pros- 
ecutors and  county  and  State  and  city  officials  and  people  who  run 
programs  to  provide  assistance  for  victims  of  domestic  abuse. 

I  have  tried  very  hard,  as  we  have  moved  into  this  implementa- 
tion of  the  1994  law,  to  maintain  a  local  perspective,  to  look  at  this 
law — to  look  at  these  programs  from  the  standpoint  of,  what  are 
these  really  going  to  mean  to  local  communities? 

I  come  to  this  job  from  a  background  primarily  in  local  govern- 
ment, having  served  among  other  things,  as  chief  of  staff  to  the 
mayor  of  Chicago,  so  I  naturally  see  things  from  that  local  perspec- 
tive. I  also  think  that  this  is  simply  the  right  way  to  look  at  this 
issue  because  it  is  in  local  communities  around  this  country  that 
the  battle  against  violent  crime  is  being  fought.  I  absolutely  believe 
that  is  a  battle  that  can  be  won,  and  I  am  encouraged  as  I  go 
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around  the  country  that  there  are  lots  of  people  that  share  that 
view.  I  also  find  that  the  people  believe  that  that  1994  law  provides 
them  with  real  and  important  new  tools  and  weapons  and  can 
make  a  real  contribution  to  winning  that  battle. 

So  as  we  move  forward,  it  seems  to  me  that  that  sense  of  accom- 
plishment— or  maybe  to  be  more  candid  about  it,  the  beginning  of 
that,  real  accomplishment,  is  absolutely  vital.  We  must  sustain  and 
maintain  our  efforts  and  do  ever5^hing  possible  to  further  imple- 
ment the  Crime  Act  and  do  nothing  to  undermine  it. 

I  think,  as  all  of  you  know,  the  1994  law  passed  after  a  very  long 
struggle,  and  a  lot  of  members  of  this  committee  participated  ac- 
tively in  that  struggle.  It  passed  with  bipartisan  support.  It  passed 
with  broad  support  from  a  really  diverse  cross-section  of  the  Amer- 
ican people.  That  support  cut  across  a  lot  of  traditional  ideological 
and  other  lines.  It  included  the  support  of  virtually  every  major  law 
enforcement  organization  in  the  country. 

I  think  the  reason  that  the  Crime  Act  had  that  diverse  support 
and  was  able  to  cut  across  and  cut  through  a  lot  of  traditional  divi- 
sions and  ideological  lines  is  because  it  did  represent  a  comprehen- 
sive and  balanced  approach  to  crime  fighting  in  this  country.  It  in- 
cluded substantial  funding  to  expand  and  strengthen  police  forces; 
it  included  substantial  funding  to  build  new  prisons;  it  also  in- 
cluded funding  for  smart  and  effective  crime  prevention  programs 
of  a  kind  that  law  enforcement  officials  around  this  country  had 
been  supporting  and  advocating  for  many  years. 

In  particular,  the  1994  act  will  put  an  additional  100,000  police 
officers,  almost  a  20-percent  increase,  into  cities  and  towns  and 
counties  around  this  country.  It  made  three-strikes-you-are-out  the 
law  of  the  land,  and  it  established  an  effective  Federal  death  pen- 
alty. It  provided  almost  $8  billion  to  build  new  prisons  around  this 
country  and  another  $1.8  billion  to  assist  in  meeting  the  costs  of 
incarcerating  criminal  aliens.  It  included  over  $6  billion  in  effective 
crime  prevention  programs,  including  a  comprehensive  program  to 
deal  with  the  problem  of  violence  against  women,  a  program  to 
allow  communities  around  the  country  to  replicate  the  successful 
model  in  the  area  of  drug  courts  that  allows  mandatory  treatment 
of  nonviolent  drug  offenders,  and  includes  another  series  of  pro- 
grams that  allow  local  communities  to  decide  how  to  spend  money 
on  a  range  of  specified,  effective  crime  prevention  programs. 

By  banning  the  manufacture  and  sale  of  assault  weapons,  the  act 
also  moves  to  help  rid  our  streets  of  those  dangerous  weapons.  And 
finally,  the  funding  the  Crime  Act  provides — unlike  a  lot  of  crime 
bills  of  the  past — is  not  an  empty  promise.  It  was  backed  up  by  the 
creation  of  the  Crime  Control  Trust  Fund,  where  Congress  said 
they  were  going  to  set  aside  the  proceeds  of  a  270,000  reduction  in 
the  Federal  work  force  and  commit  that  funding  to  this  crime-fight- 
ing effort. 

As  I  have  gone  around  this  country  I  think  people  have  taken  the 
creation  of  that  trust  fund  the  way  I  believe  it  was  intended,  and 
that  is  as  a  commitment  by  the  National  Government  to  not  a  one- 
shot  or  1-year  effort,  but  to  a  sustained,  nonpartisan,  continuing  ef- 
fort to  solve  the  American  problem  of  crime. 

There  is  still  a  lot  to  be  done,  but  fundamentally,  I  think  the 
message  we  want  to  convey  is  that  we  should  do  what  needs  to  be 
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done  in  a  way  that  does  not  undermine  what  we  have  already  ac- 
complished and  which  will  allow  us  to  continue  to  do  the  things  we 
are  already  doing  and  are  beginning  to  show  progress. 

We  have  tried  in  the  Justice  Department  to  move  forward  as 
quickly  as  we  responsibly  could  in  the  implementation  of  these  pro- 
grams. We  have  followed  a  couple  of  basic  principles.  One  is  to  try 
to  make  the  process  as  simple,  as  nonbureaucratic,  as  free  of  red- 
tape  as  we  possibly  can.  And  I  think  we  have  achieved  some  suc- 
cess in  those  efforts. 

We  have,  in  one  case,  for  example,  achieved  the  almost  miracu- 
lous result  of  a  Federal  program  that  has  a  one-page  application 
form.  We  have  not  always  been  able  to  achieve  that,  but  we  have 
always  tried.  And  we  have  tried  to  make  these  programs  accessible, 
with  a  response  center  which  answers  literally  tens  of  thousands 
of  calls  from  people  who  want  to  know  exactly  what  is  available 
and  when  it  will  be  available.  We  offer  application  forms  by  fax  on 
demand.  We  have  had  dozens  of  Justice  Department  officials  go  out 
around  the  country  to  talk  about  these  programs.  We  are  trying, 
I  would  say,  to  set  a  new  standard  in  user  friendliness,  in  making 
this  is  a  program  which  gets  resources  down  to  the  local  level  as 
quickly  as  we  can,  consistent  with  the  statutory  purposes. 

Another  basic  principle  we  have  followed  is  that  these  programs 
should  be  administered  on  a  nonpolitical,  nonpartisan  basis.  That 
is  not  something  that  we  started  in  December.  The  Attorney  (Gen- 
eral has  stated  over  and  over  again,  publicly  and  privately,  from 
the  time  this  bill  was  passed  that  this  is  a  nonpolitical  and  non- 
partisan effort.  As  far  as  we  are  concerned,  there  are  no  Democrats 
or  Republicans  as  we  go  forward  and  administer  these  programs. 

The  single  program  that  has  probably  aroused  the  most  enthu- 
siasm, and  I  think  has  had  the  most  response  so  far  as  we  have 
moved  forward  in  the  implementation  of  the  1994  bill,  is  the  com- 
munity policing  program.  That  is  the  program  to  put  100,000  new 
police  officers  into  communities  around  this  country.  The  new 
COPS  Office  that  was  set  up  has  already  been  able  to  go  forward 
and  authorize  awards  to  over  1,000  communities  to  put  almost 
10,000  new  police  officers  into  communities  all  across  this  country. 
That  was  done  in  part  with  an  initial  grant-making  that  was  done 
on  an  extension  of  last  year's  police  hiring  program  that  was  au- 
thorized in  the  bill.  It  includes  the  COPS-AHEAD  Program  which 
was  set  up  for  communities  of  50,000  or  over,  where,  in  December, 
we  authorized  almost  5,000  officers  to  be  hired  under  that  program. 

We  are  now  going  forward  with  something  called  the  COPS- 
FAST  Program,  which  is  an  acronym  for  Funding  Accelerated  for 
Smaller  Towns.  One  of  the  things  I  learned  is  that  you  are  not  al- 
lowed to  have  a  Federal  program  unless  you  have  an  acronym,  so 
we  have  had  our  share  of  acronyms, 

COPS-FAST  is  a  Program  which  is  designed  to  provide  funding 
for  communities  of  50,000  or  less.  The  deadline  for  applications  was 
December  31.  We  have  applications  in  hand  from  over  7,500  juris- 
dictions of  50,000  or  less,  which  represents  over  half  of  all  of  the 
eligible  communities  in  this  country. 

In  late  December,  President  Clinton  appointed  Joe  Brann,  a  po- 
lice chief  from  Hayward,  CA,  to  be  the  Director  of  the  new  COPS 
Office.  He  is  developing  the  additional  aspects  of  that  program  and 
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also  developing  the  programs  for  training  and  technical  assistance 
for  communities  which  want  that  and  need  that  in  developing  the 
community  policing  programs  that  are  called  for  under  this  pro- 
gram. Because  I  think — one  of  the  things  that  seems  to  me  to  most 
excite  people  around  the  country  about  this  program  is  that  it  is 
not  just  100,000  new  police  officers;  it  is  100,000  new  police  officers 
to  be  engaged  out  in  the  community  under  community  policing  pro- 
grams. That  is  not  an  idea  that  emerges  from  the  Clinton  adminis- 
tration. It  is  not  an  idea  that  emerges  from  Washington  at  all.  It 
is  an  idea  that  has  emerged,  I  think,  in  the  law  enforcement  com- 
munity and  represents  a  very  strong  professional  consensus  at  this 
point  that  the  way  to  fight  crime  in  communities  is  not  to  just  have 
additional  police,  although  that  is  a  critical  part  of  it,  but  to  also 
get  those  police  engaged  in  the  communities  in  any  one  of  a  wide 
variety  of  ways. 

The  COPS  Program  is  not  the  only  program  that  has  moved  for- 
ward, although  it  is  the  one  that  Congress  provided  the  most  fund- 
ing for  in  this  initial  fiscal  year.  In  the  case  of  the  program  to  pro- 
vide assistance  in  the  cost  of  incarcerating  criminal  aliens,  we 
moved  forward  to  implement  that  program  and  made  initial  grants 
to  the  States  that  have  the  greatest  need  for  it  and  all  the  States 
are  in  the  process  of  being  able  to  apply  for  that  program  at  the 
end  of  this  year  on  the  basis  of  a  formula. 

We  have  moved  forward  with  the  program  to  provide  assistance 
to  the  States  in  improving  their  criminal  history  records,  which  is 
something  that  is  not  particularly  a  glamorous  program.  It  is  kind 
of  a  back  office  sort  of  thing  but  a  critical  part  of  the  criminal  jus- 
tice system  for  States  to  have  accurate,  comprehensive  criminal 
history  records  that  they  can  use  in  making  sentencing  decisions 
and  deciding  whether  to  apply  laws  that  restrict  access  to  certain 
kinds  of  jobs.  That  process  is  under  way  and  all  of  the  States  are 
applying  for  those  grants  and  that  money  will  start  to  be  paid  out 
as  soon  as  this  February. 

We  have  moved  forward  on  the  Violence  Against  Women  Pro- 
gram, which  is  a  program  to  set  up  in  each  State  a  comprehensive 
plan  to  provide  funding  for  police,  for  prosecutors,  for  programs  to 
provide  assistance  for  victims  of  domestic  violence,  assistance  to 
people  who  are  operating  battered  women's  shelters.  We  have  put 
out  temporary  regulations  and  there  will  be  permanent  regulations 
shortly,  and  each  State  under  that  program  will  get  an  initial 
award  to  set  in  motion  that  process  to  have  a  comprehensive  plan 
so  that  the  more  substantial  funding  that  is  available,  starting  in 
October,  can  be  used  effectively. 

We  are  also  setting  in  motion  the  program  for  assistance  for  drug 
courts  around  the  country,  which  is  an  effort  to  build  upon  a  model 
which  has  been  proved  and  demonstrated  to  have  been  effective  in 
a  number  of  cities.  It  is  a  program  for  mandatory  drug  treatment 
for  nonviolent  drug  offenders.  It  is  not  a  soft  on  crime  program  at 
all.  It  calls  for  escalating  penalties  for  anybody  who  fails  to  carry 
out  the  terms  of  the  treatment.  And  it  is  something  that  has  been 
shown  to  work,  and  there  is  enormous  interest  around  the  country 
in  other  communities,  building  on  that  model  and  developing  those 
types  of  operations. 
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We  have  also  moved  forward  with  the  correctional  program.  As 
you  know,  most  of  the  real  funding  is  not  available  until  the  next 
fiscal  year,  but  we  have  put  out  regulations  to  allow  the  States  to 
comment  on  some  of  the  key  issues  that  are  involved  in  defining 
compliance  with  truth-in-sentencing  laws,  and  we  are  gearing  our- 
selves to  try  to  get  that  program  in  place  so  that  the  real  funding 
for  the  building  of  new  prisons  can  go  forward,  starting  in  October. 

I  find  that  everywhere  I  go  and  talk  about  these  programs,  what 
people  want  to  know  is,  what  is  concrete?  What  is  real?  What  is 
actually  going  to  happen?  People  really  have  no  interest  in  the 
rhetoric  at  this  point.  I  have  learned  to  cut  short  that  part  of  any 
description  of  this  program. 

Nothing,  it  seems  to  me,  would  be  more  inconsistent  with  what 
I  have  sensed  and  seen  from  people  around  the  country  and  their 
reaction  to  the  1994  bill  than  a  reversion  or  what  would  be  seen 
as  reversion  to  a  divisive  and  partisan-motivated  battle  over  these 
issues.  People  want  concrete  action.  They  want  something  that  will 
be  real  in  their  communities,  and  I  think  the  1994  law  is  able  to 
offer  that  in  many  important  respects. 

There  clearly  are  respects,  however,  in  which  the  bill  which  is 
now  before  you  seems  to  us  to  move  forward  and  to  deal  with  is- 
sues that  were  either  not  dealt  with  at  all  or  were  not  dealt  with 
fully  in  the  1994  law;  and  we  are  fully  prepared  and  would  like  to 
work  with  the  committee  in  addressing  these  additional  areas.  Let 
me  run  through  those. 

They  include  the  strengthening  of  Federal  death  penalty  proce- 
dures. They  include  habeas  corpus  and  exclusionary  rule  reform, 
increased  penalties  for  firearms  offenses.  They  include  the  estab- 
lishment of  mandatory  restitution  for  victims  of  crime,  streamlined 
procedures  for  deportation  of  criminal  aliens  and  limiting  abusive 
prisoner  litigation.  We  support  strengthening  the  laws  in  all  of 
these  areas. 

The  Justice  Department  has  previously  expressed  support  for 
legislative  language  that  will  deal  with  each  of  those  issues,  and 
we  are  planning  to  submit  in  detail  to  the  committee  a  views  letter 
which  sets  that  out.  But  we  look  forward  and  want  to  work  with 
the  members  of  the  committee  and  other  Members  of  Congress  in 
trying  to  do  something  positive  and  move  forward  on  those  issues. 

While  those  are  areas  where  there  is  additional  progress  to  be 
made  and  additional  steps  to  be  taken,  we  do  strongly  oppose  those 
parts  of  the  proposal  which  is  before  you  which  would  undo  or  re- 
peal important  elements  of  last  year's  1994  Crime  Act.  And  I  be- 
lieve there  are  provisions  in  the  bill  before  you  that  would,  in  fact, 
have  that  kind  of  adverse  and  negative  effect. 

We  are  strenuously  opposed  to  those  provisions  of  the  bill  that 
would  dramatically  alter  and  weaken  the  Public  Safety  Partnership 
and  Community  Policing  Act,  the  COPS  Program  that  I  have  been 
describing,  that  would  weaken  the  prison  funding  program  and  in- 
discriminately repeal  almost  all  of  the  crime  prevention  programs 
that  were  in  the  1994  act. 

We  think  it  would  be  a  terrible  mistake  to  repeal  the  program 
to  put  100,000  new  officers  into  communities  all  over  this  coun- 
try— a  program  that  is  in  place,  that  is  going  forward,  that  is  work- 
ing— and  replace  it  with  a  plan  to  pass  out  $10  billion  of  taxpayers' 
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money  in  a  way  that  does  not  guarantee  one  new  officer  on  the 
beat  and  that,  in  fact,  would  not  assure  any  specific  or  concrete 
gain  in  pubUc  safety. 

And  let  me  just  speak  here  from  the  perspective  of  one  who  has 
served  in  local  government.  If  you  were  to  do  that,  if  you  were  to 
divert  the  COPS  Program  from  a  program  to  put  100,000  new  cops 
into  communities  into  $10  billion  of  a  kind  of  "superpork"  which 
can  be  used  by  local  government  for  anything  that  they  declare  to 
be  in  the  interest  of  public  safety,  the  practical  effect  of  that  is  that 
money  is  going  to  disappear  into  municipal  budgets  all  over  this 
country.  There  are  not  going  to  be  any  results  that  you  can  look 
to.  There  are  not  going  to  be  any  of  the  kinds  of  concrete  results 
that  this  bill  has  promised  to  the  American  people.  So  we  are 
strongly  opposed  to  that,  and  I  think  it  would  be  a  terrible  mistake. 

It  would  be  similarly  ill  advised  to  slash  virtually  all  of  the  bi- 
partisan crime  prevention  programs  of  the  1994  act.  These  pro- 
grams account  for  less  than  25  percent  of  the  funding  under  the 
act,  but  they  are  strongly  supported  by  police,  prosecutors,  parents, 
and  otl.'er  p.>:!cle  who  care  about  the  criminal  justice  system  and 
who  realize  that  while  more  and  stronger  police  forces  and  more 
prisons  are  important,  they  are  not  the  sole  answer  to  the  crime 
problem  facing  this  country.  Programs  that  will  allow  schools  to  re- 
main open  after  hours  and  on  weekends,  programs  that  will  get 
drug  offenders  off  the  streets  and  bring  law  enforcement  officers 
into  schools  to  teach  children  to  stay  away  from  drugs,  these  are 
important  and  needed  complements  to  the  elements  of  enhanced 
police  protection  and  increased  prison  funding  that  were  provided 
in  the  1994  law. 

We  support  measures  that  are  aimed  at  cracking  down  on  fire- 
arms and  violent  offenders.  There  were  a  number  of  provisions  in 
the  1994  law  that  were  intended  to  do  that,  and  we  would  be  pre- 
pared to  look  at  additional  stronger  provisions  such  as  5-  and  10- 
year  prison  terms  for  firearms  possession  for  violent  felonies  or  se- 
rious drug  offenses. 

But  in  contrast  to  those  specific  provisions,  we  think  a  provision 
that  sets  out  to  federalize  virtually  every  act  of  violence  committed 
with  a  gun  in  this  country  is  a  false  promise.  It  says  something 
that  is,  in  fact,  not  real.  We  are  not  going  to  commit  a  level  of  re- 
sources in  the  Federal  prosecutorial  and  other  aspects  of  the  Fed- 
eral criminal  justice  system  to  federalize  all  of  those  crimes. 

It  is  in  that  context  that  I  did  use  the  word  "cynicism"  in  my 
statement,  because  I  think  a  provision  of  that  kind  which  looks  like 
something  that  it  really  isn't  is  not  in  the  interest  of  a  serious  ef- 
fort to  deal  with  the  problems  of  crime  in  the  country. 

Finally,  although  it  is  not  included  in  the  bill  which  is  before 
you,  we  remain  very  concerned  about  reports  that  there  are  Mem- 
bers of  Congress  who  are  intent  upon  repealing  the  ban  on  semi- 
automatic assault  weapons  that  was  part  of  the  Crime  Act  last 
year.  That  would  jeopardize  the  lives  of  countless  police  officers 
and  civilians.  I  think  to  repeal  that  ban  at  this  point  would  break 
a  Contract  With  America's  law  enforcement  professionals;  and  I 
know  that  the  law  enforcement  people  I  have  interviewed  around 
the  country  would  view  that  overwhelmingly  as  a  betrayal  of  their 
trust. 
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To  conclude,  there  are,  as  I  indicated,  provisions  of  this  bill  that 
we  think  would  be  positive  and  would  add  and  build  upon  what  we 
did  last  year.  We  would  like  to  work  with  the  committee  on  those 
provisions  and  on  improving  them  and  making  them  susceptible 
and  capable  of  receiving  broad  and  bipartisan  support.  At  the  same 
time,  we  are  strongly  opposed  to  any  attempt  to  reverse  the 
progress  that  has  been  made  and  is  now  going  forward  to  put  more 
police  on  the  streets  of  this  country,  to  put  more  violent  offenders 
behind  prison  bars,  and  to  enhance  crime  prevention  capabilities. 
We  would  like  to  go  forward. 

We  would  like  very  much  to  go  forward  together,  and  I  hope  we 
will  be  able  to  do  that  as  we  proceed  with  the  consideration  of  this 
bill. 

Thank  you,  Mr.  Chairman.  I  would  be  glad  to  respond  to  any 
questions. 

[The  prepared  statement  of  Mr.  Schmidt  follows:] 
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Prepared  Statement  of  John  R.  Schmidt,  Associate  Attorney  General, 
Department  of  Justice 

thank  you,   mr.   chairman,    for  the  opportunity  to  present  the 

VIEWS  OF  THE  DEPARTMENT  OF  JUSTICE  ON  H.R.  3,  THE  "TAKING  BACK  OUR 
STREETS  ACT  OF  1995." 


FIVE  MONTHS  AGO  THE  CONGRESS  OVERCAME  MORE  THAN  SIX  YEARS  OF, 
GRIDLOCK  AND  PASSED  THE  VIOLENT  CRIME  CONTROL  AND  LAW  ENFORCEMENT 
ACT  OF  1994  WITH  STRONG  BIPARTISAN  SUPPORT.  THIS  LAW,  WHICH 
INCLUDED  MUCH  OF  THE  PRESIDENT'S  LEGISLATIVE  ANTI-CRIME  PROGRAM, 
WAS  THE  RESULT  OF  MUCH  DEBATE  AND  HARD  WORK  OVER  MANY  YEARS.  IN 
FACT,  MANY  OF  ITS  PROVISIONS  ORIGINATED  IN  THIS  VERY  SUBCOMMITTEE. 
THE  1994  ACT  HAD  THE  ACTIVE  SUPPORT  OF  EVERY  MAJOR  LAW  ENFORCEMENT 
ORGANIZATION  IN  THE  COUNTRY,  AS  WELL  AS  PROSECUTORS,  MAYORS,  COUNTY 
EXECUTIVES  AND  OTHER  LOCAL  OFFICIALS  OF  BOTH  PARTIES.  AND  I  KNOW 
FROM  MY  OWN  DISCUSSIONS  AND  MEETINGS  ABOUT  THE  IMPLEMENTATION  OF 
THE  CRIME  BILL  ALL  OVER  THE  COUNTRY  THAT  THE  BIPARTISAN  SUPPORT  FOR 
THE  LAW  HAS  ONLY  INCREASED  SINCE  THAT  TIME. 

THAT  SUPPORT  IS  BASED  ON  THE  FACT  THAT  THIS  $3  0  BILLION,  SIX- 
YEAR  VIOLENT  CRIME  CONTROL  ACT  IS  THE  LARGEST,  SMARTEST  AND 
TOUGHEST  CRIME  BILL  IN  OUR  NATION'S  HISTORY.  IT  ESTABLISHED  A 
COMPREHENSIVE  CRIME  FIGHTING  STRATEGY  DESIGNED  TO  TAKE  CONCRETE 
ACTION  TO  DEAL  WITH  THE  UNACCEPTABLE  LEVELS  OF  CRIMINAL  VIOLENCE  IN 
THIS  COUNTRY.  IT  COMBINED  STRONGER  POLICING  AND  TOUGH  PUNISHMENT 
WITH  SMART,  EFFECTIVE  PREVENTION  --  A  PROGRAM  THAT  LAW  ENFORCEMENT 
OFFICIALS  HAD  LONG  BEEN  ADVOCATING.  AND  IT  RECOGNIZED  THAT  THE 
BEST  ROLE  FOR  THE  'FEDERAL  GOVERNMENT  IN  CRIME  FIGHTING  IS  TO 
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DEVELOP  AND  MAINTAIN  AN  EFFECTIVE  PARTNERSHIP  WITH  STATE  AND  LOCAL 
LAW  ENFORCEMENT  WHICH  IS  ON  THE  FRONT  LINE  OF  THE  FIGHT  AGAINST 
CRIME  IN  OUR  COMMUNITIES. 

THE  VIOLENT  CRIME  CONTROL  ACT  WILL  PUT  AN  ADDITIONAL  100,000 
POLICE  OFFICERS  --AN  ALMOST  2  0%  INCREASE  --  INTO  THE  CITIES,  TOWNS,- 
AND  COUNTIES  OF  THIS  COUNTRY.  IT  MADE  "THREE  STRIKES  AND  YOU'RE 
OUT"  FOR  REPEAT  VIOLENT  OFFENDERS  THE  LAW  OF  THE  LAND  AND 
ESTABLISHED  A  TOUGH,  ENFORCEABLE  FEDERAL  DEATH  PENALTY.  IT  PROVIDED 
ALMOST  $8  BILLION  FOR  PRISONS  TO  LOCK  AWAY  VIOLENT  OFFENDERS  AND 
ANOTHER  SI. 8  BILLION  TO  PAY  COSTS  OF  INCARCERATING  CRIMINAL  ALIENS. 
AND  IT  INCLUDED  OVER  $6  BILLION  FOR  PREVENTION  MEASURES  INCLUDING 
PROGRAMS  TO  COMBAT  VIOLENCE  AGAINST  WOMEN,  TO  ESTABLISH  DRUG  COURTS 
TO  IMPOSE  MANDATORY  TREATMENT  ON  NON-VIOLENT  OFFENDERS  AND  TO  GIVE 
LOCAL  JURISDICTIONS  FUNDS  TO  USE  FOR  THEIR  OWN  COMMUNITY -BASED 
CRIME  PREVENTION  PROGRAMS.  BY  BANNING  THE  MANUFACTURE  AND  SALE  OF 
NEW  ASSAULT  WEAPONS,  THE  1994  ACT  WILL  HELP  RID  OUR  STREETS  OF 
THESE  DANGEROUS  WEAPONS.  AND,  UNLIKE  CRIME  BILLS  OF  THE  PAST  THAT 
PROMISED  MUCH  BUT  DELIVERED  LITTLE,  THE  1994  ACT  IS  PAID  FOR.  BY 
ESTABLISHING  THE  CRIME  CONTROL  TRUST  FUND,  THE  ACT  ENSURED  THAT 
SAVINGS  ACHIEVED  THROUGH  REDUCTIONS  IN  THE  SIZE  OF  THE  FEDERAL 
BUREAUCRACY  WOULD  BE  USED  TO  FUND  THE  ANTI -CRIME  PROGRAM. 

THERE  IS  STILL  MUCH  WORK  TO  BE  DONE  TO  MAKE  AMERICA'S 
COMMUNITIES  SAFE.  BUT  NOTHING  SHOULD  BE  ALLOWED  TO  JEOPARDIZE  THE 
IMPORTANT  ACHIEVEMENTS  OF  THE  1994  ACT. 


108 


SINCE  PRESIDENT  CLINTON  SIGNED  THE  CRIME  BILL  INTO  LAW  ON 
SEPTEMBER  13  OF  LAST  YEAR,  AND  THE  ATTORNEY  GENERAL  ASKED  ME  TO 
TAKE  RESPONSIBILITY  FOR  ITS  IMPLEMENTATION,  WE  HAVE  MOVED  FORWARD 
EFFECTIVELY  WITH  THE  SUPPORT  OF  STATE  AND  LOCAL  OFFICIALS  AROUND 
THE  COUNTRY.  IMPLEMENTATION  OF  THE  NEW  CRIME  ACT  IS  ONE  OF  THE 
ADMINISTRATION'S  HIGHEST  PRIORITIES  AND  WE  HAVE  TAKEN  STEPS  TO,. 
ENSURE  THAT  THE  LAW  IS  ADMINISTERED  AS  RAPIDLY  AND  EFFICIENTLY  AS 
POSSIBLE.  WE  HAVE  TRIED  TO  MAKE  THE  PROCESS  AS  SIMPLE  AND  NON- 
BUREAUCRATIC  AS  POSSIBLE  --  AND  TO  MAKE  IT  TOTALLY  NON- POLITICAL. 

AS  I  TRAVEL  AROUND  THE  COUNTRY  TO  MEET  AND  TALK  WITH  LOCAL  LAW 
ENFORCEMENT  AND  OTHER  OFFICIALS,  I  HAVE  FOUND  OVERWHELMING 
ENTHUSIASM  FOR  THE  COMMUNITY  POLICING  PROGRAM  TO  PUT  MORE  POLICE 
OFFICERS  TO  WORK  OUT  IN  OUR  COMMUNITIES  WHERE  THEY  CAN  BE  MOST 
EFFECTIVE. 

THE  OFFICE  OF  COMMUNITY  ORIENTED  POLICING  SERVICES  (C.O.P.S.) 
HAS,  IK  THESE  3  AND  A  HALF  MONTHS,  AUTHORIZED  FUNDING  FOR  OVER 
1,000  COMMUNITIES  TO  PUT  ALMOST  10,000  ADDITIONAL  COPS  ON  THE 
STREETS  ALL  ACROSS  THIS  COUNTRY  IN  URBAN,  RURAL  AND  SUBURBAN  AREAS 
ALIKE.  THIS  IS  ON  TOP  OF  THE  $150  MILLION  DOLLARS  IN  GRANTS  THAT 
WILL  ADD  2,080  COPS  THROUGH  LAST  YEAR'S  POLICE  HIRING  SUPPLEMENT  -- 
THE  C.O.P.S.  PILOT  PROGRAM.  LAST  MONTH  PRESIDENT  CLINTON  APPOINTED 
JOE  BRANN,  FORMER  CHIEF  OF  POLICE  OF  HAYWARD,  CALIFORNIA,  TO  BE  THE 
DIRECTOR  OF  THE  C.O.P.S.  OFFICE  AND  HE  IS  WORKING  ON  FINALIZING  THE 
COPS  F.A.S.T.  AWARDS  THAT  WILL  WITHIN  WEEKS  FUND  ADDITIONAL 
THOUSANDS  OF  COMMUNITY  POLICING  OFFICERS  FOR  AMERICA'S  SMALL  TOWNS. 
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OVER  THE  COMING  MONTHS  THE  REMAINDER  OF  THE  $1.3  BILLION  AVAILABLE 
FOR  THE  C.O.P.S.  PROGRAM  IN  FY  95  WILL  BE  AWARDED. 


OTHER  PROGRAMS  ARE  ALSO  GOING  FORWARD.  THE  STATE  CRIMINAL 
ALIEN  ASSISTANCE  PROGRAM  (SCAAP)  HAS  AWARDED  $41  MILLION  DOLLARS  TO 
HELP  OFFSET  THE  COSTS  OF  CRIMINAL  ALIEN  INCARCERATION  TO  THE  SEVEN, 
STATES  HARDEST  HIT  BY  THIS  PROBLEM.  STATES  ARE  IN  THE  PROCESS  OF 
APPLYING  FOR  FUNDS  TO  IMPROVE  STATE  CRIMINAL  HISTORY  RECORDS. 
REGULATIONS  HAVE  BEEN  ISSUED  TO  ADMINISTER  THE  VIOLENCE  AGAINST 
WOMEN,  DRUG  COURTS  AND  CORRECTIONAL  PROGRAMS. 

I  FIND  EVERYWHERE  THAT  WHAT  PEOPLE  WANT  IN  DEALING  WITH  CRIME 
IS  CONCRETE  ACTION  NOT  POLITICAL  RHETORIC.  THE  COMPREHENSIVE 
APPROACH  ADOPTED  BY  THE  1994  ACT  ALLOWED  US  TO  GET  BEYOND  THE 
IDEOLOGICALLY -BASED  AND  OFTEN  DIVISIVE  DEBATES  OF  PAST  CRIME  BILLS 
AND  ATTRACT  WIDESPREAD  SUPPORT  FROM  ACROSS  THE  POLITICAL  SPECTRUM 
AND  FROM  THE  MAJORITY  OF  THE  AMERICAN  PEOPLE.  WE  MUST  NOW  GO 
FORWARD  TO  BUILD  ON  THIS  ACCOMPLISHMENT.  NOTHING  WOULD  BE  MORE 
OFFENSIVE  TO  LAW  ENFORCEMENT  PROFESSIONALS,  STATE  AND  LOCAL 
OFFICIALS  AND  ORDINARY  AMERICANS  ALL  ACROSS  THIS  COUNTRY  THAN  A 
REVERSION  BACK  TO  PARTISAN  AND  UNPRODUCTIVE  POLITICAL  BICKERING  ON 
THE  CRIME  ISSUE.  TO  BE  SURE,  THERE  IS  MUCH  ADDITIONAL  WORK  THAT 
NEEDS  TO  BE  DONE.  BUT  WE  SHOULD  LOOK  AHEAD  AND  GO  FORWARD 
TOGETHER . 

IN  SOME  RESPECTS  THE  "TAKING  BACK  OUR  STREETS  ACT"  DOES  STRIVE 
TO  MOVE  FORWARD  AND  BUILD  UPON  THIS  WORK  BY  DEALING  WITH  ISSUES  NOT 
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ADDRESSED  OR  NOT  FULLY  ADDRESSED  IN  THE  1994  ACT.  THESE  AREAS 
INCLUDE  STRENGTHENING  FEDERAL  DEATH  PENALTY  PROCEDURES,  HABEAS 
CORPUS  AND  EXCLUSIONARY  RULE  REFORM,  INCREASED  PENALTIES  FOR 
FIREARMS  OFFENSES,  MANDATORY  RESTITUTION  FOR  VICTIMS  OF  CRIME, 
STREAMLINED  PROCEDURES  FOR  DEPORTATION  OF  CRIMINAL  ALIENS  AND 
LIMITING  ABUSIVE  PRISONER  LITIGATION.  WE  SUPPORT  STRENGTHENING  THE.' 
LAW  IN  ALL  OF  THESE  AREAS.  WE  HAVE  PREVIOUSLY  EXPRESSED  SUPPORT  FOR 
VERSIONS  OF  EACH  OF  THESE  MEASURES  AND  WE  WILL  DO  SO  AGAIN  IN  A 
DETAILED  VIEWS  LETTER  THAT  WILL  SHORTLY  BE  SUBMITTED  TO  THE 
SUBCOMMITTEE.  IN  THESE  AREAS  WE  LOOK  FORWARD  TO  WORKING  TOGETHER  TO 
IMPROVE  AND  STRENGTHEN  THE  1994  ACT. 

BUT  WHILE  WE  SUPPORT  EFFORTS  TO  ADVANCE  OUR  ATTACK  ON  CRIME, 
WE  STRONGLY  OPPOSE  EFFORTS  TO  UNDO  OR  REPEAL  THE  IMPORTANT  GAINS 
MADE  IN  LAST  YEAR'S  LAW.  WHILE  WE  SUPPORT  TAKING  STEPS  TO  ADVANCE 
THE  CAUSE  OF  CRIME  CONTROL,  WE  OPPOSE  EFFORTS  TO  TAKE  US  BACK  OR 
REVERSE  THE  PROGRESS  THAT  HAS  ALREADY  BEEN  MADE.  SUCH  AN  EFFORT  TO 
REVERSE  THESE  BIPARTISAN  ACHIEVEMENTS  THREATENS  TO  UNDERMINE  THE 
ONGOING  WORK  OF  FEDERAL,  STATE  AND  LOCAL  LAW  ENFORCEMENT  TO  MAKE 
OUR  HOMES  AND  NEIGHBORHOODS  SAFER. 

H.R.  3  WOULD  UNDO  A  NUMBER  OF  IMPORTANT  PROVISIONS  OF  THE  1994 
LAW  WHICH  ARE  VITAL  TO  LAW  ENFORCEMENT  IN  THIS  NATION  SUCH  AS 
PUTTING  100,000  MORE  COPS  ON  THE  STREET  AND  PROVIDING  OPPORTUNITIES 
FOR  YOUNG  PEOPLE  TO "aVOID  LIVES  OF  CRIME.  WE  STRENUOUSLY  OPPOSE 
THE  PROVISIONS  OF  THE  BILL  THAT  WOULD  DRAMATICALLY  ALTER  AND  WEAKEN 
THE  PUBLIC  SAFETY  PARTNERSHIP  AND  COMMUNITY  POLICING  ACT,   THE 
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rj2_p  fi  PROnRAM.  AND  THE  ENACTED  PRISON  FUNDING  PROGRAM,  AND  THAT 
WOULD  INDISCRIMINATELY  REPEAL  MOST  OF  THE  CRIME  PREVENTION  PROGRAMS 
IN  THE  1994  ACT,  INCLUDING  THE  FAMILY  AND  COMMUNITY  ENDEAVOR 
SCHOOLS  PROGRAM.  WE  BELIEVE  THAT  IT  WOULD  BE  A  TERRIBLE  MISTAKE  TO 
REPEAL  A  PROGRAM  TO  PUT  100,000  NEW  POLICE  OFFICERS  INTO  OUR 

'communities  --  a  PROGRAM  THAT  IS  IN  PLACE  AND  ALREADY  WORKING  AND 
WORKING  WELL  --  AND  REPLACE  IT  WITH  A  PLAN  TO  PASS  OUT  $10  BILLION 
OF  TAXPAYER  MONEY  IN  A  WAY  THAT  DOES  NOT  GUARANTEE  EVEN  ONE  NEW^ 
OFFICER  ON  THE  BEAT  AND  THAT  IN  FACT  WOULD  NOT  ASSURE  ANY  SPECIFIC 

"or"  CONCRETE  GAIN  IN  PUBLIC  SAFETY.  MOREOVER,  WE  OPPOSE  REQUIRING 
FULL  FUNDING  OF  THE  PRISONS  PROGRAM  BEFORE  ANY  FUNDING  FOR  MORE 
POLICE  MAY  BE  APPROPRIATED. 


IT  WOULD  BE  SIMILARLY  ILL-ADVISED  TO  SLASH  VIRTUALLY  ALL  OF 
THE  BIPARTISAN  CRIME  PREVENTION  PROGRAMS  OF  THE  19  94  ACT.  THESE 
PROGRAMS  ACCOUNT  FOR  LESS  THAN  2  5%  OF  THE  FUNDING  UNDER  THE  ACT. 
FOR  EXAMPLE,  THE  COMMUNITY  SCHOOLS  PROGRAM  WILL  GET  CHILDREN  OFF 
THE  STREETS  AND  INTO  ACTIVITIES  THAT  WILL  HELP  THEM  SUCCEED  IN 
SCHOOL  AND  AS  PRODUCTIVE  ADULTS.  PROGRAMS  SIMILAR  TO  THIS  HAVE 
ENJOYED  SUCCESS  ALL  OVER  THE  COUNTRY.  THESE  PROGRAMS  ARE  STRONGLY 
SUPPORTED  BY  POLICE,  PROSECUTORS  AND  PARENTS  OF  BOTH  PARTIES  WHO 
REALIZE  THAT  MORE  POLICE  AND  PRISONS  ARE  NOT  THE  SOLE  ANSWER  TO  THE 
CRIME  PROBLEM  FACING  THIS  COUNTRY.  PROGRAMS  TO  KEEP  SCHOOLS  OPEN 
AFTER  HOURS  AND  ON  WEEKENDS  AS  SAFE  HAVENS,  GETTING  DRUG  OFFENDERS 
OFF  THE  STREETS  OR  BRINGING  LAW  ENFORCEMENT  OFFICERS  INTO  SCHOOLS 
TO  TEACH  CHILDREN  TO  STAY  AWAY  FROM  DRUGS  ARE  IMPORTANT  AND  NEEDED 
COMPLEMENTS  TO  PUNISHMENT  AND  PRISONS. 
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WE  STRONGLY  SUPPORT  MEASURES  AIMED  AT  CRACKING  DOWN  ON 
FIREARMS  AND  VIOLENT  OFFENDERS.  MANY  PROVISIONS  IN  THE  1994  ACT  -- 
AS  WELL  AS  THE  BRADY  LAW  THAT  WAS  ENACTED  IN  1993  --  TARGETED  SUCH 
OFFENDERS.  PROVISIONS  SUCH  AS  FIVE  AND  TEN- YEAR  PRISON  TERMS  FOR 
FIREARMS  POSSESSION  BY  OFFENDERS  WITH  ONE  OR  TWO  PRIOR  CONVICTIONS 
FOR  VIOLENT  FELONIES  OR  SERIOUS  DRUG  OFFENSES,  SUPPLEMENTING  THE 
15 -YEAR  TERM  PROVIDED  FOR  OFFENDERS  WITH  THREE  OR  MORE  PRIOR 
CONVICTIONS  OF  THIS  TYPE  UNDER  THE  ARMED  CAREER  CRIMINAL  STATUTE, 
PROVIDE  MEANINGFUL  FEDERAL  ENFORCEMENT.  BY  CONTRAST,  WE  BELIEVE 
THAT  THE  PROPOSAL  IN  H.R.  3  TO  FEDERALIZE  EVERY  CRIME  COMMITTED 
WITH  A  FIREARM  IN  THIS  COUNTRY  IS  A  F/OiSE  PROMISE  THAT  WILL  DO 
LITTLE  TO  MAKE  OUR  STREETS  SAFER  WHILE  DOING  MUCH  TO  INCREASE  THE 
ALREADY  HIGH  LEVEL  OF  CYNICISM  ABOUT  THE  CRIMINAL  JUSTICE  SYSTEM., 

FINALLY,  ALTHOUGH  NOT  INCLUDED  IN  H.R. 3,  WE  REMAIN  CONCERNED 
ABOUT  REPORTS  THAT  SOME  MEMBERS  OF  CONGRESS  ARE  INTENT  UPON 
REPEALING  THE  BAN  ON  SEMI-AUTOMATIC  ASSAULT  WEAPONS  THAT  WAS 
ENACTED  AS  PART  OF  THE  VIOLENT  CRIME  CONTROL  ACT  LAST  YEAR.  SUCH 
A  REPEAL  WOULD  JEOPARDIZE  THE  LIVES  OF  COUNTLESS  POLICE  OFFICERS 
AND  CIVILIANS  BY  PERMITTING  THE  CONTINUED  MANUFACTURE  OF  THESE 
WEAPONS.  TO  REPEAL  THIS  COMMON  SENSE  CRIME  FIGHTING  LAW  WOULD 
BREAK  A  SOLEMN  CONTRACT  WITH  AMERICA'S  LAW  ENFORCEMENT 
PROFESSIONALS  --  AND  I  BELIEVE  THAT  LAW  ENFORCEMENT  PEOPLE  AROUND 
THE  COUNTRY  WOULD  OVERWHELMINGLY  VIEW  IT  AS  A  BETRAYAL  OF  THEIR 
TRUST . 

IN  SUM,  THERE  "ARE  MANY  PROVISTONS  IN  H.R.   3  THAT  WOULD  BE 
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HELPFUL  TO  LAW  ENFORCEMENT  AND  TO  THE  NATION'S  ANTI -CRIME  EFFORTS 
BUT  THERE  ARE  OTHERS  THAT  WOULD  UNDERMINE  AND  BE  COUNTER-PRODUCTIVE 
TO  THE  WORK  OF  OUR  POLICE  AND  OUR  COMMUNITIES  WHO  ARE  FIGHTING  SO 
HARD  TO  FIGHT  VIOLENT  CRIME.  WE  SUPPORT  THOSE  PROPOSALS  IN  THE 
BILL  THAT  WILL  STRENGTHEN  LAW  ENFORCEMENT  AND  WILL  WORK  WITH  THIS 
SUBCOMMITTEE  AND  OTHER  MEMBERS  OF  THE  CONGRESS  TO  CONTINUE  THESE, 
BIPARTISAN  EFFORTS.  BUT  WE  WILL  STRONGLY  OPPOSE  AI>iy  ATTEMPT  TO 
REVERSE  THE  PROGRESS  THAT  HAS  BEEN  MADE  TO  PUT  MORE  POLICE  ON  THE 
STREETS,  TO  PUT  MORE  VIOLENT  OFFENDERS  BEHIND  PRISON  BARS  AND  TO 
ENHANCE  OUR  CRIME  PREVENTION  CAPABILITIES. 

THANK  YOU.    I  WILL  BE  HAPPY  TO  TAKE  ANY  QUESTIONS  YOU  MAY 
HAVE. 
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Mr.  McCOLLUM.  Thank  you  very  much,  Mr.  Schmidt.  We  appre- 
ciate your  coming  and  spending  the  time  to  deliver  the  statement. 

I  would  like  to  comment  that  you  did  make  a  comment  in  your 
statement  about  the  fact  that  you  have  views  that  you  would  like 
to  present  to  us  later,  perhaps  in  the  areas  of  habeas  corpus  and 
the  exclusionary  rule  reform,  and  strengthening  the  death  penalty 
procedures  and  so  forth,  and  I  would  welcome  those.  We  are 
pleased  that  you  are  viewing  them  in  generally  favorable  terms. 

We  are  going  to  mark  up  this  bill  next  week.  If  those  views  could 
be  down  here  next  week,  that  would  be  helpful. 

Mr.  Schmidt.  We  had  hoped  to  have  it  here  today,  but  we  didn't 
make  it.  You  will  have  them. 

Mr.  McCOLLUM.  In  your  opinion,  should  State  and  local  govern- 
ments have  maximum  flexibility  in  the  use  of  their  fiinds  that  the 
Federal  Government  provides  in  Federal  grant  programs,  gen- 
erally? 

Mr.  Schmidt.  I  don't  know  that  I  would  want  to  answer  that 
question  generally.  I  think  you  have  to  look  at  the  particular  pro- 
gram. I  think  the  question  is,  what  is  the  purpose  of  that  program, 
what  is  it  intended  to  accomplish,  and  the  structure  of  the  program 
to  reflect  that  purpose. 

Mr.  McCOLLUM.  Do  you  think  the  grant  programs  in  the  1994 
crime  bill  that  you  have  been  discussing  today  give  that  kind  of 
flexibility  to  the  local  communities? 

Mr.  Schmidt.  In  some  areas  and  not  in  others.  The  prison  pro- 
gram is  relatively  specific.  The  COPS  Program  is  relatively  specific. 
I  think  in  both  of  those  cases  there  has  been  a  congressional  judg- 
ment that  I  think  reflects  a  correct  judgment  by  the  American  peo- 
ple that  those  are  areas  where  we  need  to  take  specific,  measurable 
action  and,  indeed,  where  we  can  all  be  collectively  held  account- 
able for  those  specific  actions. 

There  are  some  other  areas  where  there  is  a  greater  degree  of 
flexibility. 

Mr.  McCollum.  But  in  every  case,  including  the  prevention 
grant  programs,  there  is  a  narrow  band  of  direction;  that  is,  they 
are  not  able  to  use  it  for  whatever  they  think  is  necessary  to  fight 
crime? 

Mr.  Schmidt.  That  is  correct. 

Mr.  McCollum.  I  am  concerned  a  little  bit  about  the  crime  pro- 
gram that  is  involving  COPS  in  the  sense  that  many  have  told  me 
as  I  have  traveled  around  the  country — and,  like  you,  I  have  come 
in  contact  with  a  lot  of  folks — that  they  don't  think  that  there  is 
enough  resource  there  for  really  fully  funding  police  officers;  in 
other  words,  that  the  $25,000  or  so  a  year  for  the  first  couple  of 
years  does  not  adequately  assure  them  for  either  equipping  that 
police  officer  or  being  able  to  keep  them  aboard  beyond  the  3  years 
that  this  bill  gives  Federal  money  to  it. 

Is  it  correct,  what  we  have  seen  in  the  studies,  that  the  bill  over- 
all only  provides  about  a  fifth  of  the  cost  of  each  new  cop  over  the 
life  of  its  existence,  which  I  guess  is  5  or  6  years  in  total  funding? 

Mr.  Schmidt.  I  don't  know  if  there  is  an  overall  study  on  it.  It 
depends  in  each  community  on  what  the  total  cost  of  hiring  a  new 
police  officer  is.  But  there  is  no  question  that  this  is  not  a  bill 
which  provides  permanent  full  funding  for  new  police  officers.  It 
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provides  initial  funding  to  enable  local  communities  to  increase  the 
size  of  their  police  forces,  get  those  new  officers  out  engaged  in 
community  policing;  and  then  down  the  road,  the  local  communities 
have  to  pick  up  the  funding  of  those  officers.  And  on  an  ongoing 
basis  under  the  bill,  the  local  community  has  to  pick  up  at  least 
25  percent  of  the  cost. 

To  the  extent  that  that  is  a  problem,  however — and  I  would  add 
that  there  is  the  ability  under  the  bill  to  grant  waivers  in  cases  of 
real  hardship — that  has  certainly  not  prevented  communities  all 
over  this  country  from  applying  for  these  funds  and,  indeed,  under 
the  initial  programs  that  I  was  describing,  we  are  not  allowing  any 
waivers  basically  because  of  the  administrative  need  to  move  for- 
ward. So  those  7,500  communities  of  50,000  or  less  that  have  ap- 
plied under  the  FAST  Program  are  all  applying  for  funding  on  ex- 
actly those  terms  where  they  must  provide  at  least  25  percent  dur- 
ing the  3-year  period  and  where  they  have  to  pick  up  the  cost  at 
the  end  of  that  period. 

Mr.  McCoLLUM.  Have  any  communities  said  to  you  that  they 
can't  afford  to  apply? 

Mr.  Schmidt.  Yes. 

Mr.  McCOLLUM.  How  widespread  do  you  think  that  is? 

Mr.  Schmidt.  I  don't  think  it  is  terribly  widespread.  Given  the 
volume  of  response,  there  is  pretty  strong  evidence  that  it  is  not 
that  widespread.  But  there  is  the  ability  in  the  statute  to  grant 
waivers,  and  there  have  been  a  few  communities  which  have  said 
that  they  are  not  able  to  make  the  local  match  and  therefore  can- 
not go  forward. 

So  the  answer  is  yes. 

Mr.  McCoLLUM.  And  presumably  some  who  can't  do  that  would 
never  even  contact  you,  so  the  statistics  on  it — there  is  probably  no 
study  available  to  show  that. 

Mr.  Schmidt.  I  think  that  is  probably  fair  enough,  although  as 
I  say,  there  are  only  about  15,000  eligible  jurisdictions  in  this  coun- 
try, the  way  we  calculate  it.  We  have  7,500  of  those  in  hand  right 
at  the  moment  applying  for  money  under  the  COPS-FAST  Pro- 
gram. We  have  had  over  1,000  under  the  other  programs,  which  in- 
cludes most  of  the  major  jurisdictions  in  this  country. 

So  while  there  are  certainly  unquestionably  some  communities 
that  can't  make  the  local  match  and  maybe  don't  even  apply,  it 
would  be  hard,  I  think,  to  find  a  police  professional  in  the  country 
who  was  not  aware  of  this  program. 

Mr.  McCOLLUM.  In  my  area  of  central  Florida,  a  number  of  com- 
munities are  taking  advantage  of  it,  but  they  have  said,  even  in  the 
local  press,  they  were  planning  to  hire  new  police;  they  had  to  hire 
them,  that  was  a  necessity  for  that  community.  So  obviously  for 
those  who  were  already  in  the  planning  stages  to  do  that,  they 
budgeted  for  it;  and  this  is  a  great  thing,  to  have  some  sharing.  But 
for  those  communities  where  they  hadn't  planned  to,  where  we  do 
need  to  help  them  and  they  don't  have  the  growth  and  the  revenue 
growth  my  Florida  area  does  have,  that  presents  serious  problems. 

I  have  had  a  number — during  the  time  I  was  out  in  the  commu- 
nities, chiefs  of  police  as  well  as  county  commissioners  and  city 
commissioners  and  mayors  say,  hey,  we  can't  even  afford  to  look  at 
this  at  all  because  it  is  going  to  cost  us  $60,000  on  the  average  to 
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equip  this  cop,  and  we  are  only  going  to  get  $25,000  a  year  and 
after  that  it  dies. 

I  am  worried  that  while  you  have  got  a  good  show  for  those  who 
have  come  forward  that  the  statistics  that  you  have  given  us  today 
are  not  reflective  of  what  is  actually  out  there.  And  I  don't  know 
that  anybody  has  the  statistics,  but  I  can  say,  from  traveling,  I 
have  seen  it. 

I  am  going  to  adhere  strictly  to  the  time  here,  because  we  do 
have  to  move  along;  and  I  recognize  Mr.  Schumer. 

Mr.  Schumer.  Thank  you.  Just  two  quick  points. 

First,  no  bill  that  passed  this  House  dictated  the  number  of  peo- 
ple in  midnight  basketball  which  is  only  $40  million;  is  that  cor- 
rect? 

Mr.  Schmidt.  That  is  correct.  No  bill  that  passed  dictates  that 
any  money  at  all  be  spent  on  midnight  basketball. 

Mr.  Schumer.  I  just  think  these  myths  have  to  be  dispelled  the 
minute  they  are  brought  up. 

Let  me  ask  you  this  question:  Do  you  believe  that  there  will  be 
enough  localities  applying  for  all  the  COPS  money  that  is  there, 
that  there  are  ample  localities  that  need  this? 

Mr.  Schmidt.  Absolutely.  The  problem  is  not  that  there  are  not 
enough  people  that  want  the  money. 

Mr.  Schumer.  Even  with  the  fact  that  there  is  a  match,  isn't  it 
also  true  that  if  a  locality  has  to  put  up  some  of  the  match,  they 
are  going  to  be  more  careful  and  not  just  spend  the  money  in  a  way 
that  might  not  be  needed?  Is  that  your  experience? 

Mr.  Schmidt.  Yes,  I  think  that  is  true.  I  think  it  forces,  you 
know,  a  real  decision.  If  it  is  absolutely  free  money  that  is  going 
to  drop  from  an  airplane  or  something,  then  obviously  everyone 
would  move  forward  with  it.  I  think  here  they  have  to  make  a  con- 
scious decision  to  make  the  match. 

And  the  other  element  is  the  ability  to  sustain  after  the  3-year 
period.  And  I  think  that  one  element  of  the  match  is,  it  forces  peo- 
ple to  make  a  serious  decision  up  front,  which  makes  it  more  likely 
that,  at  the  end  of  3  years,  they  will  be  able  to  sustain  those  addi- 
tional police  officers. 

Mr.  Schumer.  Right. 

Let  me  ask  you  this:  We  have  heard  a  lot  of  criticism  of  the  fact 
of  the  LPA,  the  Local  Partnership  Act  in  the  bill.  Is  the  present 
block  grant  more  or  less  flexible  than  the  LPA  that  was  in  the  bill, 
the  block  grant  that  is  in  H.R.  3,  which  seems  to  me  to  be  wide 
open? 

Mr.  Schmidt.  The  block  grant  that  is  before  you  is  about  as  un- 
controlled, unaccountable  as  anything  could  be.  I  mean,  it  says  that 
the  money  can  be  spent  on  anything  which  is  deemed  to  be  in  the 
interest  of  protecting  public  safety. 

Mr.  Schumer.  Given  your  experience,  wouldn't  you  expect  that 
there  is  going  to  be  huge  amount  of  waste?  Isn't  it  a  logical  expec- 
tation— or  what  worries  me  even  more,  paying  for  things  that  al- 
ready exist  under  this  kind  of  wide-open  approach? 

Mr.  Schmidt.  Well,  as  I  said  before,  I  think  basically  what  will 
happen  is,  the  money  is  just  lost  in  terms  of  anything  that  you  can 
hold  anybody  accountable  for  and  say,  here  is  something  that  we 
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have  accomplished  that  justified  spending  this  amount  of  Federal 
taxpayers'  money.  And  Pdon't  know  that  it  is  wasted  necessarily. 

Mr.  SCHUMER.  It  may  not  add  any  new  crimefighting  ability  of 
any  type? 

Mr.  Schmidt.  I  think  that  is  correct. 

Mr.  SCHUMER.  It  just  amazes  me  that  under  the  contract  where 
people  were  saying,  don't  waste  money,  spend  less,  we  have  such 
a  wide-open  program,  all  done  in  the  name  of  the  locality. 

Let  me  also  ask  you  this:  Here  you  are  sending  out  money  for 
COPS,  you  are  beginning  to  get  prevention  going.  Does  it  make  any 
sense  to  you,  after  a  program  is  starting  to  go  and  helping  the  lo- 
calities, to  just  rip  it  up  and  start  all  over  again  when  no  one  has 
leveled  any  criticism  of  the  program  in  terms  of  how  it  works,  sim- 
ply because  it  is  too  new? 

Mr.  Schmidt.  That  is  a  pretty  leading  question.  The  answer  is 
no. 

Mr.  SCHUMER.  I  am  trying  to  help  you.  I  am  from  the  Federal 
Government,  and  I  am  here  to  help  you. 

Mr.  Schmidt.  We  think  we  are  doing  a  good  job,  and  I  think 
there  has  been  a  positive  response  to  the  program. 

Mr.  Schumer.  OK.  And  just — again,  I  would  just  say  to  you,  I 
was  relieved  to  see  in  H.R.  3  there  was  no  ban  on  assault  weapons, 
although  from  what  I  understand,  they  are  busy  debating  that  on 
the  other  side.  One  thing  I  can  tell  you  and  the  public  here  is, 
make  no  mistake  about  it,  folks  on  the  other  side,  with  a  little  help 
from  a  few  misguided  souls  on  my  side,  are  going  to  make  an  at- 
tempt to  repeal  the  assault  weapons  ban. 

I  take  it  the  administration  would  be  unalterably  opposed  and 
would  veto  such  a  ban  if  they  tried  to  repeal  it. 

Mr.  Schmidt.  Yes. 

Mr.  Schumer.  One  other  question  on  the  prisons  provision: 
Under  their  bill,  under  H.R.  3,  if  somehow  the  prisons  money  was 
not  spent  in  the  way  that  they  specifically  require  it  to  be  spent, 
is  your  reading  of  the  bill  that  none  of  the  other  money  for  COPS, 
or  any  for  the  localities,  could  be  spent  at  all? 

Mr.  Schmidt.  I  am  not  sure  I  fully  understand  how  those  provi- 
sions are  intended  to  work,  but  certainly  if  the  prison  money  is  not 
fully  appropriated,  then  regardless  of  whether  there  was  some  rea- 
son for  that,  such  as  the  fact  that  it  had  not  been  spent  in  prior 
years  and,  therefore,  there  wasn't  the  need  for  the  continuing  ap- 
propriations at  that  level,  it  seems  to  me  to  read  that  nothing  else 
would  be  allowed  to  go  forward. 

Mr.  Schumer.  Correct.  So  that  is  kind  of  a  greater  restriction  on 
local  government  than  just  about  anything  in  the  present  bill. 

Mr.  Schmidt.  Well,  it  is  really  a  restriction  on  the  Congress  it- 
self. 

Mr.  Schumer.  It  would  be,  in  effect,  a  restriction  on  local  govern- 
ments. 

Mr.  Schmidt.  The  local  governments  or  the  States,  unless  they 
spend  their  prison  money,  then  other  programs  don't  go  forward. 

Mr.  Schumer.  Isn't  it  true  that  many  of  the  mistakes  that  were 
made  in  the  LEAA  in  the  late  1970's  could  well  be  repeated  under 
this  bill,  that  we  haven't  learned  a  thing  from  the  history  of  LEAA 
if  we  pass  this  bill? 
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Mr.  Schmidt.  I  think  that  is  one  of  the  things  that  I  have  been 
told  is  avoid  the  mistakes  of  LEAA  and  those  mistakes  seem  to  in- 
volve doing  things  that  are  unaccountable,  unmeasurable,  giving 
people  money  and  just  saying,  spend  it  any  way  you  want;  and  the 
result  of  that  was  horror  stories  about  that,  where  we  ended  up 
with,  I  guess,  tanks  and  the  like. 

Mr.  SCHUMER.  And  this  bill  does  just  that.  It  is  wide  open. 

Mr.  Schmidt.  I  think  those  provisions  of  the  bill  that  are  before 
the  committee  have  that  character,  yes. 

Mr.  McCoLLUM.  Mr.  Schiff. 

Mr.  Schiff.  Thank  you,  Mr.  Chairman, 

Mr.  Schmidt,  I  would  like  to  refer  you  to  one  particular  provision 
of  the  1994  crime  bill,  a  provision  that  I  supported  because  the  ad- 
ministration wanted  it.  It  is  called  the  Youth  Handgun  Safety  Act. 
It  was  originally  a  separate  bill,  as  I  am  sure  you  know,  drafted 
by  former  Congressman — soon  to  be  Secretary,  if  not  already — 
Glickman. 

I  would  like  to  know,  what  has  the  Department  of  Justice  done 
to  enforce  that  act,  particularly  the  provision  in  the  act  that  makes 
it  a  Federal  offense  for  minors  to  possess  handguns  under  most  cir- 
cumstances? 

Mr.  Schmidt.  The  Attorney  General,  actually  at  the  specific  di- 
rection of  the  President,  asked  the  U.S.  attorney  in  every  district 
around  the  country  to  get  together  with  local  law  enforcement  and 
figure  out  how  that  provision  should  be  enforced  in  that  district. 
The  answer  varies  from  district  to  district  because  State  laws  vary, 
and  there  are  some  States  that  have  very  strong  laws  that  impose 
stronger  penalties  than  are  available  under  the  Federal  statute.  So 
in  those  areas,  it  doesn't  make  sense  to  try  to  substitute  Federal 
law  enforcement.  But  there  may  be  areas,  gaps  of  some  sort  or  an- 
other. And  there  are  other  States  which  don't  have  similar  laws  at 
State  level  and  where  there  is  more  of  a  role  for  the  Federal  pros- 
ecutors. 

So  in  every  district  there  is  now  a  plan  which  has  been  devel- 
oped. The  deadline  for  doing  it  was  the  end  of  last  year,  and  the 
Criminal  Division  of  the  Justice  Department  has  been  reviewing 
those.  The  intent  is,  in  a  matter  of  weeks  if  not  days,  to  go  forward 
and  present  those  to  the  President  so  he  will  know  that  that  imple- 
mentation effort  is  now  going  forward.  And  then  the  U.S.  attorneys 
in  each  of  those  districts  are  beginning  to  implement  those  plans. 

Mr.  Schiff.  How  many  violent  criminal  teenagers  have  been 
prosecuted  up  until  today  under  that  act  by  U.S.  attorneys? 

Mr.  Schmidt.  Very  few.  I  don't  know  the  exact  number,  but  it 
is  a  small  number. 

Mr.  Schiff.  Given  the  carnage  that  violent  teenagers  are  doing, 
and  given  the  fact  that  this  law  has  been  on  the  books  several 
months,  very  few  prosecutions  have  taken  place? 

Mr.  Schmidt.  Yes.  You  have  to  ask  whether  this  statute  would 
have  offered  something  that  was  not  available  under  the  State 
laws.  In  New  York,  there  is  no  need  to  start  enforcing  that  Federal 
law,  because  the  State  laws  are  tougher  than  the  Federal  law. 

Illinois  just  passed  new  laws  strengthening  the  State  penalties, 
particularly  in  cases  where  there  are  guns  found  in  a  school;  again, 
the  State  law  is  tougher.  So  I  would  not  take  the  fact  that  there 
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are  only  a  handful  of  prosecutions  to  indicate  that  there  are  any 
cases  that  should  have  been  prosecuted  that  were  not,  but  I  think 
you  will  see  more  cases  now  that  the  U.S.  attorneys  are  going  to 
move  forward  with  the  implementation  of  these  plans. 

Mr.  SCHIFF.  Are  these  plans  in  writing?  Is  it  possible  for  me  to 
get  a  copy  of  those  plans? 

Mr.  Schmidt.  Yes,  I  am  sure  you  could  get  copies  when  they  are 
finalized.  They  are  not  secret.  Indeed,  I  think  they  are  available  in 
the  districts.  Law  enforcement  have  been  involved  in  putting  them 
together. 

Mr.  SCHIFF.  I  assume  by  now  you  have  a  copy  of  each  plan  at 
the  Department  of  Justice? 

Mr.  Schmidt.  Yes. 

Mr.  SCHIFF.  Could  I  get  a  copy  of  what  is  at  the  Department  of 
Justice? 

Mr.  Schmidt.  I  cannot  think  of  a  reason  why  you  shouldn't,  as- 
suming that  they  have  now  been  reviewed  and  finalized.  The  only 
element  of  concern  I  have,  the  Criminal  Division  was  looking  at 
them  and  reviewing  them;  and  certainly  once  they  are  finalized,  ab- 
solutely you  should  have  them. 

Mr.  SCHIFF.  That  is  fair  enough,  thank  you. 

With  respect  to  the  grants  under  the  bill,  I  know  you  emphasized 
that  it  is  Department  of  Justice  policy  that  grants  should  be  made 
without  regard  to  political  considerations. 

Mr.  Schmidt.  Yes. 

Mr.  Schiff.  I  am  sure  you  are  not  surprised  that  there  are  some 
suspicious  minds  out  there  that  wonder,  with  the  grants  issued  be- 
tween the  time  that  the  President  signed  the  bill  in  September  and 
Election  Day,  particularly  when  I  saw  news  reports  and  other  peo- 
ple saw  news  reports  that  communities  got  grants  that  didn't  even 
apply  for  them.  I  wonder  if  you  can  put  together  a  list  of  all  of  the 
grants  that  were  approved  between  the  day  the  President  signed 
the  bill  and  Election  Day?  I  wonder  if  I  could  have  that. 

Mr.  Schmidt.  Sure.  There  was  only  one  set  of  grants,  and  those 
were  the  ones  that  were  announced  publicly.  There  were  a  lot  of 
suspicious  minds  and  people  who  looked  at  those  grants  and  tried 
to  figure  out,  is  there  some  overweighting  of  Democratic  districts 
or  Republican  districts.  And  one  analysis  I  saw,  I  think  USA  Today 
did — concluded  that  the  greater  weight  of  grants  were  going  to  dis- 
tricts with  Republican  Congressmen  than  were  going  to  districts 
with  Democratic — there  was  no  community  that  got  a  grant  that 
didn't  apply.  But  Moffett,  OK,  which  became  kind  of  a  cause  cele- 
bre,  was  a  community  where  there  was  some  publicity,  where  ap- 
parently there  were  some  people  in  the  community  who  were  not 
happy  about  it  and  were  not  sure  they  wanted  to  go  forward. 

The  grant  application  had  been  signed  by  the  city  officials  after 
approval.  And  in  fact,  since  that  time,  they  have  had  some  further 
consideration  of  it;  and  the  most  recent  contact  we  have  had  with 
Moffett,  OK,  is  that  they,  in  fact,  at  this  point  want  the  grant. 
They  went  out  on  their  own  and  hired  a  police  chief,  and  they  now 
want  to  use  the  grant  to  hire  an  additional  police  officer. 

But  nobody  was  given  a  grant  that  didn't  apply  for  it. 
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Mr.  SCHIFF.  So  between  the  day  that  the  President  signed  the 
bill  and  Election  Day  there  was  that  one  announcement  of  grants 
that  covered  all  the  grants? 

Mr.  Schmidt.  Yes;  and  those  were  done  under  the  specific  au- 
thorization in  the  bill  that  we  should  take  last  year's  police  hiring 
supplement  program,  a  program  which  was  operated  last  year 
where  we  had  been  able  to  make  grants  to  only  10  percent  of  the 
applicants,  and  take  that  pool  of  applicants  and  award  $200  million 
of  grants  on  that  same  basis. 

So  the  reason  that  could  be  done  in  October — and  it  was  unam- 
biguous in  the  statute  that  we  were  expected  to  do  it  imme- 
diately— is  because  we  were  using  an  existing  pool  of  applicants. 

Mr.  SCHIFF.  Let  us  suppose  we  kept  the  crime  bill  as  it  is,  with 
this  one  exception  with  respect  to  grants.  Suppose  we  said  that 
communities  could  take  funds  for  crime  prevention  and,  instead, 
use  them  under  the  terms  of  the  bill  for  more  police  or  more  pris- 
ons if  they  wanted  to.  If  a  community  decided  that  the  best  crime 
prevention  is  more  law  enforcement,  would  the  administration  sup- 
port that  approach? 

Mr.  Schmidt.  I  would  want  to  think  about  that.  I  would  not  re- 
ject it  out  of  hand,  because  among  other  things,  the  practical  effect 
of  that  would  be  to  free  up  other  local  resources  if  they  wanted  to 
expend  those  for  crime  prevention  purposes.  I  think,  to  that  extent, 
the  money  is  fungible  at  that  level. 

Mr.  SCHIFF.  Thank  you. 

Mr.  McCOLLUM.  Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  While  you  are  thinking 
about  supporting  or  opposing  that,  you  might  want  to  think  of  what 
the  position  would  be  if  you  could  take  some  of  the  prison  money 
and  put  it  into  prevention. 

Last  year,  the  Director  of  the  Bureau  of  Prisons  in  testimony 
said  that  the  best  way  to  reduce  recidivism  was  prison  job  training 
programs  and  education,  and  that  increasing  sentences  had  little 
relationship  to  recidivism. 

Do  you  have  any  new  evidence  to  dispute  that  testimony? 

Mr.  Schmidt.  No;  I  don't.  I  guess,  though,  I  would  say  that  we 
are  not  urging  that  there  be  a  shift  in  the  direction  that  you  are 
describing. 

I  think  that  prison  funding  is  an  important  component  of  what 
was  done  in  1994,  and  I  think  there  was  an  overall  balance  in  that 
bill.  And  so  I  don't  dispute  that  any  particular  prison  official  or  any 
particular  study  might  have  come  to  that  conclusion,  but  I  think 
that  there  is  a  need — and  certainly  going  around  this  country,  I 
find  that  there  is  a  lot  of  evidence  of  need — ^for  increased  funding 
for  prisons. 

Mr.  Scott.  There  is  no  question  whether  we  need  more  money 
for  prisons.  The  question  is  whether  we  are  getting  any  value  for 
the  dollar,  and  it  has  little  relationship  to  recidivism.  In  the  bill 
last  year,  compared  to  the  bill  this  year,  does  the  money  go  to  the 
States  or  to  the  localities? 

Mr.  Schmidt.  Well,  I  am  not  sure  if  you  are  talking  about  under 
the  proposal  that  is  now  before  the  committee.  Some  money  contin- 
ues to  go  to  the  States,  such  as  prison  money.  The  police  money 
would  still  go  to  a  variety  of  jurisdictions.  The  question  is  whether 
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it  goes  for  police  or  whether  it  could  be  used  for  anything  that  a 
local  government  deems  to  be  in  the  interest  of  public  safety. 

There  are  some  other  versions  floating  around.  The  Senate  has 
a  version  that  would  shift  funding  from  localities  to  the  States. 

Mr.  Scott.  Let  me  ask  you  a  question.  Does  the  administration 
unequivocally  support  the  existing  prevention  programs  in  the  ex- 
isting law? 

Mr.  Schmidt.  Yes. 

Mr.  Scott.  Now,  are  you  requiring  an  evaluation  portion  provi- 
sion in  the  prevention  programs  as  they  apply? 

Mr.  Schmidt.  Yes;  we  are. 

Mr.  Scott.  So  that  we  can  see  which  ones  work  and  which  ones 
don't  work? 

Mr.  Schmidt.  Yes;  not  only  in  the  prevention  programs.  There  is 
an  evaluation  program  in  the  policing  program;  I  don't  know  if 
there  is  one  in  the  prison  program,  but  clearly  evaluation  is  an  im- 
portant component  of  all  of  this. 

Mr.  Scott.  Are  you  familiar  with  the  studies  that  show  that  the 
Job  Corps  reduces  crime? 

Mr.  Schmidt.  No. 

Mr.  Scott.  Head  Start? 

Mr.  Schmidt.  If  you  are  asking  me  if  I  am  familiar  with  specific 
studies 

Mr.  Scott.  Pell  grants? 

Mr.  Schmidt.  I  am  familiar  with  studies  that  show  that  giving 
people  jobs  as  an  alternative  helps  to  reduce  crime.  When  you  talk 
about  the  Job  Corps,  I  am  not  sure. 

Mr.  Scott.  Drug  rehabilitation? 

Mr.  Schmidt.  I  am  familiar  with  studies  that  show  that  drug 
courts,  for  example,  are  effective  in  reducing  recidivism  by  non- 
violent drug  offenders. 

Mr.  Scott.  There  was  a  recent  TV  program  that  covered  drug 
courts  that  tended  to  be  somewhat  critical  of  drug  courts  in  one 
area.  What  is  the  administration  doing  to  make  sure  that  the  drug 
court  money  is  being  spent  effectively? 

Mr.  Schmidt.  Well,  in  fact,  we  are  just  now  putting  out  the  regu- 
lations for  the  administration  of  that  program,  which  do  spell  out — 
there  are  some  conditions  right  in  the  statute  that  have  to  be  met 
for  drug  courts  to  get  Federal  funding,  which  include  such  things 
as  escalating  sanctions  for  failure  to  comply  with  the  mandatory 
treatment  programs. 

The  Office  of  Justice  programs,  which  is  administering  that  pro- 
gram, has  a  special  task  force  on  drug  courts.  They  are  bringing 
into  that  process  the  leading  experts  in  the  country  on  drug  courts 
and  trying  to  put  it  together  in  a  way  that  makes  sure  everybody 
has  access  to  the  best  available  information  about  how  to  do  it  and 
get  it  done  right. 

Mr.  Scott.  A  significant  portion  of  the  drug  court  money  goes  to 
community  services,  so  that  the  judge  will  actually  have  a  program 
to  refer  a  defendant  to;  is  that  right? 

Mr.  Schmidt.  Yes;  I  mean,  I  think  that  is  the  key  to  it.  The  judge 
has  to  have  a  program  which  is  immediately  accessible  for  drug 
treatment;  otherwise,  it  doesn't  mean  anj^hing.  So  I  think  that  is 
the  heart  of  the  drug  court  operations. 
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It  is  really  a  consortium  where  you  have  the  treatment  operation 
tied  directly  with  the  court. 

Mr.  Scott.  And  how  are  you  making  sure  that  the  treatment 
programs  are  actually  effective?  Is  there  an — do  you  provide  an 
oversight?  Local  evaluation  component? 

Mr.  Schmidt.  Well,  there  would  be  an  evaluation  of  the  whole 
program.  It  wouldn't  be  limited  to  the  treatment  component.  It 
would  be  an  evaluation  of  the  whole  operation  to  see  that  it  is  car- 
rying out  the  purposes. 

Mr.  Scott.  Mr.  Chairman,  at  this  point,  I  would  yield  back  the 
balance  of  my  time;  and  I  will  be  submitting  evidence  for  the  record 
showing  studies  of  the  Head  Start  Program  that  shows  that  it 
saves  more  money  than  it  costs  and  reduces  crime.  The  Job  Corps 
Program  reduces  crime  and  saves  more  money  than  it  costs,  and 
the  Pell  grants 

Mr.  McCoLLUM.  Mr.  Scott,  we  will  take  those  reports  as  a  part 
of  your  opening  statement,  which,  by  the  way,  any  member  may 
submit  additional  opening  statement  material. 

Mr.  Scott  [continuing].  And  studies  of  the  drug  rehabilitation  as 
a  crime  prevention  initiative  that  is  effective  and  saves  more 
money  than  it  costs. 

[Information  not  received  by  time  of  printing.] 

Mr.  McCOLLUM.  Mr.  Buyer. 

Mr.  Buyer.  Thank  you,  Mr.  Chairman. 

One  thing  I  did  this  past  Friday  is  join  with  my  colleague,  Pete 
Visclosky,  who  is  a  Democrat.  We  share  a  county  in  Indiana — Lake 
County  in  Indiana. 

It  is  an  interesting  county  because  it  is  a  microcosm  of  America. 
You  can  cut  that  county  in  half,  and  you  have  the  urban  problems 
on  one  side  and  rural  problems  on  the  other.  It  is  such  a  diverse 
county. 

And  so  we  got  together,  and  we  brought  together  50  of  our  closest 
law  enforcement  friends — from  police  chiefs  in  small  town  to  the 
U.S.  attorney.  You  put  the  three  letters  together,  and  we  had  them 
there.  It  was  great.  And  we  went  down  all  the  different  provisions 
in  here,  and  there  was  a  couple  of  comments  that  came  up  and  I 
want  to  talk  with  you  about  some  of  them. 

And  we  also  had  a  gentleman  there  who  is  the  chairman  of  the 
Indiana  Crime  Subcommittee  in  the  general  assembly.  Not  only  are 
we  here  in  the  Congress  dealing  with  the  Contract  With  America, 
but  the  States  out  there  are  also  dealing  with  their  individual 
State  contracts. 

So,  for  example,  I  notice  you  made  comments  that  you  are  in 
support  of  the  habeas  corpus  reform.  We  can  talk  about  this.  The 
habeas  corpus  reform  that  we  are  trying  to  do  here  at  the  Federal 
level  really  doesn't  necessarily  address  the  problems  unless  we  also 
address  the  problems  with  the  PCR  problems  at  State  courts — post- 
conviction relief.  That  is  also  being  taken  care  of  in  Indiana.  We 
are  going  to  tighten  up  the  post-conviction  process. 

I  have  a  question.  Mr.  Schmidt  brought  up  an  interesting  point 
about  the  myth  about  whether  politics  were  played  in  the  Depart- 
ment of  Justice.  Any  time  even  the  myth  or  perception  arises  it 
bothers  me.  I  think  it  would  bother  anyone  in  law  enforcement.  So 
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I  take  your  comments  with  all  its  sincerity  as  real  that  politics 
didn't  play  a  part. 

But  I  do  recall  that  some  of  the  first  grants  that  were  awarded — 
let's  call  it  selective  bipartisanship.  When  the  first  grants  go  out, 
they  go  out  to  the  mayor  of  New  York,  a  Republican;  or  mayor  of 
Los  Angeles;  a  mayor  from  Fort  Wayne;  mayors  that  they  did  come 
out  there. 

Talk  about  politics  for  a  second.  There  were  15  Republicans  who 
were  targeted  for  defeat  in  the  last  election.  I  was  one  of  them.  I 
ran  against  a  two-term  Democrat  sheriff  from  my  county;  and,  lo 
and  behold,  what  happens  just  before  the  election  is  a  grant  award- 
ed in  that  particular  county  for  that  particular  sheriff.  Interesting. 

I  would  like  you  to  dispel  all  of  this.  And  that  would  be  if  you 
would  provide  for  us  the  documentation,  the  dates  of  the  applica- 
tion with  the  dates  of  the  award  and  from  whom,  and  then  we  can 
dispel  it.  It  would  make  me  feel  really  easy. 

Mr.  Schmidt.  I  think  you  are  seeing  a  mystery  where  there  is 
not  one.  The  only  grants  that  were  made  prior  to  the  election  were 
one  set  of  grants.  They  were  all  announced  publicly  on  the  same 
day.  USA  Today  published  a  list  of  all  grant  recipients. 

They  were  all  based  on  applications  submitted  a  year  ago  prior 
to  that  time  under  the  Police  Hiring  Supplement  Program,  which 
has  been  in  existence  under  the  prior  Congress,  and  the  judgments 
were  all  made  on  the  basis  of  the  same  factors  which  were  scored 
on  the  basis  of  crime  rate  and  quality  of  community  policing  plan, 
which  were  done  by  professionals  within  the  Justice  Department, 
and  the  awards  were  made  on  that  basis.  So  that  there  is  not 
any — I  mean,  it  was  public. 

Mr.  Buyer.  Will  you  provide  it? 

Mr.  Schmidt.  Sure. 

Mr.  Buyer.  Will  you  provide  it  within  the  week? 

Mr.  Schmidt.  It  is  available.  It  is  public.  There  was  no  secret 
how  those  grants  were  determined. 

Mr.  Buyer.  Would  you  provide  it  to  me  within  a  week? 

Mr.  Schmidt.  Sure. 

Mr.  Buyer.  Thank  you. 

I  have  a  question.  Not  only  in  your  oral  comment  but  in  your 
written  comment  you  didn't  talk  about  victims'  rights.  That  was  in 
my  opening  comment  in  regard  to  the  ranking  minority  member's 
comments  about  balance — and  I  agree  with  balance — ^that  we  also 
have  to  talk  about  victims'  rights  and  restitution.  And  I  was  dis- 
appointed that  you  didn't  address  that.  I  can  understand  why  you 
need  to  come  here  and  be  defensive  about  a  particular  crime  bill 
and  whatever  changes  we  are  about  to  make  to  it. 

Mr.  Schmidt.  I  thought  I  did  mention  that  we  support  that. 

Mr.  Buyer.  You  support  changing  it  from  a  permissive  system  to 
a  mandatory  system. 

Mr.  Schmidt.  We  supported  it  in  the  original  bill.  It  was  not  part 
of  the  final  crime  bill. 

Mr.  Buyer.  The  questions  that  came  up  in  the  crime  forum  were 
very  good  with  regard  to  probation  officers.  There  are  concerns  that 
we  have  a  mandatory  victim  restitution  in  Indiana,  and  it  has 
placed  great  stress  in  the  system.  Have  you  looked  at  that  and 
said,  before  we  jump  to  a  mandatory  victim  restitution  process,  do 
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we  have  the  probation  officers?  Do  we  have  enough  within  the  sys- 
tem? 

Mr.  Schmidt.  It  is  not  a  new  issue  for  the  Justice  Department. 
I  think  people  have  looked  at  it.  I  think  there  is  some  flexibility 
in  even  the  mandatory  provision  to  give  the  judge  some  flexibility. 
But  I  think  that  is  a  burden  that  we  are  prepared  to  take  on,  and 
we  think  ought  to  be  taken  on  in  the  Federal  system. 

I  might  just  mention  one  issue  that  I  didn't  mention  on  victims' 
rights.  But  one  of  the  elements  of  this  bill — and  I  don't  know 
whether  this  was  intentional  or  not — but  the  current  prison  fund- 
ing provision  of  the  1994  act  conditions  all  of  the  State  funding,  not 
just  truth  in  sentencing  but  also  the  basic  grants,  on  the  States 
putting  in  place  provisions  to  protect  rights  of  victims. 

The  proposal  that  is  before  you  takes  out  that  requirement  for 
the  general  grants,  which  seems  to  us  to  be  a  mistake.  It  seems  to 
us  that  victims'  rights  ought  to  be  protected  in  either  event. 

Mr.  Buyer.  Under  the  deterring  of  gun  crimes  you  mentioned 
that  they  should  be  5,  10,  15.  I  assume  that  you  would  advocate 
changing  what  we  have  in  H.R.  3  that  when  somebody  carries  a 
weapon  in  the  commission  of  a  crime,  5  years;  use  that  weapon,  it 
is  10;  in  the  bill,  you  discharge  that  firearm — in  the  bill,  it  is  30. 
You  advocate  that?  It  has  been  15. 

Mr.  Schmidt.  I  am  not  sure  that  I  have  looked  closely  enough 
to  the  technical  provision  of  H.R.  3  to  be  sure  that  I  am  responding 
correctly,  but  we  would  support  an  enhancement  of  the  current 
Federal  sentencing  for  those  types  of  offenses  to  5-  and  10-year 
sentences.  But  I  really  don't  want  to  respond  on  something  I  am 
not  sure  I  understand  fully. 

Mr.  Buyer.  All  right.  Thank  you. 

Mr.  McCOLLUM.  Ms.  Lofgren. 

Ms.  Lofgren.  Thank  you,  Mr.  Chairman. 

I  think  the  issue  of  crime  is  one  that  is  capable  of  engaging  all 
of  us,  is  making  us  feel  like  we  must  do  something.  It  is  never  fair 
and  never  right  for  someone  to  be  a  victim  of  a  crime,  and  it  makes 
us  mad,  and  we  want  to  do  something. 

However,  I  also  think  that  those  passions  sometimes  get  in  the 
way  of  taking  a  very  studious  and  thoughtful  approach  to  making 
our  communities  safer,  and  I  am  interested  in  exploring  that  with 
you. 

I  mentioned  in  my  opening  statement  the  study  done  by  Orange 
County  released  in  draft  form  in  August  1993  where  they  did  a 
multiyear  analysis  of  who  was  in  their  juvenile  hall  and  where 
those  young  people  ended  up.  They  call  it  their  8  percent  study,  al- 
though if  you  read  the  data  it  is  somewhere  between  8  and  15  per- 
cent of  the  young  people  entering  the  juvenile  hall  go  on  to  become 
serious  problems  for  the  rest  of  society.  And  they  actually  comput- 
erized the  factors  involved  to  show  with  a  better  than  90  percent 
accuracy  rate  they  can  determine  which  young  people  will  go  on  to 
become  career  criminals  and  dangerous  people. 

I  am  wondering  if  you  are  aware  of  other  studies  that  show  that 
same  pattern  of  behavior?  I  know  that  there  are  communities  all 
over  the  country  that  are  now  trying  to  attack  the  factors  in  an  ef- 
fort to  effect  outcomes.  Are  you  aware  of  those  efforts?  Do  we  have 
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results  yet  that  are  measurable?  And  what  can  you  advise  us  about 
those  efforts  going  on? 

Mr.  Schmidt.  Well,  I  know  on  I  guess  what  you  have  to  call  an 
anecdotal  basis  that  that  perception  is  widespread — more  than  a 
perception.  I  think  people  involved  in  the  law  enforcement  process 
would  almost  universally  share  that  perception  that  there  are  cer- 
tain people  who  one  can  potentially  identify  early  on  who  are  high- 
ly likely  to  end  up  being  people  who  get  involved  in  violent  crime. 

Ms.  LOFGREN.  But  there  are  studies — for  example,  in  the  Orange 
County  study  they  found  that  if  the  young  person  was  arrested  be- 
fore they  were  12,  had  a  pattern  of  school  failure  and  had  a  parent 
in  jail,  that  child  had  a  93  percent  chance  of  being  in  our  adult  sys- 
tem. 

Changing  the  results  in  any,  in  fact,  even  one  of  those  out- 
comes— the  child  becomes  an  A  student — the  child  does  not  end  up 
in  the  criminal  justice  system.  Do  you  know  any  comparable  ap- 
proach that  would  give  us  guidance  that  would  effect  criminality 
among  those  8  percent? 

Mr.  Schmidt.  I  do  not  know  myself  of  the  existence  of  those  pro- 
grams, but  there  would  be  people  in  the  Office  of  Juvenile  Justice 
and  Delinquency  who  could  certainly  respond  to  that  question.  And 
I  think  what  I  will  do  is  see  whether  they  have  an  answer  to  it. 

Ms.  LOFGREN.  I  would  very  much  appreciate  that. 

One  of  the  things  that  I  think  it  is  important  for  us  to  do — and 
I  am  not  totally  hostile  to  the  idea  of  block  grants  for  local  commu- 
nities, although  I  do  think  we  ought  to  have  some  guidance  in 
terms  of  x  amount  should  be  spent  on  preventive  activities,  x 
amount  on  law  enforcement  per  se.  However,  I  think  we  need  to 
expect  outcome  results.  We  need,  if  you  are  going  to  spend  a  billion 
dollars  on  prisons  or  a  billion  dollars  on  counseling  for  7-year-olds, 
we  should  be  able  to  have  something  we  can  measure  at  end  of  1 
year  or  2  years  to  see  if  what  we  are  doing  is  working. 

Could  your  department  actually  come  up  with  standards  that  we 
could  utilize  that  would  give  us  real  information  about  outcomes 
and  criminality? 

Mr.  Schmidt.  Yes.  The  comment  was  made  earlier  that  the  pre- 
vention programs  and  the  police  programs  under  the  1994  act  all 
require  an  evaluation  and  measuring  components.  So  it  is  the  in- 
tention that  these  programs  will,  in  fact,  be  evaluated. 

I  agree  with  you  totally.  I  think  the  programs  should  be  held  ac- 
countable. I  think  the  people  who  administer  the  programs  should 
be  held  accountable. 

Ms.  LOFGREN.  Would  the  measure  be  crime  rate  per  se  or  juve- 
nile crime  rate? 

Mr.  Schmidt.  If  you  start  getting  into  crime  rates  you  get  into 
a  lot  of  complicating  factors.  And  it  is  hard  to  correct  for  all  of 
those  factors. 

If  you  are  talking  on  an  aggregate  basis,  demographic  shifts  and 
others,  there  are  people  who  are  good  at  figuring  out  how  you  hon- 
estly evaluate  the  impact  of  a  program,  and  they  could  deal  with 
those  factors. 

Ms.  LoFGREN.  I  would  like  to  see  the  factors  being  utilized.  We 
have  had  programs  that  were  sometimes  evaluated  by  the  State 
and  local  government,  and  the  evaluation  didn't  always  yield  solid 
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results  that  citizens  could  trust  that  we  were  actually  doing  some- 
thing effective.  And  I  think  if  we  are  going  to  spend  any  amount 
of  money  we  want  to  know  that  what  we  are  doing  is  effective,  and 
we  want  to  be  able  to  measure  it  and  be  able  to  know  that  it  makes 
our  communities  safer. 

Another  issue  I  wanted  to  raise  with  you — and  complaints  I  have 
heard  about  from  prosecutors — is  that  there  is  insufficient  re- 
sources for  prosecution  and  defense — local  prosecution  and  defense 
in  the  current  crime  bill  and  also  in  the  bill  before  us  today.  It 
won't  really  do  any  good  to  have  all  of  those  new  police  officers  if 
we  lack  the  capacity  to  prosecute.  Could  you  address  that  issue, 
please? 

Mr.  Schmidt.  Well,  I  have  said  it  before  in  public  settings — I 
have  never  said  it  in  quite  this  public  a  setting.  I  acknowledge  the 
prosecutors  actually  have  something  of  a  point.  There  is  a  lot  of 
money  for  police,  and  I  know  there  is  a  lot  of  reason  to  believe  that 
that  is  effective. 

If  it  is  effective,  it  does  produce  greater  demands  for  prosecutors. 
Ultimately,  it  produces  greater  demand  for  prisons,  and  there  is 
money  for  that. 

There  is  some  money  in  the  bill  starting  in  the  next  fiscal  year 
to  make  grants  to  other  parts  of  the  State  criminal  justice  systems 
that  will  be  affected  by  the  crime  bill.  But  the  amounts  of  money 
are  arguably  not  proportionate  to  what  is  being  spent  in  the  police 
area  or  in  the  prison  area.  And  I  think  that  within  the  resources 
that  are  available,  we  would  try  to  do  the  best  we  can  to  make 
those  available  and  let  people  use  them  to  the  extent  they  are 
there. 

But  I  wouldn't  dispute  that.  I  think  that  prosecutors — and  I  have 
heard  it  directly  from  a  lot  of  prosecutors — have  something  of  a 
grievance,  if  you  want  to  call  it  that,  that  when  the  overall  package 
was  put  together  there  wasn't  as  much  money  committed  to  the 
middle  parts  of  the  system  as  were  committed  at  front  end  at  the 
police  stage  and  then  at  the  back  end  at  the  prison  stage. 

Mr.  McCOLLUM.  Mr.  Coble. 

Mr.  Coble.  Thank  you,  Mr.  Chairman.  Mr.  Schmidt,  good  to 
have  you  with  us  today. 

Mr.  Schmidt,  in  the  best  of  all  worlds.  State  and  local  govern- 
ments should  enjoy  maximum  flexibility  in  disposing  of  the  Federal 
grants  for  which  they  become  beneficiaries.  Having  said  that,  do 
you  believe  that  the  manner  in  which  Federal  funds  are  to  be  dis- 
tributed under  the  1994  crime  bill  provide  that  flexibility? 

Mr.  Schmidt.  Well,  you  have  to  look  program  by  program.  I 
think  that  the  COPS  Program  is  a  sensibly  and  properly  defined 
program  to  carry  out  a  measurable  objective,  which  is  to  increase 
the  number  of  police  in  communities  around  this  country.  So  within 
that  goal  and  in  order  to  achieve  that  goal,  I  think  that  program 
is  well-designed. 

I  think  the  prison  program  is  basically  well-designed  to  carry  out 
the  objective  there  of  allowing  the  States  to  have  the  resources  to 
build  additional  prison  facilities.  So  I  think  I  would  answer  yes. 

Mr.  Coble.  Would  one  come  to  mind  where  you  would  think  that 
perhaps  the  flexibility  was  not  available?  And  perhaps — I  am  not 
suggesting  that  it  is. 
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Mr.  Schmidt.  Well,  if  you  look  at  individual  programs,  they  have 
in  each  case  I  guess  greater  or  lesser  flexibility.  Although  all  the 
programs  that  are  in  the  1994  law,  have — it  seems  to  me — a  rel- 
atively clearly  defined  purpose,  and  the  flexibility  is  within  the 
range  of  carrying  out  that  purpose. 

There  are  some  provisions  such  as  the  crime  prevention  block 
grants  which  allow  a  range  of  purposes  and  then  allow  local  com- 
munities to  pick  from  among  those  purposes,  but  those  various  pur- 
poses are  pretty  clearly  defined. 

Mr.  Coble.  Much  has  been  said  this  morning,  Mr.  Chairman  and 
Mr.  Schmidt,  about  the  100,000  cops  on  the  street.  And  as  you 
pointed  out,  unfortunately,  many  of  us — many  people  impersonally 
respond  to  Federal  funds  as  if  those  Federal  funds  do  in  fact  fall 
from  the  sky.  You  and  I  both  know  that  Federal  funds  come  out 
of  the  pockets  of  our  constituents  and  that  I  think  is  unfortunate 
that  many  people  were  perhaps  surprised  by  that. 

Having  said  that,  am  I  correct  when  I  recall  that  the  COPS 
grants  are  for  3-year  periods?  Is  that  correct? 

Mr.  Schmidt.  Yes. 

Mr.  Coble.  Do  you  know,  Mr.  Schmidt,  what  portion  of  the  funds 
have  been  appropriated  for  fiscal  year  1995? 

Mr.  Schmidt.  Well,  nothing  has  been  appropriated  for — ^you  are 
talking  about  actual  appropriation.  Clearly,  nothing  has  been  ap- 
propriated for  fiscal  1995.  There  is  a  trust  fund  set  up — I  am  sorry, 
fiscal  1995.  $1.3  billion  is  in  the  current  fiscal  year  for  the  COPS 
Program. 

Mr.  Coble.  And  leaving  how  much  for  the  next  2  years? 

Mr.  Schmidt.  Well,  there  is  a  total  of  $8.8  billion  authorized 
under  the  COPS  Program  over  the  6-year  period. 

Mr.  Coble.  $8.8  billion.  OK.  And  how  much  for  1995? 

Mr.  Schmidt.  $1.3  billion. 

Mr.  Coble.  Thank  you  very  much. 

One  final  question  to  extend  what  the  gentleman  from  Indiana 
was  discussing  regarding  the  playing  of  politics.  And  politics  is 
practiced  in  this  town,  as  we  all  know,  Mr.  Schmidt,  wildly  and 
sometimes  indiscreetly  by — Republicans  and  Democrats  alike  are 
guilty  of  it,  if  practicing  politics  is  an  art  for  which  guilt  should  be 
assessed. 

Let  me  put  a  hypothetical  to  you.  Assume  for  the  sake  of  illustra- 
tion that  Congressman  A  voted  against  the  crime  bill,  and  he  rep- 
resents municipality  B  which  has  expressed  interest  in  receiving  a 
grant.  In  no  way  would  municipality  B's  Congressman  vote  against 
the  bill.  That  would  not  have  been  considered,  I  take  it,  from  what 
you  said  earlier. 

Mr.  Schmidt.  That  is  correct. 

Mr.  Coble.  I  have  no  further  questions,  Mr.  Chairman.  I  thank 
you. 

Mr.  McCOLLUM.  Thank  you,  Mr.  Coble. 

Ms.  Jackson  Lee. 

Ms.  Jackson  Lee.  Mr.  Chairman,  thank  you  very  much. 

Mr.  Schmidt,  I  started  out  this  morning  claiming  the  role  of  a 
crime  fighter  and  also  acknowledging  that  the  idea  of  being  strong 
on  crime  is  not  one  that  belongs  to  one  party  over  another.  Simi- 
larly, not  to  have  attributed  to  Democrats  of  being  soft  on  crime. 
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I  would  have  hoped  that  the  1994  bill — and  maybe  you  had — 
maybe  we  didn't  allow  your  creative  pen — it  could  have  been  called 
something  like  the  clean  sweep  bill  to  sweep  all  the  criminals  off 
the  street,  and  it  might  have  gotten  the  attention  that  it  deserved 
for  what  it  tried  and  did  do. 

But  I  was  noting  on  the  100,000  police  program,  you  recall  were 
suggesting — not  in  a  negative  manner — about  decisions  of  local  ju- 
risdictions. I  think  I  heard  you  more  clearly  speaking  to  the  co- 
operation between  the  Federal  Government  and  local  jurisdictions 
and  the  idea  of  the  partnership  helps  to  emphasize  and  ensure  that 
the  dollars  given  to  local  jurisdictions  will,  in  fact,  be  used  for 
crime. 

I  think  it  should  be  noted — or  crime  prevention  and  crime  elimi- 
nation. It  should  be  noted,  on  the  law  enforcement  part  of  it,  my 
mayor  in  the  city  of  Houston  offered  and  has  received  a  creative 
aspect  which  talked  about  overtime  for  officers.  So  that  they  may 
not  be  new  officers,  but  you  can  use  existing  expanded  time  on  the 
street.  Let  me  have  a  comment  on  that  as  a  productive  way  of 
using  those  dollars. 

Mr.  Schmidt.  Well,  it  is  a  useful  point  in  that  the  statute  re- 
quires that  85  percent  of  the  money  be  spent  to  put  additional  cops 
into  communities,  but  we  are  allowed  to  use  a  portion  of  that  in 
ways  that  don't  actually  involve  hiring  new  police  if  a  community 
can  demonstrate  that  spending  the  money  for  something  else  will 
free  up  resources  in  order  to  allow  them  to  put  cops  on  the  street, 
and  the  example  given  was  if  you  have  sworn  officers  currently 
performing  civilian  functions  and  you  want  to  go  out  and  hire  civil- 
ians in  order  to  allow  those  sworn  officers  to  go  out  to  the  street. 

So  there  is  that  flexibility  in  the  statute  to  deal  with  particular 
situations  where  people  have,  you  know,  defensible  plans  and  credi- 
ble plans  that  will  result  in  putting  new  officers  out  on  the  street 
without  actually  having  to  hire  additional  officers. 

Ms.  Jackson  Lee.  And,  ultimately,  you  have  the  result  of  adding 
to  the  crimefighting. 

Let  me  conclude  very  briefly  by  saying  that,  in  hearing  you  say 
about  the  cooperation  between  local  and  Federal  Government,  we 
can  then  look  to  those  dollars  going  for  the  programs  of  violence 
against  women,  the  drug  courts  that  are  so  much  needed  in  my 
community  and  that  have  not  had  the  resources  to  do  so.  And  then 
the  issue  that  I  raised  earlier,  potentially  in  working  on  a  national 
network  or  national  focus  on  child  molestation. 

What  I  saw  in  the  1994  bill  is  that  it  gives  the  opportunity  for 
those  issues  to  be  responded  to,  which  as  I  understand — you  need 
to  tell  me.  You  have  traveled  around  and  you  have  had  local  juris- 
dictions come  in  and  make  presentations.  They  seem  to  be  sa5dng 
that  they  want  these  dollars  to  do  just  those  things  and  not  put 
watering  systems  on  golf  courses?  I  haven't  heard  that.  Is  that 
what  they  are  asking  us  for?  Those  kinds  of  preventive  measures 
or  crimefighting  measures? 

Mr.  Schmidt.  The  answer  to  that  is  yes.  You  have  to  look  at  each 
program.  But  certainly  the  ones  that  you  mentioned  in  each  case 
have  people  around  the  country  who  are  very  eager  and  prepared 
to  apply  and  use  those  funds,  I  think,  in  the  way  that  Congress  ex- 
pected them  to  be  used. 
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Ms.  Jackson  Lee.  And  a  signal  would  be  unclear  if  we  did  other- 
wise? 

Mr.  Schmidt.  Well,  if  you  back  away  from  those  programs  there 
are  going  to  be  a  lot  of  people  around  this  country  who  have 
thought  and  believed  that  there  was  something  concrete  and  real 
that  was  coming  in  those  areas. 

Violence  against  women  might  be  the  strongest  example  because 
I  think  there  is  a  real,  almost  a  level  of  excitement  around  the 
country  about  the  prospect  in  every  State  of  having  a  comprehen- 
sive approach  to  it.  So  if  you  go  and  talk  to  someone  who  is  run- 
ning a  program  of  assistance  for  victims  of  violence,  for  example, 
of  domestic  violence,  they  are  excited  not  only  about  the  prospect 
they  may  get  some  money  for  themselves  but  also  about  the  pros- 
pect that  the  police  are  going  to  have  a  program  in  place  which  will 
give  them  a  place  to  turn  early  on  in  that  cycle  so  that  they  don't 
have  to  let  things  drift  to  possibly  more  serious  stages. 

And  they  are  excited  about  the  prospect  that  the  battered  wom- 
en's shelter  is  going  to  get  money  at  all.  It  is  not  just  the  money 
for  them  but  the  fact  that  there  is  a  comprehensive  program  going 
forward. 

That  case  may  be  particularly  strong  where  there  is  an  expecta- 
tion that  has  been  built  up  that  there  is  going  to  be  a  serious  effort 
to  deal  with  that  problem. 

Ms.  Jackson  Lee.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  McCOLLUM.  Thank  you. 

We  have  a  vote  on  now  on  the  rule  on  the  unfunded  mandates 
bill.  And  Mr.  Schmidt,  the  Associate  Attorney  General,  needs  to  get 
back  to  his  duties. 

We  have  the  two  States  attorneys  general  coming  up  as  our  next 
panel.  And,  without  objection — I  know  it  does  impose  somewhat  of 
a  restriction  on  some  of  our  Members — I  would  very  much  like  to 
let  this  witness  go  and  when  we  return  have  the  two  State  attorney 
generals  back  here. 

Mrs.  Schroeder.  Reserving  my  right  to  object.  Would  it  be  okay 
to,  first  of  all,  put  on  the  record  if  we  have  alternative  hearings? 
I  am  running  between  this  and  armed  services,  so  I  will  not  object 
to  this,  but  I  would  like  to  have  it  known  that  I  am  tr3dng  to  be 
here  as  much  as  I  can.  And  could  we  put  questions  in  the  record? 

Mr.  McCOLLUM.  Absolutely.  Questions  could  be  submitted  for  the 
record  for  each  of  our  panels  today.  And  that  would  be  particularly 
appropriate  for  the  Justice  Department.  Without  any  other  objec- 
tions that  would  be  the  case. 

We  will  be  in  recess  for  about  10  minutes.  And  we  are  going  to 
continue  with  the  next  panel. 

[Recess.] 

Mr.  McCoLLUM.  The  subcommittee  is  called  to  order,  if  I  could 
at  this  time. 

We  have  a  very  distinguished  panel  of  witnesses  this  afternoon, 
and  we  have  been  holding  them  for  a  little  bit  longer  than  I  would 
like  and  I  know  they  would.  And  it  gives  me  pleasure  to  bring  for- 
ward two  State  attorneys  general:  from  California,  Dan  Lungren; 
and  from  the  State  of  Virginia,  Jim  Gilmore. 
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Come  on  up,  and  I  will  give  you  proper  introductions,  and  we  will 
get  the  hearing  under  way,  which  we  have  been  long  overdue  in 
doing  here. 

Let  me,  first  of  all,  introduce  Attorney  General  Dan  Lungren 
here.  Dan  Lungren  is  the  29th  attorney  general  from  the  State  of 
California.  Dan  was  recently  reelected  for  a  second  term  as  Califor- 
nia's chief  law  enforcement  officer.  He  is  a  good  friend  of  this  sub- 
committee, having  served  as  a  Member  of  this  House  and  the  Judi- 
ciary Committee  for  10  years.  He  is  best  known  for  his  help  in  the 
passage  of  the  Crime  Prevention  and  Control  Act  of  1984.  We  are 
pleased  to  have  Dan  here  with  us  today. 

Then  we  have  Jim  Gilmore  from  the  Commonwealth  of  Virginia. 
Mr.  Gilmore  began  his  service  as  Virginia's  38th  attorney  general 
last  year.  He  has  amassed  an  impressive  law  enforcement  record 
while  serving  as  the  chief  prosecutor  for  Henrico  County,  VA.  He 
tried  13  murder  cases  and  secured  the  convictions  in  all  13  cases. 

And  before  we  actually  introduce  them  to  make  their  comments, 
Congressman  Scott,  by  all  means. 

Mr.  Scott.  Thank  you,  I  am  sure  Attorney  General  Gilmore 
would  like  me  to  reflect  his  prior  service  as  the  Henrico  County 

Mr.  McCOLLUM.  Henrico.  I  didn't  pronounce  that  correctly. 

Mr.  Scott.  He  was  recently  elected  and  has  served  a  little  over 
a  year  as  the  Commonwealth's  attorney.  He  was  in  private  practice 
for  10  years  and  a  University  of  Virginia  Law  School  graduate.  I 
am  delighted  to  welcome  Attorney  General  Gilmore  to  the  panel 
and  look  forward  to  his  comments. 

Mr.  McCOLLUM.  I  thank  you  very  much. 

At  this  point,  I  am  going  to  recognize  Attorney  General  Lungren 
and  Attorney  General  Gilmore.  They  may  summarize  their  state- 
ments, and  we  will  place  their  full  statements  in  the  record. 

Mr.  Lungren. 

STATEMENT  OF  DANIEL  E.  LUNGREN,  ATTORNEY  GENERAL, 
STATE  OF  CALIFORNIA 

Mr.  Lungren.  Mr.  Chairman,  I  have  submitted  my  entire  state- 
ment, and  so  I  will  attempt  to  summarize  it. 

First  of  all,  I  would  like  to  thank  you  for  the  opportunity  to  ap- 
pear before  you  here.  It  is  a  lot  of  fun  to  come  before  a  committee 
and  subcommittee  on  which  I  was  a  member  for  10  years. 

And  I  particularly  recall  the  success  we  had  with  the  Com- 
prehensive Crime  Control  Act  in  1984.  That  core  bill  contained 
many  things,  including  truth-in-sentencing  provisions,  which  I 
know  are  now  being  emulated  in  Virginia  and  other  States.  In  Cali- 
fornia, we  have  made  a  start  on  that,  and  we  need  to  do  more. 

I  would  like  to  commend  you,  Mr.  Chairman,  for  your  leadership 
in  attempting  to  construct  some  Federal  incentives  for  us  to  en- 
courage the  States  to  take  such  action  in  their  own  jurisdictions  as 
well. 

However,  in  addition  to  the  core  bill  that  we  had  in  1984,  I — at 
that  time,  I  was  privileged  to  sponsor  legislation  on  behalf  of  the 
Reagan  administration  that  dealt  with  the  good-faith  exception  to 
the  exclusionary  rule  as  well  as  reform  of  the  habeas  corpus  proce- 
dures. And  it  is  with  respect  to  the  habeas  section  of  H.R.  3  that 
I  would  like  to  address  myself 
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First  of  all,  I  might  say  that  I  certainly  enjoyed  the  10  years  I 
served  in  the  Congress.  It  was  a  great  pleasure.  It  was  a  good  deal 
of  fun,  and  I  think  we  did  things  while  we  were  here.  But  in  the 
4  years  plus  that  I  have  been  attorney  general  it  has  given  me  an 
opportunity  to  view  things  at  a  slightly  different  level,  particularly 
in  the  area  of  criminal  justice. 

While  we  in  Washington  do  hear  from  our  constituencies  and 
while  we  try  and  reflect  as  best  we  can  on  that  which  we  hear  from 
our  constituencies,  in  the  office  of  attorney  general  I  think  you 
probably  hear  a  little  more  directly  in  the  area  of  criminal  justice. 
You  hear  the  cries  of  the  victims.  You  hear  the  cries  of  the  victims* 
families. 

And  certainly  one  aspect  of  the  message  that  you  hear,  and  I 
think  one  aspect  of  the  message  that  was  heard  in  November,  is 
that  Washington  may  not  always  know  best.  As  much  as  we  have 
tremendous  talent  here  and  we  are  trying  to  do  good,  I  think  at 
times  we  make  a  mistake  of  trying  to  create  a  cookie-cutter  model 
for  all  places  dealing  with  problems  that  may  have  some 
similarities.  This  is  particularly  relevant  with  respect  to  the  oper- 
ation of  State  criminal  justice  systems. 

I  would  like  to  focus  the  attention  of  my  remarks  on  Federal  ha- 
beas interference  with  effective  sanctions  in  the  States  as  well  as 
the  problem  of  prisoner  litigation.  I  would  like  to  emphasize  at  the 
outset  that  my  comments  are  not  meant  as  a  blanket  criticism  of 
the  Federal  judiciary.  Rather,  the  source  of  our  difficulty  really  lies 
with  the  inadequacy  of  present  law.  You  can't  blame  judges  for 
doing  what  they  are  allowed  to  do  under  the  law. 

When  people  in  ask  me  why  in  the  State  of  California  we  have 
had  such  a  problem  dealing  with  the  death  penalty,  it  is  easy  to 
tell  them  that  in  1980's  we  had  a  problem  with  the  California  Su- 
preme Court.  We  had  an  historic  event  in  which  three  members  of 
the  California  Supreme  Court  were  basically  tossed  out  of  office — 
the  first  time  in  our  history. 

As  a  result  of  the  actions  of  the  voters  and  by  appointment  of  two 
Governors,  we  have  a  reconstitution  of  that  court,  a  re-review  of 
our  death  penalty  statutes,  and  an  affirmance  of  most  of  the  death 
penalty  convictions  and  sentences  that  we  received. 

So  why  do  we  not  have  a  death  penalty  carried  out  in  California 
today?  At  least,  why  do  we  not  have  it  carried  out  more  than  twice 
in  the  last  27  years?  The  answer  simply  lies  with  the  Federal 
courts. 

So  rather  than  shrug  my  shoulders  when  people  ask  me  why 
can't  this  law  be  carried  out  when  presumably  it  is  constitutional — 
that  is,  the  Supreme  Court  has  said  it  is  constitutional  and  so  has 
the  State  supreme  court — I  have  to  say  that  the  reason  it  has  not 
been  carried  out  is  the  interference  that  one  finds  in  the  Federal 
judiciary,  primarily  through  the  writ  of  habeas  corpus.  That  is  why 
it  is  so  important. 

We  can  do  all  we  want  in  our  State — and  we  do — to  fight  violent 
crime.  But  the  answer  lies  in  Washington,  DC,  with  respect  to  ha- 
beas corpus  reform  if,  in  fact,  the  death  penalty  is  going  to  be  a 
reality  in  our  State  and  other  States,  and  if,  in  fact,  it  is  going  to 
have  an  effective  deterrence  as  well  as  the  appropriate  effect  as  a 
just  punishment  for  the  worst  of  our  crimes. 
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So  let  me  address,  first  of  all,  general  habeas  reform.  I  think  any 
effort  undertaken  by  the  Congress  would  be  incomplete  unless  it 
addresses  general  habeas  corpus  reform. 

The  problem  of  delay  in  noncapital  cases  is  no  less  a  problem 
than  it  is  in  capital  litigation.  So  let  me  just  touch  on  some  of  the 
key  elements  necessary.  I  have  more  detail  in  my  prepared  text 
that  I  have  submitted  to  the  committee. 

No.  1,  a  time  limitation  for  the  filing  of  State  prisoner  petitions 
in  Federal  court.  No.  2,  a  standard  for  the  granting  of  certificates 
for  probable  cause  of  appeal  which  requires  a  substantial  showing 
of  denial  of  a  Federal  right.  The  reason  for  that  is  that  the  Federal 
courts  are  not  just  a  substitute  for  the  State  courts.  There  is  no 
reason  to  believe  that  because  the  Federal  courts  review  these  last 
that  they  necessarily  review  these  best.  That  is  not  what  the  writ 
of  habeas  corpus  is  all  about. 

And,  by  the  way,  I  hasten  to  add  we  are  not  talking  about  the 
historic  writ.  We  are  not  talking  about  the  constitutional  writ.  We 
are  not  talking  about  the  writ  that  you  use  with  a  capital  G  and 
a  capital  W.  We  are  not  talking  about  the  writ  that  was  suspended 
by  M)raham  Lincoln. 

The  reason  I  mentioned  that  is  because  when  I  testified  several 
years  ago  a  Federal  judge  got  up  and  talked  about  tampering  with 
the  Constitution.  We  are  talking  about  a  statutory  writ  that  was 
established  by  the  Congress  of  the  United  States  and,  therefore, 
subject  to  revision  by  the  Congress  of  the  United  States. 

The  third  area  that  I  would  talk  about  is  authority  for  Federal 
courts  to  dismiss  frivolous  claims,  even  if  available  State  remedies 
have  not  been  exhausted.  And  the  reason  I  say  that  is  that,  while 
I  believe  in  the  rule  of  exhaustion,  if  on  its  face  it  is  a  frivolous 
claim  then  the  Federal  courts  ought  to  have  the  authority  to  dis- 
miss it  at  that  time  rather  than  send  it  back  to  the  State  courts 
and  not  dismiss  it  until  State  remedies  have  been  exhausted. 

So  I  wholeheartedly  endorse  those  general  reform  provisions  that 
are  contained  in  H.R.  3  and  am  somewhat  pleased  that  they  are 
similar  to  provisions  that  I  sponsored  while  a  member  of  the  House 
Judiciary  Committee. 

As  I  mentioned,  an  effective  death  penalty  is  only  going  to  be- 
come a  reality  if  in  fact  we  have  reform  of  the  Federal  system.  As 
the  Powell  Commission  report  stated  in  1989,  the  relatively  small 
number  of  executions  as  well  as  the  delay  in  cases  where  an  execu- 
tion has  occurred  makes  clear  that  the  present  system  of  collateral 
review  operates  to  frustrate  the  law  of  37  States.  That  was  the 
Commission  that  was  chaired  by  former  Justice  Powell. 

I  think  that  is  a  fairly  simple  statement,  and  it  tells  us  where 
we  are. 

As  a  matter  of  fact,  one  of  the  first  things  that  I  had  to  deal  with 
as  attorney  general  of  the  State  of  California  was  the  Robert  Alton 
Harris  case,  the  first  case  that  was  at  a  point  in  the  Federal  judici- 
ary where  an  execution  might  be  carried  out.  A  brutal  case. 

A  man  who  had  previously  killed,  gotten  out  after  6  years,  de- 
spite a  torture  murder  of  an  individual,  was  out  exactly  6  months 
when  he  decided  to  do  a  holdup  with  a  brother.  At  that  point  in 
time,  he  believed  he  needed  a  getaway  car;  and  so  he  found  two 
kids,  two  teenagers,  that  were  parked  across  the  street  from  a  Jack 


133 

in  the  Box  in  San  Diego,  CA,  having  just  purchased  two  ham- 
burgers. 

He  forced  them  to  go  to  a  remote  area  and  then  killed  both  of 
the  young  men — 16  years  of  age.  Particularly  gruesome  was  the 
second  murder  where  he  had  a  young  boy  pleading  for  his  life  and 
having  Robert  Alton  Harris  tell  him,  nobody  can  help  you  now.  Die 
like  a  man. 

After  blowing  the  brains  away  of  the  second  boy,  he  calmly  ate 
the  remains  of  the  hamburger  that  that  boy  had  purchased  and 
laughed  about  the  fact  that  his  brother  couldn't  bring  himself  to  do 
that.  He  was  convicted  and  sentenced  in  1981  and  for  13  years  ba- 
sically held  the  system  at  bay. 

During  the  process,  in  the  consideration  of  one  of  his  habeas  peti- 
tions, one  of  the  Federal  judges  in  the  ninth  circuit  was  moved  to 
say  that  this  case  is  a  textbook  example  of  the  abuse  of  habeas  cor- 
pus which  must  be  dealt  with  and  indicated  that  the  Congress  was 
looking  at  it  at  that  very  time. 

As  I  say,  in  the  Congress  I  dealt  with  this  issue  at  arm's  length. 
As  attorney  general  I  dealt  with  it  close  up  where  I  had  to  be  at 
San  Quentin  the  night  of  the  execution  and  be  there  with  the  par- 
ents of  the  dead  boys  and  talk  to  one  of  the  mothers  that  night  as 
four  times — four  times  between  6  p.m.  one  night  and  6  a.m.  the 
next  night — four  separate  Federal-State  orders  were  put  into  effect 
that  went  up  to  the  U.S.  Supreme  Court.  We  dealt  with  every  sin- 
gle one  of  them.  We  were  successful.  It  was  historic.  It  has  never 
been  done  before;  and,  hopefully,  it  will  never  be  done  again. 

And  the  Supreme  Court  issued  an  order  which  said  that  jurisdic- 
tion in  this  case  with  respect  to  any  stays  is  no  longer  available 
to  any  Federal  court  except  the  U.S.  Supreme  Court. 

On  the  occasion  of  the  second  stay  order  I  went  to  the  mother 
because  I  felt  it  was  my  obligation  to  tell  her  how  the  system 
works,  the  system  I  was  party  to  creating  as  a  Member  of  Con- 
gress. And  I  explained  to  her  that  the  second  stay  order  had  just 
gone  into  effect  basically  on  the  same  terms  as  the  previous  stay 
order  which  had  been  overturned  by  the  Supreme  Court  about  2 
hours  before.  And  when  I  explained  to  her  that  we  were  ready  to 
act  and  we  would  in  fact  be  successful,  she  looked  at  me  and  said, 
oh,  I  get  it.  It  is  like  a  chess  game. 

Now  those  words  were  like  a  cold  blast  of  winter's  air  at  me,  and 
I  thought  for  a  moment  what  should  I  say  to  her.  And  I  said,  you 
know,  it  shouldn't  be  a  game  at  all.  It  should  be  about  justice. 

And  that  is  what  we  are  here  about.  It  is  a  question  of  justice 
rather  than  gamesmanship.  There  is  no  reason  to  explain  to  the 
mother  of  a  dead  victim  why  our  system  allows  someone  to  go  up 
to  the  U.S.  Supreme  Court  four  times,  basically  on  the  same  issue, 
with  a  total  of  10  separate  Federal  judges  issuing  the  four  stay  or- 
ders, most  of  them  never  having  been  a  part  of  the  3-judge  panel 
that  dealt  with  the  case  in  the  first  place.  And  that  is  what  we  are 
talking  about  in  terms  of  reform. 

We  need  to  look  at,  first  of  all,  what  the  Federal  court  standard 
of  review  is.  In  other  words,  what  review  should  be  available  on 
Federal  habeas  corpus  following  the  State  trial,  the  State  appeal, 
the  State  collateral  proceedings  and  cert  review  by  the  U.S.  Su- 
preme Court? 
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Because  one  of  the  real  costs  of  habeas  corpus  review  in  current 
States  is  the  lack  of  finality.  Absent  finality,  the  criminal  law  loses 
much  of  its  deterrent  effect.  And  the  court  in  McClesky  v.  Zant 
noted  this.  Finality  has  a  particular  importance  in  a  Federal  sys- 
tem. 

And  reexamination  of  State  convictions  on  Federal  habeas  corpus 
review  frustrated  both  the  State's  sovereign  power  to  punish  of- 
fenders and  the  good-faith  attempt  to  honor  constitutional  rights. 
Our  Federal  system  recognizes  the  independent  power  of  a  State  to 
articulate  societal  norms  through  criminal  law,  but  the  power  of  a 
State  to  pass  laws  means  little  if  the  State  cannot  enforce  them. 

Now,  being  from  California,  maybe  I  can  explain  it  this  way: 
What  makes  Judge  Malcolm  Lucas,  when  he  took  off"  the  robe  as 
a  district  court  Federal  judge  and  assumed  the  position  and  there- 
fore took  on  the  robe  as  the  chief  justice  of  the  California  Supreme 
Court,  what  makes  him  less  capable  of  dealing  with  constitutional 
issues?  What  makes  him  less  faithful  to  the  precepts  of  the  Con- 
stitution? What  makes  every  other  Federal  judge  presumptively 
more  supportive  of  constitutional  rights?  To  ask  the  question  I 
think  is  to  answer  it. 

What  we  are  saying  is,  What  kind  of  review  should  be  allowed? 
It  seems  to  me  we  should  accord  an  appropriate  level  of  deference 
to  State  procedures.  And  that,  in  fact,  is  what  Teague  v.  Lane  basi- 
cally told  us. 

But  I  happen  to  think  we  have  to  go  to  the  standard  of  full  and 
fair.  And  I  know  that  is  not  in  the  current  bill.  I  would  ask  you 
to  examine  that.  And  I  would  ask  every  Member  sitting  here  why 
has  the  Congress  established  a  statutory  level  of  review  that  gives 
the  District  of  Columbia  trial  judges  greater  deference  than  it  gives 
to  the  trial  judges  in  Los  Angeles?  Or  Oklahoma  City? 

They  don't  use  the  word  full  and  fair,  but  go  back  and  look  at 
the  language  that  the  Congress  has  given  for  the  level  of  review 
on  a  writ  for  someone  trying  to  overturn  their  conviction  or  sen- 
tence in  the  District  of  Columbia,  and  you  will  find  that  it  really 
amounts  to  full  and  fair. 

And  what  we  in  the  States  are  saying  is,  under  the  Constitution 
we  are  sovereign  States.  Why  do  we  not  have  granted  to  us  the 
same  level  of  consideration,  of  respect  for  our  system,  as  in  fact  is 
granted  to  the  District  of  Columbia? 

It  seems  to  me  that  there  is  no  answer  there.  This  standard  has 
been  reviewed  by  appellate  courts.  That  is  the  standard  established 
by  Congress  and  given  to  them  and  has  been  approved. 

So  it  just  seems  to  me  that  when  you  are  looking  at  the  stand- 
ard, full  and  fair  would  take  us  back  to  where  we  ought  to  be.  I 
know  it  is  not  in  this  bill.  I  think  this  bill  does  have  some  better 
aspects  to  it  than  current  law,  but  it  seems  to  me,  ultimately,  that 
we  need  to  get  to  that  point. 

Limitations  on  successive  petitions  are  absolutely  necessary.  We 
need  to  be  earnest  in  our  treatment  of  that.  And  I  have  spoken  at 
some  length  in  terms  of  my  printed  testimony  with  respect  to  those 
matters. 

Let  me  turn  now  to  abusive  prisoner  lawsuits.  There  are  prisoner 
lawsuits  that  are  justifiable.  There  is  no  doubt  about  it.  But  1,100 
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of  them  filed  per  year  now  in  the  State  of  Cahfornia?  One  thousand 
one  hundred  Federal  prisoner  lawsuits? 

I  now  as  Attorney  General  of  the  State  of  California  have  51  at- 
torneys who  do  nothing  else  but  respond  to  prisoner  lawsuits — 51. 
I  am  hiring  more.  I  spend  nearly  $  10  million  a  year  just  responding 
to  prisoner  lawsuits. 

And  what  are  they? 

An  inmate  who  claimed  that  having  to  write  the  California  Cor- 
rectional Institution  as  part  of  his  return  address  was  a  violation 
of  his  constitutional  right. 

An  inmate  sought  an  injunction  and  damages  because  while 
being  transported  by  bus  he  was  not  permitted  to  speak  to  anyone 
other  than  his  seatmate.  An  effort  to  try  and  keep  some  sort  of  san- 
ity in  the  bus  as  it  was  moving  along. 

Another  inmate  sued  us  because  his  sandwich  happened  to  be 
less  than  perfect  and  his  cookies  were  crumbled. 

Another  inmate  sued  because  he  got  crunchy-style  peanut  butter 
in  his  peanut  butter  and  jelly  sandwich  instead  of  regular. 

We  can  laugh  about  those  and  ultimately  win  those,  but  the  fact 
of  the  matter  is  I  have  to  spend  hours  and  hours  and  taxpayers' 
dollars  time  and  again  to  get  to  that  point.  That  is  why  I  think  we 
need  those  provisions  that  are  in  H.R.  3  addressing  the  growing 
problem  of  abusive  lawsuits. 

We  need  to  have  those  things  that  will  allow  the  Federal  judicial 
system  to  deal  with  things  immediately.  We  need  to  remove  this 
idea  that  the  Federal  judicial  system  is  a  small  claims  court  for  in- 
mate grievances. 

I  have  talked  to  many  of  the  Federal  judges,  and  they  will  tell 
you  the  very  same  thing.  They  think  we  should  allow  deference  to 
administrative  procedures  at  the  State  level  to  take  care  of  many 
of  these  problems. 

We  ought  to  require  at  least  a  partial  filing  fee.  There  is  virtually 
no  filing  fee.  You  or  I  or  any  of  our  constituents  have  to  pay  a  filing 
fee  to  get  to  court.  In  most  cases,  prisoners  don't  even  have  to  do 
that. 

We  need  some  penalty  when,  in  fact,  they  are  found  to  be  vexa- 
tious litigants,  in  addition  to  an  injunctive  relief,  which  is  allowed. 
We  ought  to  perhaps  strengthen  that  to  make  it  required  by  judges, 
upon  finding  that  there  is  a  vexatious  litigant,  we  ought  to  have 
some  penalty  of  a  final  nature  in  those  respects. 

Again,  not  denjdng  the  opportunity  for  suit  based  on  actual 
claims  of  injury,  there  ought  to  be  a  requirement  that  there  be 
some  actual  injury;  that  is  not  a  requirement  today.  And  if  we  don't 
understand  what  is  happening  here,  you  ought  to  just  understand 
what  some  of  the  prisoners  tell  us. 

We  have  prisoners  that  have  filed  tens,  if  not  hundreds,  of  law- 
suits and  as  soon  as  one  is  dismissed,  they  file  another  one;  and 
they  laugh  at  us  because  it  is  their  way  of  tweaking  the  system  at 
the  expense  of  taxpayers. 

It  just  seems  to  me  that  the  language  in  title  VII  of  H.R.  3,  re- 
quiring exhaustion  of  administrative  remedies  strengthens  the 
hand  of  the  court  to  dismiss  a  case  if  the  action  fails  to  state  a 
claim  under  which  relief  can  be  granted,  modifies  the  procedures 
for  grievance  procedures,  and  provides  for  the  accounting  of  pris- 
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oner  assets.  What  they  do  is  draw  down  their  account  so  that  they 
have  zero  funds  when  the  court  looks  at  it. 

We  ought  to  require  the  court  to  look  at  the  previous  6  months 
or  year  of  activity  in  the  prisoner's  account  to  see  what  that  pris- 
oner is  doing.  They  are  laughing  at  us  out  here,  and  it  is  costing 
taxpayers  tremendous  amounts  of  money  and  it  is  diverting  our  at- 
tention from  dealing  with  the  truly  serious  prisoner  litigation  cases 
that  are  out  there. 

Under  existing  statutory  language  found  in  28  United  States 
Code,  section  21997(e),  the  district  court  is  given  discretion  to  stay 
prisoner  actions  under  42  United  States  Code,  section  1983,  in 
order  to  require  the  exhaustion  of  certified  administrative  rem- 
edies. Requirement  of  payment  or  even  a  small  filing  fee  would 
force  inmates  to  consider  the  relative  value  of  filing  a  complaint. 
To  a  prisoner  $5  means  a  lot;  you  may  think  it  doesn't,  we  happen 
to  think  it  does.  In  some  cases,  where  they  have  required  this  on 
the  State  level,  they  have  found  a  drop  in  their  vexatious  and  un- 
substantiated lawsuits. 

It  is  my  belief  also  that  the  Federal  law  should  allow  for  peremp- 
tory challenges  of  Federal  judges  or  magistrate  judges.  The  same 
judges  and  the  same  magistrates  seem  to  turn  up  with  the  same 
prisoner  inmate  lawsuits.  And  if  you  think  people  are  frustrated 
about  the  notion  of  lifetime  tenure  of  Federal  judges,  you  should 
see  the  frustration  of  the  sort  of  limbo  status  that  you  have  for 
magistrates. 

It  is  so  frustrating  to  go  to  a  Federal  judge  and  say.  Your  Honor, 
we  believe  that  these  things  ought  to  be  considered  now,  so  we  can 
get  this  thing  knocked  out;  and  are  told  by  the  judge,  the  mag- 
istrate hasn't  brought  it  to  our  attention.  Right  now,  it  isn't  right 
for  our  consideration.  We  are  inundated  by  this. 

This  crime  bill  is  an  important  bill.  Last  year's  was  an  important 
bill.  Before  I  came  up  here,  some  other  prosecutors  asked  me  to 
mention  the  piddling  amount  of  money  that  goes  to  prosecutors 
versus  what  was  going  on  the  COPS  side  of  the  house.  Let  me  tell 
you,  $9  million  of  my  budget  is  going  to  prisoner  litigation,  most 
of  it  frivolous.  You  don't  have  to  give  me  a  dime  if  you  will  help 
me  reform  prisoner  inmate  litigation  of  a  frivolous  nature. 

You  wouldn't  have  to  give  me  a  dime  if  you  would  reform  Federal 
habeas  corpus.  We  have  400  people  on  death  row  in  California 
right  now.  I  have  121  cases  that  have  gone  through  the  entire  re- 
view on  direct  appeal  in  the  California  system.  We  have  only — and 
now  121  in  the  Federal  system,  only  four — only  four  at  the  appel- 
late level.  In  the  last  year,  only  two  Federal  habeas  cases,  only  two, 
got  out  of  district  court  and  are  now  at  the  appellate  level.  Some- 
thing is  wrong,  something  is  terribly  wrong. 

And  so  when  we  talk  about  these  great  crime  bills  and  the  money 
to  assist  local  jurisdictions  and  States,  you  are  killing  us  by  not  re- 
forming the  laws,  that  only  you  can  reform,  that  are  going  directly 
to  our  capability  of  doing  our  job. 

And  I  want  to  tell  you  I  don't  take  it  lightly.  I  don't  take  any  joy 
or  any  glee  out  of  executions.  I  have  had  to  do  it  twice  now.  I  have 
had  to  be  responsible  for  telling  the  warden  that  he  could  go  ahead 
and  put  someone  in  the  gas  chamber.  It  is  no  fun.  I  don't  like  it. 
I  do  it  because  I  think  it  is  the  right  thing  to  do.  I  do  it  because. 
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in  fact,  the  law  requires  it.  I  do  it  because  it  is  the  constitutional 
thing  to  do,  but  if  you  believe  we  enjoy  it,  you  are  dead  wrong. 

But  if  you  believe  I  enjoy  going  to  a  grieving  mother  and  telling 
her  in  the  13th  year  that  the  Federal  courts  have  the  right  to  once 
again  stay  execution  because  the  Congress  will  not  reform  it,  I 
don't  enjoy  that  one  bit;  and  I  am  finished  with  shrugging  my 
shoulders  when  people  ask  me,  what  is  wrong  with  the  death  pen- 
alty? What  is  wrong  with  the  death  penalty  is  that  Congress  has 
refused  to  enact  meaningful  reform  legislation  over  the  last  decade. 
Now  is  the  time  to  do  it. 

Mr.  McCOLLUM.  Thank  you  very  much,  Mr.  Lungren. 

[The  prepared  statement  of  Mr.  Lungren  follows:] 
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Prepared  Statement  of  Daniel  E.  Lungren,  Attorney  General,  State  of 

California 

If  I  might,  I  would  like  first  of  all  to  thank  you,  Mr.  Chairman, 

for  your  invitation  to  return  to  this  place  where  I  was  proud  to 

serve  on  the  Judiciary  Committee  while  a  member  of  the  Congress. 

It  is  of  particular  significance  to  me  that  I  will  have  the 

opportunity  to  work  with  you  and  the  members  of  this  subcommittee 

to  complete  the  job  we  began  when  I  brought  the  Comprehensive 

Crime  Control  Act^'  to  the  house  floor  in  1984.   This  'core  bill" 

contained  among  other  things  "truth  in  sentencing"  provisions 

which  are  now  being  emulated  in  Virginia  and  other  states.   In 

this  regard,  I  would  like  to  commend  you,  Mr.  Chainr.an,  for  your 

leadership  in  attempting  to  construct  incentives  on  the  federal 

level  to  encourage  the  states  to  take  such  action. 

However,  in  addition  to  the  "core  bill,  •  I  was  privileged  to 
sponsor  legislation  on  behalf  of  the  Reagan  administration  which 
would  have  created  a  "good  faith"  exception  to  the  exclusionary 
rule  and  reformed  habeas  corpus  procedures,   it  is  with  respect 
to  these  areas  of  reform  that  you  now  curn  your  attention  along 
with  the  other  provisions  of  H.R.  3   In  a  very  real  sense,  this 
subcommittee  has  before  it  the  opportunity  to  bring  to  completion 
the  good  work  that  we  began  in  1984. 


P.L.  98-473  (1984) 
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We  have  before  us  a  historic  opportunity  to  enact  meaningful 

reform  of  the  criminal  justice  system.   The  American  people  have 

spoken  in  a  resounding  manner,  and  we  have  a  solemn 

responsibility  to  respond  to  their  concerns.   Certainly  one 

important  aspect  of  that  message  is  that  "Washington  may  not 

always  know  beat"  and  that  the  federal  governirient  should  at  a 

minimum  not  undermine  the  ability  of  states  and  localities  to 

perform  their  essential  functions.   This  has  particular  relevance 

with  respect  to  the  operation  of  state  criminal  justices  systems. 

As  the  Attorney  General  of  California  I  would  like  to  focus  my 
comments  on  the  federal  habeas  interference  with  effective 
criminal  sanctions  in  the  states.   I  would  like  to  emphasize  at 
the  outset  that  my  comments  are  not  meant  to  be  a  blanket 
criticism  of  the  men  and  women  who  serve  on  our  federal 
judiciary.   Rather,  the  source  of  our  difficulty  rests  with  the 
inadequacy  of  existing  statutory  law.   This  defective  nature  of 
the  law  is  particularly  pronounced  with  respect  to  capital  cases 
where  state  prisoners  have  no  incentive  to  resolve  their  legal 
claims  in  a  timely  fashion. 

Because  federal  habeas  corpus  review  of  state  criminal  judgments 
is  a  statutory  remedy,  only  Congress  can  fully  reform  the  system. 

In  this  regard  reform  of  habeas  corpus  procedures  does  not  in 
any  way  implicate  the  "Great  Writ"  in  the  U.S.  Constitution.   In 
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fact  a  statutory  right  to  federal  habeas  corpus  relief  for  state 

prisoners  did  not  come  into  existence  until  the  enactment  of  the 

H&beas  Corpus  Act  of  1867. 

It  is  therefore  our  task  to  address  the  need  for  reform.   In  this 

regard  I  would  like  to  share  with  you  some  of  my  thoughts 

concerning  what  such  reform  should  look  like  and  to  specifically 
address  the  elements  of  H.R.  3. 

Gpnerai  Hrthea?  Reform 

Any  effort  undertaken  by  the  Congress  would  be  incomplete  unless 
it  addresses  general  habeas  corpus  reform.   The  problems  of  delay 
in  non-capital  cases  are  no  less  a  problem  than  that  faced  with 
respect  to  capital  litigation. 

One  essential  ingredient  of  general  habeas  reform  should  be  the 
inposition  of  a  statute  of  limitations  on  the  filing  of  state 
prisoner  petitions  in  federal  court.   The  time  limitation  imposed 
in  Sec.  101  Of  the  bill  would  certainly  improve  existing  law 
which  contains  no  such  requirement. 

In  this  regard  the  one  year  time  limit  in  the  bill  would  run  from 
the  time  at  which  state  remedies  are  exhausted  or  later  if  cause 
is  shown.   The  general  rule,  adopted  by  the  United  States  Supreme 
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Court  in  Brown  v.  Allen  '  is  that  remedies  are  considered 

exhausted  with  respect  to  a  claim  if  it  has  been  raised  before 

the  highest  court  of  a  state  either  on  direct  or  on  collateral 

review.  It  should  be  mentioned  that  it  was  our  intention  when 

this  provision  was  first  introduced  in  1982  that  it  should  be 

applied  on  a  claim  by  claim  basis.   In  other  words  the  timeliness 

of  claim  in  a  habeas  petition  would  not  excuse  the  failure  to 

raise  claim  on  a  timely  basis. 

Although  Section  101  is  sound,  one  suggested  modification  to 
improve  it  would  be  to  "begin  the  clock"  from  the  finality  of 
judgment  on  direct  appeal  with  perhaps  a  tolling  period  for  state 
collateral  review. 

Section  102  of  the  bill  codifies  the  prevailing  standard  in  the 
law  concerning  certificates  of  probable  cause  for  appeal  in 
habeas  corpus  proceedings.   Congress  adopted  the  certificate  of 
probable  cause  requirement  in  1908  to  curb  the  practice  of 
frivolous  habeas  appeals  for  delay  purposes.   The  United  States 
Supreme  Court  in  Barefoot    v  Estelle~'   has  also  noted  that  a 
certificate  of  probable  cause  requires  a  proper  showing. 
Specifically,  the  certificate  should  not  issue  unless  the 


2  .   344  U.S.  443,  at  448-449  n.3  (1954) 

3  .   463  U.S.  880,  at  892  n.  3  (1983). 
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petitioner  makes  "a  substantial  showing  of  the  denial  of  [a] 

federal  right."   I  might  add  that  our  understanding  of  the 

provision  is  that  the  granting  of  a  certificate  of  probable  cause 

is  to  be  done  on  an  issue  by  issue  basis  rather  than  on  the  case 

as  a  whole. 

The  bill  would  restate  the  current  langijage  of  28  U.S.C.  2254  ib) 
regarding  the  basic  requirements  concerning  the  exhaustion  of 
state  remedies.  Section  104  then  adds  language  to  the  statute 
providing  that  exhaustion  is  not  required  for  the  denial  of 
relief  by  the  federal  court.   This  is  a  sensible  approach  that 
will  result  in  greater  judicial  efficiency  and  reduced  delay. 
There  is  singly  no  reason  for  the  federal  courts  to  encourage  a 
petitioner  to  take  frivolous  claims  back  to  the  state  courts  in 
order  to  make  the  round  trip  back  into  the  federal  system. 

I  wholeheartedly  endorse  these  general  reform  provisions  and  am 
somewhat  pleased  to  mention  that  they  are  similar  to  the  habeas 
reform  legislation  I  sponsored  while  a  member  of  the  house 
judiciary  committee. 

in  fact,  the  Senate  has  recognized  the  need  for  these 
improvements  in  the  law  on  two  previous  occasions.   In  1984  an 
overwhelming  bipartisan  majority  passed  identical  habeas  language 
and  did  so  again  in  199.1  as  part  of  a  larger  omnibus  reform  bill. 
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An  Effective  Death  Penalty 

The  abuse  of  federal  habeas  has  had  a  profound  effect  on  the 
enforcement  of  the  death  penalty  in  the  states.  As  the  Powell 
Committee  report  noted: 

The  relatively  small  nun±ier  of  executions  as  well  as  the 
delay  in  cases  where  an  execution  has  occurred  makes  clear 
that  the  present  system  of  collateral  review  operates  to 
frustrate  the  law  of  37  states,**"' 

This  observation  is  certainly  confirmed  by  our  experience  in 
California.   As  members  of  this  subcommittee  are  aware  not  a 
single  execution  took  place  in  California  between  1965  and  1992. 
California's  death  row  population  has  now  swelled  to  400  inmates 
and  only  two  executions  have  occurred  since  1992. 

Since  I  appeared  before  this  subcommittee  in  1991  the  number  of 
capital  cases  pending  on  federal  habeas  corpus  has  more  than 
doubled.  As  of  today,  the  California  Supreme  Court  has  affirmed 
162  capital  judgments.   There  are  now  121  cases  before  the  U.S. 


4  .  Judicial  Conference  of  the  United  States,  Report  and 
Proposal  of  the  Ad  Hoc  Committee  on  Federal  Habeas  Corpus  in 
Capital  Cases,  at  3  (Aug.  23,  1989) . 


144 


Lungren  Testimony 
January  19,  1995 
Page  7 

DistricL  Court  on  habeas  corpus  review,  and  4  cases  pending  in 

the  9th  Circuit. 

It  is  perhaps  most  disturbing  that  in  1994  there  were  only  2 

district  court  decisions  which  fully  disposed  of  a  capital  habeas 

petition.  Although  there  were  several  evidentiary  hearings  in 

other  capital  cases  last  year,  there  were  no  other  decisions. 

I  might  also  note  that  as  dramatic  as  these  figures  are  they  do 
not  reflect  the  full  costs  of  the  present  system.   The 
credibility  of  the  criminal  justice  system  itself  is  undermined 
by  a  maze  of  procedures  which  indefinitely  prolong  the  certainty 
of  punishment.  As  the  United  States  Supreme  Court  explained  in 
KuhlmeLnn  v.    Wilson: 

Availability  o£  unlimited  federal  collateral  review  to 
guilty  defendants  frustrates  the  state's  legitimate 
interest  in  deterring  crime,  since  the  deterrent  force  of 
penal  laws  is  diminished  to  the  extent  that  persons 
contemplating  criminal  activity  believe  there  is  a 
possibility  that  they  will  escape  punishment  through 
repetitive  collateral  attacks.*"' 


5  .   477  U.S.  437,  at  453  (1986). 
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Most,  significantly,  those  who  have  been  victimized  by  crime  have 

a  right  to  expect  timely  justice.   In  their  case,  "justice 

delayed"  is  truly  "justice  denied."   Tragically,  they  find 

themselves  victimized  both  by  the  perpetrator  of  the  crime  and 

then  again  by  the  system  itself.   Endless  judicial  wrangling 

prolongs  their  personal  agony  and  makes  closure  of  their  grief 

difficult  if  not  impossible. 

The  proposed  chapter  154  of  H.R.  3   Embodies  capital  habeas 
provisions  which  are  substantially  similar  to  the  recommendations 
of  the  Powell  Committee  in  1989.   It  is  also  similar  to 
legislation  which  passed  the  House  of  Representatives  the 
following  year. 

The  essential  framework  of  the  proposal  involves  an  "opt  in" 
feature  to  encourage  states  to  adopt  the  appointment  of  counsel 
provisions  for  state  collateral  review  in  order  to  obtain  the 
benefits  of  finality  provided  by  the  legislation. 

In  this  regard  it  is  important  to  note  that  unlike  the  original 
Powell  Committee  proposal  H.R.  3  contains  a  mechanism  to 
accommodate  unitary  review  states  like  California  where  appellate 
courts  can  consider  concurrently  the  direct  appeal  and  post- 
conviction review. 
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It  is  more  likely  that  individual  states  will  "opt  in"  to  a 

system  like  that  envisioned  in  H.R.  3  which  allows  the  states 

themselves  to  determine  competent  counsel  standards.   We  are  in 

agreement  with  former  Justice  Powell  that  "it  is  more  consistent 

with  the  federal-state  balance  to  give  the  states  wide  latitude 

to  establish  a  mechanism'  for  competency  of  counsel.   States  such 

as  California  can  promulgate  effective  standards  for  counsel. 

However,  it  might  be  beneficial  for  the  legislation  to  clearly 

indicate  that  the  counsel  mechanism  will  not  become  an 

independent  issue  to  be  litigated  in  each  capital  case. 

Other  key  features  of  the  proposed  Chapter  154  capital  sentencing 
provisions  include: 

o  Section  2257  provides  limits  on  successive  petitions  in  the 
absence  of  a  showing  of  "cause"  (some  external  objective  factor 
which  precluded  the  bringing  of  the  claim  previously) . 
Importantly,  the  legislation  would  require  that  the  facts 
underlying  the  claim  establish  that  no  reasonable  fact  finder 
would  have  found  the  prisoner  guilty  of  the  underlying  offense. 
This  provision  substantially  enforces  the  'one  bite  at  the  apple" 
approach. 

o  Stays  of  execution  with  respect  to  successive  petitions  would 
have  to  be  determined  by  the  district  judge  or  appellate  panel 


147 


Lungren  Testimony 
January  19,  1995 
Page  10 

which  adjudicated  the  original  habeas  petition.   A  majority  of 

the  court  of  appeals  panel  would  have  to  detetTnine  that  the 

petition  did  not  constitute  an  abuse  of  the  writ.   Had  this 

language  been  in  effect,  the  infair.ous  Robert  Alton  Harris  case  in 

my  stats  would  not  have  lasted  nearly  13  years  and  involved 

numerous  rounds  of  litigation. 

o   Section  2258  provides  for  a  reasonable  statute  of  limitations 
which  will  discourage  delay  through  the  imposition  of  n    180  day 
time  limit,  subject  to  an  additional  60  day  extension  only  for 
good  cause.   There  are  toiling  provisions  during  state  collateral 
review  and  at  other  points  of  the  litigation  process.   The  tiir.e 
limit  provisions  nevertheless  are  a  useful  device  to  promote  the 
public  interest  in  finality. 


o  Section  2261  would  establish  reasonable  time  limits  within 
which  the  federal  courts  would  have  to  reach  a  determination  with 
respect  to  habeas  claims.   This  addresses  another  aspect  of 
possible  delay  and  is  therefore  consistent  with  the  overall 
objectives  of  the  legislation.   The  language  also  appears  to  be 
drafted  in  a  manner  which  provides  us  with  a  sufficient  amount  of 
time  to  file  our  responsive  pleadings. 
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o  Chapter  154  would  provide  equal  funding  to  the  states  which 
already  receive  federal  funds  for  capital  resource  centers.   The 
intent  here  is  not  to  deny  legal  assistance  to  capital 
peticioners  but  rather  to  create  a  level  playing  field  for  the 
states . 

Thus,  H.R.  3  not  only  imposes  a  statute  of  limitations  for  the 
filing  of  claims,  but  also  applies  strict  lirr\itations  on  the 
types  of  claims  which  can  be  brought  in  the  latest  stages  of  the 
habeas  process.   The  legislation  properly  limits  review  of 
successive  petitions  to  those  concerning  the  prisoners  underlying 
guilt  or  innocence.   It  should  be  remembered  that  the  essential 
element  of  the  Powell  Committee  recommendations  was  to  reject 
consideration  of  challenges  to  the  sentencing  phase  of  a  capital 
case  on  second  or  successive  petitions.   This  is  an  integral 
aspect  of  reform.   As  Judge  Friendly  argued  over  two  decades  ago: 

a  requirement  that  the  prisoner  come  forward  with  a 
colorable  showing  of  innocence  identifies  those 
habeas  petitioners  who  are  justified  in  again  seeking 
relief  from  their  incarceration.*-' 


6  .  See  Friendly,  is  innocence  Irrelevant?  Collateral  Attack 
on  Criminal  Judgments,  38  U.  Chicago  L.    Rev.  142,  at  146-148 
(1970)  . 
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Once  again,  the  legislation  before  us  is  an  important  step  toward 

meaningful  habeas  corpus  reform.   Ultimately,  however,  the 

success  or  failure  of  the  legislation  will  be  determined  by  the 

number  of  states  that  "opt  in"  to  the  Chapter  154  procedures  for 

capital  punishment.   It  is  therefore  essential  that  we  work 

together  to  produce  a  bill  that  will  maximize  participation  of 

the  states. 

Federal  Court  Standard  of  Review 

An  important  policy  question  which  should  be  considered  by  the 
Congress  involves  the  level  of  deference  that  will  be  accorded  to 
state  judicial  systems.   In  other  words,  what  review  should  be 
available  on  federal  habeas  corpus  following  the  state  trial, 
appeal,  and  collateral  proceedings,  and  certiorari  review  by  the 
United  States  Supreme  Court? 

It  must  be  understood  that  one  of  the  real  costs  of  habeas  corpus 
review  is  lack  of  finality.  Absent  finality,  the  criminal  law 
loses  much  of  its  deterrent  effect.   As  the  court  in  Mcclesky  v. 
Zant   noted,  finality  has  particular  importance  in  a  federal 
system; 

Reexamination  of  state  convictions  on  federal  habeas  review 
frustrate[s] . . .Both  the  state's  sovereign  power  to  punish 
offenders  and  their  good  faith  attenpt  to  honor  constitu- 
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tionai  rights.   Our  federal  system  recognizes  the 

independent,  power  of  a  state  to  articulate  societal  norms 

through  criminal  law;  but  the  power  of  a  state  to  pass 

laws  means  little  if  the  state  cannot  enforce  them.'"' 

In  McClesky   the  court  recognized  that  what  is  at  stake 
in  federal  habeas  proceeding  is  the  enforcement  of  state  criminal 
laws  within  state  forums.  Moreover,  in  our  system  of  governinent, 
state  courts  are  co-equal  institutions  with  their  federal 
counterparts  and  have  the  same  responsibility  to  uphold  the  U.S. 
Constitution.   To  permit  federal  intrusion  and  independent 
relitigation  of  matters  properly  and  reasonably  in  state  court  is 
to  relegate  state  courts  to  mere  fact  finding  panels  whose 
decisions  are  ultimately  subject  to  resolution  by  the  federal 
judiciary.   If  I  might  once  again  borrow  from  Judge  Friendly: 

In  the  vast  majority  of  cases  we  agree  with  the  state 
courts,  after  a  large  expenditure  of  judges'  and  lawyers 
time.   In  the  few  where  we  disagree,  I  feel  no  assurance 
that  the  federal  determination  is  superior.  When  I  am 
confident  that  the  issue  has  received  real  attention 
and  the  state  trial  and  appellate  judges  have  been  in 
accord  among  themselves,  I  see  no  sufficient  reason  to 

7  .   499  U.S.  467  at  491  (1991). 
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elevate  my  views  over  theirs  in  a  close  caseA' 


Federal  courts  are  not  superior  to  state  courts  merely  because 
the  habeas  corpus  statute  affords  them  the  last  word  in  the 
litigation  chain.   The  states  have  an  interest  in  limits  on  the 
ability  of  federal  courts  to  relitigate  or  explore  new  facts  b^' 
"willy  nilly"  ordering  burdensome  discovery  and  endless 
evidentiary  hearings. 

The  state  courts  should  not  be  viewed  as  a  judicial  "lounge  act" 
for  the  main  performance  by  the  federal  courts.   Being  from 
California  the  question  comes  to  mind  whether  Judge  Malcom  Lucas 
became  any  less  wise  or  any  less  committed  to  the  U.S. 
Constitution  when  he  traded  in  his  federal  judicial  robe  in  order 
to  put  the  one  on  he  now  wears  as  a  Justice  on  the  California 
Supreme  Court . 

While  the  federal  government  may  have  an  interest  in  the  uniform 
application  of  constitutional  law,  that  objective  is  achieved 
primarily  through  direct  review  to  the  U.S.  Supreme  Court  and  it 
certainly  does  not  require  a  review  of  every  aspect  of  state 
court  decisions  via  the  writ  of  habeas  corpus. 


Friendly,  supra  note  6  at  165  n.  125. 
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Inquiry  by  the  federal  courts  should  focus  on  the  reasonableness 

of  state  court  decisions.   This  method  of  analysis  is  already 

performed  in  the  non-retroactivity  context  of  Teeigue  v  Lane 

where  federal  courts  must  resolve  whether  the  legal  holdings  of 

state  court  are  "reasonable"  in  order  to  determine  whether  a  "new 

rule"  will  be  applied  retroactively. 


As  a  member  of  Congress  I  introduced  and  cosponsored  legislation 
which  contained  a  "full  and  fair"  standard  of  review.   In  my  view 
it  would  accord  an  appropriate  level  of  deference  to  state 
procedures  while  at  the  same  time  provide  the  federal  courts  with 
the  authority  to  review  the  question  of  whether  state  court 
adjudications  are  in  fact  reasonable. 

The  critical  point  is  that  a  standard  of  deference  which  upholds 
reasonable  state  court  determinations,  should  bo  a  central 
element  of  habeas  reform  legislation.  This  is  essential  if  we  are 
to  realize  finality  as  one  of  the  principal  objectives  of  the 
law.  As  the  court  observed  in  W&inwright  v  Sykes"^   it  is  also 
necessary  if  we  are  to  make  the  trial  on  "the  merits  the  'main 
event,'  so  to  speak,  rather  than  a  'tryout  on  the  road'  for  what 
will  later  be  the  determinative  federal  habeas  hearing. " 

9  .  489  U.S.  228  (1989). 

10  .   443  U.S.  72,  at  89  (1977). 
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Abusive  Prisoner  Lawsuits 

In  the  context  of  H.R.  3  I  would  like  to  shift  my  focus  from 
habeas  corpus  to  another  issue  facing  the  states  which  is  also  a 
direct  result  of  federal  interference.  Abusive  prisoner  lawsuits 
present  a  situation  where  federal  statutes  are  stretched  to 
absurd  lengths  through  the  misuse  of  the  federal  courts  at  a 
significant  cost  to  state  criminal  justice  systems.   Once  again, 
this  is  a  problem  that  Congress  must  address. 

In  my  office,  we  have  just  hired  an  additional  14  attorneys  to 
handle  prisoner  litigation.   in  all,  we  have  51  lawyers  who  do 
nothing  else  but  defend  against  these  lawsuits  full  time.  We 
spent  nearly  $9  million  on  prisoner  litigation  last  year. 

Prisoner  litigation  threatens  to  turn  the  federal  judicial  system 
into  the  small  claims  court  for  inmate  grievances.    The  courts 
are  inundated  with  petty  coinplaints  and  both  the  federal  courts 
and  the  federal  constitution  are  being  trivialized  while  every 
inmate  who  thinks  they  have  suffered  a  wrong  files  a  complaint 
seeking  monetary  damages  for  what  to  the  rest  of  us  would  be  an 
inconvenience  to  be  resolved  informally  or  forgotten. 
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Under  the  guise  of  "violations  of  Constitutional  rights,"  the 

inmates,  with  time  on  their  hands  and  the  constant  hope  of 

winning  the  'brass  ring"  have  no  reason  not  to  try  to  bring  these 

complaints  into  the  federal  courts.   I  would  like  to  share  with 

you  just  a  few  examples  of  the  types  of  cases  we  face: 

--An  inmate  sought  an  injunction  and  damages  because  while  being 
transported  by  bus  he  was  not  permitted  to  speak  to  anyone  other 
than  his  seatmate. 

--An  inmate  claimed  that  having  to  write  "California  Correctional 
Institution"  as  part  of  his  return  address,  was  a  violation  of 
his  rights. 

--A  plaintiff  disputed  a  $4.11  hold  placed  on  his  trust  account 
due  to  damaged  sheets  that  were  torn  for  use  as  a  fishline. 

--An  inmate  sued  the  department  of  corrections  claiming  his 
rights  were  violated  when  he  did  not  receive  the  five  stamped 
envelopes  provided  by  the  California  Department  of  Corrections  to 
indigent  inmates.  The  inmate  had  in  fact  received  the  envelopes 
as  a  result  of  his  administrative  appeal,  and  he  had  unused 
envelopes  from  the  preceding  month.   The  case  ultimately  went  to 
a  jury  trial  where  a  jury  found  for  the  Department  of 
Corrections. 
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It  should  also  be  noted  that  the  number  of  class  action  cases 
filed  by  plaintiffs  represented  by  the  "prisoners'  bar'  has  also 
increased  during  the  last  few  years.   Given  the  substantial 
number  of  billable  hours  and  the  virtual  assurance  of  an  awrird  of 
fees  at  che  end,  these  cases  may  have  more  appeal  than  would 
appear  to  the  uninitiated. 

In  this  regard,  we  have  also  noticed  forurr.  shopping  by  the 
"prisoners'  bar,"   Despite  the  random  assignment  of  judges  to 
cases,  the  plaintiff's  bar  is  able  to  check  the  docket  for 
prisoner  pro  se  cases  raising  issues  related  to  those  the  bar 
wants  to  litigate  and  selecting  case  assigned  to  judges  that  are 
viewed  favorably.   The  bar  then  offers  to  represent  the  plaintiff 
and  the  plaintiff's  case  becomes  the  shell  for  an  amended  class 
action  complaint. 

I  would  like  to  note  here  that  there  is  no  provision  for 
peremptory  challenges  to  federal  judges.   While  a  member  of 
Congress  1  repeatedly  introduced  legislation  to  allow  one 
peremptory  challenge  by  each  party. 

Title  VII  of  H.R.  3  addresses  the  growing  problem  of  abusive 
lawsuits.   In  this  regard  I  would  like  to  thank  you  Mr.  Chairman 
for  your  work  on  this  issue  and  I  would  like  to  commend 
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Congressman  Canady  for  his  tireless  leadership  in  attempting  to 
craft  a  legislative  solution  to  our  problem. 

The  language  in  Title  VII  would  require  exhaustion  of 
administrative  remedies  (Section  701),  strengthen  the  hand  of  the 
court  to  dismiss  a  case  if  the  action  fails  "to  state  a  claim 
under  which  relief  car.  be  granted"  (Section  702),  modifies  the 
procedures  for  grievance  proceedings  (Section  703),  and  provides 
fcr  the  accounting  of  prisoner  assets  and  for  the  partial  payment 
of  filing  fees  based  on  the  ability  of  the  prisoner  to  pay 
(Section  704) . 

Under  existing  statutory  language  found  in  28  U.S.C.  Sec.  21997e, 
the  district  court  is  given  discretion  to  stay  prisoner  actions 
under  42  U.S.C.  Sec.  1983,  in  order  to  require  the  exhaustion  of 
certified  administrative  remedies.   It  is  certainly  reasonable  to 

require  exhaustion  before  access  to  the  federal  courts  is 
allov/Gd.   The  federal  judiciary  should  not  be  a  vehicle  for  the 
immediate  gratification  of  trivial  inmate  complaints. 

Under  28  U.S.C.  Sec.  1915(d)  a  court  may  dismiss  a  case  filed  by 
an  individual  proceeding  in  forma  paiinerig  status  if  'the  action 
is  frivolous  or  malicious.*   This  provision  was  enacted  in 
recognition  that  a  non-paying  litigant  lacks  the  economic 
incentive  to  refrain  from  filing  frivolous  or  repetitive 
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lawsuits.   In  Neitzke  v  Williams,  the  U.S.  Supreme  Court 

interpreted  "frivolous  or  malicious"  as  a  claim  which  "lacks  an 

arguable  basis  either  in  law  or  in  fact.***'  Mandatory  dismissal 

at  the  earliest  possible  point  in  the  litigation  process  is 

necessary  to  save  scarce  public  and  judicial  resources. 

Requiring  the  payment  of  even  a  small  filing  fee  would  force 
inmates  to  consider  the  relative  value  of  filing  a  complaint. 
Courts  should  require  information  from  the  prison  regarding  the 
imrates  trust  account  activity  during  the  preceding  6  to  12 
months  with  periodic  updates  regarding  such  activity.   Some 
courts  do  require  partial  filing  fees  and  such  a  recjuirement  has 
the  salutary  effect  of  forcing  the  inmate  to  weigh  the  econonic 
costs  of  the  lawsuit. 

As  mentioned  previously,  it  is  my  belief  that  federal  law  should 
provide  for  peremptory  challenges  of  federal  judges  or  magistrate 
judges.   I  might  mention  that  we  do  allow  such  challenges  under 
the  California  Code  of  Civil  Procedure  170.6.  In  the  context  of 
abusive  inmate  litigation,  such  a  change  in  the  law  would  address 
the  problem  of  forum  shopping  by  the  prisoner's  bar  and 
contribute  greatly  to  fair  and  evenhanded  justice. 


11  .   490  U.S.  319,  at  325  (19891 


*ae:_cc7  ac      c 
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The  courts  appear  reluctant  to  dismiss  cases  which  allege  a 

denial  of  access  to  the  court  by  prison  officials.   This  may  be 

cast  in  terms  oE  an  alleged  failure  to  provide  adequate  access  to 

the  library  or  the  alleged  loss  of  unspecified  legal  property. 

Here,  as  in  the  case  with  other  claims,  there  should  be  a 

requirement  that  the  inmate  have  to  show  some  specific  injury  as 

a  result  and  offer  something  more  specific  thar  a  generalized 

statement  that  his  library  access  is  "inadequate"  or  his  legal 

property  was  "lost."  My  department  has  cases  before  it  where  the 

only  injury  alleged  is  "worry"   or  "stress."   Specifically,  we 

would  recommend  that  20  U.S.C.  Sec,  1915   be  amiended  to  specify 

that  a  complaint  may  be  dismissed  if  there  is  no  injury  or  the 

injury  is  insignificant. 

Interference  with  the  operation  of  state  correctional  facilities 
is  unfortunately  once  again  a  classic  case  where  those  of  us  on 
the  state  level  find  ourselves  victimized  by  federal  policy. 
Comity  would  seem  to  dictate  the  minimum  level  of  intrusion 
necessary  to  fulfill  constitutional  and  federal  statutory 
concerns.   Specifically,  18  U.S.C.  Sec.  3626  should  be  amended  to 
limit  federal  courts  to  remedies  which  go  no  further  than 
required  to  meet  federal  constitutional  or  statutory  minimum 
requirements  and  to  permit  the  states  to  seek  modification  of 
orders  which  go  beyond  those  minima  based  on  subsequent  changes 
in  tho  law. 
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What  is  at  issue  here  is  the  abuse  of  federal  law  itself.   When 
our  experience  under  a  federal  statute  is  that  state  correctional 
policies  are  disrupted  and  burdened  with  unnecessary  costs  it  is 
clear  that  something  is  seriously  wrong.   it  is  also  clear,  as 
with  federal  statutory  habeas  corpus  that  congress  must  fix  it. 
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Mr.  McCOLLUM.  Attorney  General  Gilmore. 

STATEMENT  OF  JAMES  S.  GILMORE  III,  ATTORNEY  GENERAL, 
STATE  OF  VIRGINIA 

Mr.  GiLMORE.  Mr.  Chairman,  members  of  the  subcommittee,  I 
am  pleased  to  be  here  to  appear  before  you  to  testify  on  title  V, 
truth-in-sentencing  grants  of  the  Taking  Back  Our  Streets  Act  of 
1995. 

The  Commonwealth  of  Virginia,  together  with  her  sister  States 
is  experiencing  an  unprecedented  explosion  in  violent  crime.  Vir- 
ginians do  not  feel  safe  and  have  demanded  that  their  government 
act  decisively  to  quell  this  violence  in  their  communities. 

The  imperative  is  great  to  reform  our  criminal  laws  and  proce- 
dures to  better  protect  the  law-abiding  public  from  violence,  but 
legal  reform  is  only  half  the  battle.  We  have  also  got  to  increase 
prison  facilities  in  order  to  house  the  violent  felons  so  that  they 
can't  prey  upon  law-abiding  citizens  over  and  over  again. 

Without  adequate  prison  resources  in  which  to  incarcerate  the 
dangerous  felons  that  are  so  much  the  focus  of  reforms  in  the 
State,  any  program  to  increase  public  safety  is  going  to  be  doomed 
to  failure.  The  Commonwealth  of  Virginia  has  heard  these  de- 
mands. We  have  embarked  upon  a  legislative  policy  which  abol- 
ishes parole,  provides  truth  in  sentencing  and  targets  violent  re- 
peat offenders  for  the  stiffer  penalties.  It  is  well  understood  that 
implementing  Virginia's  new  law  is  going  to  involve  substantial 
capital  cost  increases  for  new  prison  construction.  That  is  a  cost 
that  Virginians  are  willing  to  pay  to  regain  the  liberty  of  their 
streets  and  freedom  from  the  fear  of  crime.  The  Federal  Govern- 
ment, in  partnership,  can  greatly  assist  the  Commonwealth  of  Vir- 
ginia and  other  States  by  enacting  the  proposed  truth-in-sentencing 
grants  legislation  that  is  the  subject  of  title  V  of  your  proposed  leg- 
islation. 

Governor  Allen  and  I  were  elected  by  the  citizens  of  Virginia, 
much  like  this  104th  Congress,  with  a  clear  and  explicit  mandate 
to  address  violent  criminal  conduct.  It  is  in  response  to  that  man- 
date that,  as  of  January  1,  1995,  Virginia  has  abolished  parole,  in- 
stituted truth  in  sentencing  and  substantially  increased  the  period 
of  incarceration  for  violent  felons  and  has  decided  to  pay  for  new 
prison  construction. 

Now,  a  brief  history  of  how  these  revolutionary  changes  in  Vir- 
ginia's criminal  justice  system  came  about  may  be  helpful,  I  think, 
to  the  subcommittee;  and  for  this  reason,  I  have  provided  to  the 
subcommittee  copies  of  the  final  report  of  the  Governor's  Commis- 
sion on  Parole  Abolition  and  Sentencing  Reform.  And  copies  of  the 
legislation  enacted  by  the  special  session  of  the  general  assembly 
of  Virginia  in  1994. 

After  a  thorough  and  exhaustive  analysis  of  the  criminal  justice 
system  within  Virginia,  the  commission  issued  this  final  report 
and,  briefly,  the  commission  found.  No.  1,  that  although  Virginia 
has  historically  enjoyed  low  crime  rates,  as  compared  to  the  rest  of 
the  Nation.  Violent  crime  is  almost  certain  to  increase  even  more 
unless  we  act  now.  This  increase  in  criminal  violence  is  expected 
as  a  result  of  population  surge  in  the  most  crime-prone,  at-risk  age 
groups. 


161 

Second,  violent  criminals  do  not  serve  enough  time  in  Virginia. 
The  most  violent  crime  is  committed  by  repeat  offenders  who  have 
been  serving  a  very  small  fraction  of  their  sentences  before  being 
released  back  out  onto  the  streets.  For  example,  in  Virginia  an  in- 
dividual convicted  of  noncapital  first  degree  murder,  on  average  re- 
ceived a  sentence  in  Virginia  of  35  years.  But  on  average,  that 
murderer  would  serve  about  10  years  behind  bars  before  being  re- 
leased on  parole.  Similarly,  a  rapist,  on  average,  would  be  sen- 
tenced to  9  years  but  would  serve  about  4  years. 

In  addition  to  that,  there  were  other  findings  of  the  Commission. 

Third,  significantly,  the  commission  found  that  longer  periods  of 
incarceration  for  violent  offenders  will  reduce  the  recidivism  rate 
and  the  toll  in  human  suffering  by  victims.  The  commission  esti- 
mates that,  under  its  recommendations,  over  a  10-year  period  more 
than  26,000  violent  crimes  and  more  than  93,000  nonviolent  crimes 
will  be  prevented. 

Fourth,  Virginia's  lenient  parole  system  had  contributed  to  the 
crime  surge  in  Virginia  and  contributes  to  the  perception  by  the 
criminals  that  they  can  beat  the  system. 

Fifth,  without  truth  in  sentencing,  Virginia  had  developed  a  mis- 
leading system  of  punishing  crime  that  undermined  public  con- 
fidence in  the  criminal  justice  system,  and  that  lack  of  confidence 
is  being  expressed  every  day  more  and  more  by  the  public  as  the 
years  go  on. 

Under  Virginia's  new  law,  convicted  criminals  are  required  to 
serve  at  least  85  percent  of  their  imposed  sentence,  mirroring  the 
language  in  your  proposed  legislation.  From  a  penological  view- 
point, inmates  need  some  incentive  to  abide  by  the  rules  of  incar- 
ceration and  some  capability  to  improve  themselves  and  return  to 
society  as  productive  members  of  society.  To  accomplish  this  goal, 
Virginia's  inmates  are  given  the  opportunity  to  earn  4^2  good-time 
days  for  every  30  days  of  incarceration.  In  short,  as  in  the  Federal 
system,  Virginia  provides  that  inmates  have  the  opportunity  to  re- 
duce their  sentence  by  up  to  15  percent  by  following  the  rules  and 
through  hard  work  and  through  training  and  education. 

Legislation  was  also  enacted  to  channel  the  limited  resources  of 
the  Commonwealth,  similar  to  the  intent  of  the  truth-in-sentencing 
grants  legislation,  to  increase  the  length  of  incarceration  for  those 
felons  who  commit  violent  crimes  upon  their  fellow  citizens. 

As  an  example,  the  period  of  incarceration  for  a  felon  who  com- 
mits the  crime  of  murder,  rape,  forcible  sodomy,  or  aggravated  sex- 
ual battery  has  been  increased  under  the  new  law  in  Virginia  by 
125  percent.  And  if  the  defendant  is  a  recidivist  felon,  his  punish- 
ment is  increased  by  300  to  500  percent,  depending  on  the  nature 
of  his  prior  conviction. 

For  the  crimes  of  voluntary  manslaughter,  robbery,  malicious 
wounding  and  burglary  while  armed  with  a  deadly  weapon,  the  pe- 
riod of  incarceration  is  increased  by  100  or  300  or  500  percent  de- 
pending on  the  felon's  criminal  history.  These  substantial  in- 
creases— and  this  is  not  an  exhaustive  list — are  based  upon  the  fact 
that  three  out  of  every  four  violent  crimes  in  Virginia  is  committed 
by  a  repeat  offender  of  some  stripe.  If  more  of  these  career  preda- 
tors were  behind  bars,  fewer  Virginians  would  become  victims  of 
their  violence. 
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I  believe  that  Virginia's  new  parole  abolition  and  truth-in-sen- 
tencing laws  may  serve  as  a  model  for  other  States  and  form  an 
important  weapon  in  the  fight  against  crime.  And  I  believe  that 
Congress  would  be  well  advised  to  enact  legislation  to  provide  fund- 
ing to  encourage  States  to  adopt  criminal  justice  reform  similar  to 
that  that  we  have  implemented  in  Virginia. 

Now,  of  course,  the  Commonwealth  of  Virginia  welcomes  the  as- 
sistance of  the  U.S.  Government  in  restoring  safety  and  sanity  into 
the  streets  of  our  Nation.  As  the  subcommittee  deliberates  on  this 
legislation,  I  would  encourage  you  to  be  sensitive  to  the  States'  pri- 
mary role  under  the  Constitution  in  crime  control  and  the  need  to 
allow  States  flexibility  in  designing  their  programs. 

So,  in  summary,  I  thank  the  committee  for  the  opportunity  to  ap- 
pear; and  as  attorney  general  for  the  Commonwealth  of  Virginia, 
I,  overall,  wholeheartedly  endorse  this  legislation  that  is  before  the 
subcommittee,  which  is  designed  to  assist  and  help  the  States  to 
address  one,  if  not  the  most  critical,  issue  that  we  face  as  Ameri- 
cans today.  And  I  offer  the  resources  of  my  office  to  assist  the  sub- 
committee in  developing  any  further  refinement  of  title  V  or  any 
other  portions  of  the  bill. 

I  thank  the  subcommittee. 

Mr.  McCOLLUM.  Thank  you  very  much,  Mr.  Gilmore. 

[The  prepared  statement  of  Mr.  Gilmore  follows:] 
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Prepared  Statement  of  James  S.  Gilmore  III,  Attorney  General,  State  of 

Virginia 

Mr.  Chairman  -  Members  of  the 
Subcommittee  -  I  eun  pleased  to  appear  before 
you  to  testify  on  Title  V  -  Truth  in 
Sentencing  Grants  -  of  the  Take  Back  Our 
Streets  Act  of  1995. 

The  Commonwealth  of  Virginia,  together 
with  her  sister  states,  is  experiencing  an 
unprecedented  explosion  in  violent  crime. 
Virginians  do  not  feel  safe  and  have  demanded 
that  their  government  act  decisively  to  quell 
the  violence  in  their  communities.  The 
imperative  is  great  to  reform  our  criminal 
laws  and  procedure  to  better  protect  the  law- 
abiding  public  from  violence.  Yet,  legal 
reform  is  only  half  the  battle.  We  must  also 
increase  prison  facilities  to  house  those 
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violent  felons,  so  they  cannot  prey  upon  law- 
abiding  citizens.  Without  adequate  prison 
resources  in  which  to  incapacitate  dangerous 
felons,  any  program  to  increase  public  safety 
is  doomed  to  failure. 

The  Commonwealth  has  heard  these  demands 
and  has  embarked  upon  a  legislative  policy 
which  abolishes  parole,  provides  truth- in- 
sentencing,  and  targets  violent  and  repeat 
offenders  for  stiff er  penalties.  It  is  well 
understood  that  implementing  Virginia's  new 
law  will  involve  substantial  capital  cost 
increases  for  new  prison  construction.  It  is 
a  cost  that  Virginians  are  willing  to  pay  to 
regain  the  liberty  of  their  streets  and 
freedom  from  the  fear  of  crime. 
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The  federal  government/  in  partnership, 
can  greatly  assist  the  Commonwealth  of 
Virginia  and  other  states  by  enacting  the 
proposed  "Truth  in  Sentencing  Grants" 
legislation. 

Governor  Allen  and  I  were  elected  by  the 
citizens  of  the  Commonwealth  of  Virginia, 
much  like  this  104th  Congress,  with  a  clear 
and  explicit  mandate  to  address  violent 
criminal  conduct.  It  is  in  response  to  that 
mandate  that  as  of  January  1,  1995,  Virginia 
has  abolished  parole,  has  instituted  truth- 
in- sentencing,  has  substantially  increased 
the  period  of  incarceration  for  violent 
felons  and  has  decided  to  pay  for  new  prison 
construction . 
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A  brief  history  of  how  these 
revolutionary  changes  in  Virginia's  criminal 
justice  system  came  about  may  be  informative 
to  the  Subcommittee.  For  this  reason,  I  have 
provided  to  the  Subcommittee  copies  of  the 
final  report  of  the  Governor's  Commission  on 
Parole  Abolition  and  Sentencing  Reform  and 
copies  of  the  legislation  enacted  by  the 
Special  Session  of  the  General  Assembly  of 
1994. 

After  a  thorough  and  exhaustive  analysis 
of  the  criminal  justice  system  within 
Virginia,  the  Commission  issued  its  final 
report.  Briefly,  the  Commission  found  that: 
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1.  Although  Virginia  has  historically 
enjoyed  low  crime  rates  as  compared  to 
the  rest  of  the  nation,  violent  crime 
is  almost  certain  to  increase  even 
more,  unless  we  act  now.  This 
increase  in  criminal  violence  is 
expected  as  a  result  o£  a  projected 
population  surge  in  the  most  crime - 
prone/  at-risk  age  groups. 

2.  Violent  criminals  do  not  serve  enough 
time  in  Virginia.  Most  violent  crime 
is  committed  by  repeat  offenders  who 
had  been  serving  a  small  fraction  of 
their  sentences  before  being  released 
back  on  the  street.   For  example,  in 
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Virginia,  an  individual  convicted  of 
non-capital,  first  degree  murder  on 
average  received  a  sentence  of  35 
years.  Yet,  on  average  that  murderer 
would  serve  only  ten  years  behind 
bars.  Similarly,  a  rapist  on  average 
would  be  sentenced  to  nine  years,  but 
serve  only  four  years . 

Significantly,  the  Commission  found 
that  longer  periods  of  incarceration 
for  violent  offenders  will  reduce  the 
recidivism  rate  and  the  toll  in  human 
suffering.  The  Commission  estimates 
that  under  its  recommendations,  over 
a  ten  year  period,  more  than  26,000 
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violent  crimes  and  more  than  93,000 
non- violent  crimes  will  be  prevented. 

4.  Virginia's  lenient  parole  system  had 
contributed  to  the  crime  surge  in 
Virginia  and  contributes  to  the 
perception  by  criminals  that  they  can 
"beat  the  system." 

5.  Without  truth  in  sentencing,  Virginia 
had  developed  a  misleading  system  of 
punishing  crime  that  undermined  public 
confidence  in  the  criminal  justice 
system. 

Based  upon  the  mandate  of  the  citizens  of 
the   Commonwealth   of   Virginia   and   the 
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extensive  findings  by  the  Governor's 
Commission,  the  General  Assembly,  effective 
January  1,  1995,  abolished  parole. 

Under  Virginia's  new  law,  as  under 
existing  federal  law,  convicted  criminals  are 
required  to  serve  at  least  85%  of  their 
imposed  sentence.  From  a  penelogical 
viewpoint,  inmates  need  some  incentive  to 
abide  by  the  rules  of  incarceration  and  some 
encouragement  to  improve  their  capabilities 
to  return  to  society  as  productive  members. 
To  accomplish  this  goal,  Virginia's  inmates 
are  given  the  opportunity  to  earn  4^4  days  of 
good  time  for  every  3  0  days  of  incarceration. 
In  short,  as  in  the  federal  system,  Virginia 
provides  that  inmates  have  the  opportunity  to 
reduce  their  sentence  by  up  to  15%  by 
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following  the  rules  and  through  hard  work, 
training  and  education. 

Legislation  was  also  enacted  to  channel 
the  limited  resources  of  the  Commonwealth, 
similar  to  the  intent  of  the  Truth  in 
Sentencing  Grants  legislation,  to  increase 
the  length  of  incarceration  for  those  felons 
who  coimnit  violent  crimes  upon  their  fellow 
citizens.  As  an  exsmiple,  the  period  of 
incarceration  for  a  felon  who  commits  crime 
of  murder,  rape,  forcible  sodomy  or 
aggravated  sexual  battery,  has  been  increased 
by  125%  and  if  the  defendant  is  a  recidivist 
felon,  his  punishment  is  increased  by  300  or 
500%  dependent  upon  the  nature  of  his  prior 
felony  conviction.     For   the   crimes   of 
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voluntary  manslaughter/  robbery,  malicious 
wounding  and  burglary  while  armed  with  a 
deadly  weapon,  the  period  of  incarceration  is 
increased  by  100  or  300  or  500  percent, 
dependent  upon  the  felons'  criminal  history. 
These  substantial  increases --and  this  is  not 
an  exhaustive  list- -are  based  upon  the  fact 
that  three  out  of  every  four  violent  crimes 
in  Virginia  is  committed  by  a  repeat 
offender.  If  more  of  these  career  predators 
were  behind  bars,  fewer  Virginians  would 
become  victims  of  their  violence. 

I  believe  that  Virginia's  new  parole 
abolition  and  truth- in- sentencing  laws  may 
serve  as  a  model  for  other  states  and  form  an 
important  weapon  in  the  fight  against  crime. 

10 
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And  I  believe  that  Congress  would  be  well 
advised  to  enact  legislation  to  provide 
fiinding  to  encourage  states  to  adopt  criminal 
justice  reform  similar  to  what  we  have 
implemented  in  Virginia.  Of  course /  the 
Commonwealth  of  Virginia  welcomes  the 
assistance  of  the  United  States  government  in 
restoring  safety  and  sanity  to  the  streets  of 
our     nation.  Yet,       as      the      Subcommittee 

deliberates  on  this  legislation,  I  would 
encourage  it  to  be  sensitive  to  the  states' 
primary  role  under  the  Constitution  in  crime 
control  and  the  need  to  allow  states  for 
flexibility  in  designing  their  programs.^ 


wor  exasiple,  Seccion  504  enticled  Special  Rules  subsection  B  provides  for  a  geriatric  exception  dt  age 
TO  to  b«  exersiacd  by  Che  Governor  oJ  the  respective  state.  This  was  an  issue  with  uhxch  the  General  ASieobly 
and  the  Coitrdtiion  wrestled .  Virginia's  gerlatrit  provision  differs  from  that  contained  within  the  prcpoited 
l*gi»latior.  Mfore  this  Suhcommlttee.  Virginia  law  provides  for  diacristicir.ary  ceriatrlc  release  at  age  65  -i 
Che  innate  has  served  .  mininium  of  five  years  or  at  age  £0  if  the  inmate  has  iTerved  a  mlnimuoi  of  ten  years. 
Each  and  every  state  will  have  to  enact  its  own  geriatric  provisions  or  ot.ier  details  to  deal  with  the 
requirements  of  their  individual  ttaee.  Each  state  will  nsad  a  de«rr*e  of  flexibility  in  designing  tough  irine 
legislation  to  m«ec  th«ir  Indlvl^ai  needs. 

11 
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In  siinmary,  as  Attorney  General  for  the 
Commonwealth  of  Virginia,  I,  overall, 
wholeheartedly  endorse  the  legislation  that 
is  before  this  Siibcommittee  which  is  designed 
to  assist  and  help  the  states  to  address  one, 
if  not  the  most  critical,  issues  that  we 
face.  And  I  offer  the  resources  of  my  Office 
to  assist  the  Subcommittee  in  developing  any 
further  refinement  of  Title  V  or  other 
portions  of  the  bill. 


12 
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Mr.  McCOLLUM.  I  just  have  a  couple  of  quick  questions  I  would 
like  to  ask  to  each  of  you. 

First  of  all,  Mr.  Lungren,  you  do  favor  the  full  and  fair  issue  in 
the  habeas.  You  expressed  that  here  today,  and  we  obviously  don't 
have  it  in  the  bill.  One  of  the  criticisms  of  that  concept  has  been 
the  reasonableness  standard,  and  you  addressed  that  a  little  bit  in 
your  written  testimony  as  far  as  the  determination  of  the  court  is 
concerned. 

In  most  of  the  writings  that  I  have  seen,  that  have  suggested  full 
and  fair  provisions,  that  let  the  State  law  have  more  sway  or  def- 
erence, the  language  has  included  two  or  three  different  provisions. 
One  of  those  provisions  in  the  definition  would  say  that  a  full  and 
fair  presumption  is  put  forward  if — and  could  be  rebutted,  if  you 
will,  by  the  court  and  adjudication  on  the  claim  if  the  judge  or  the 
court  determines  that  it  is  contrary  to  or  involves  an  arbitrary  or 
unreasonable  interpretation  or  application  of  clearly  established 
Federal  law. 

And  those  who  criticize  this  say  that  as  a  result  of  that  kind  of 
language,  that  even  in  situations  where  the  Federal  judge  believes 
that  the  State  court  incorrectly  interpreted  or  applied  Federal  law, 
he  is  going  to  be  bound  by  the  State  court  decision  if  he  believes 
a  reasonable  man  could  have  come  to  that  conclusion  that  the  State 
came  to,  even  though  he  would  not  have  come  to  that. 

And  those  who  argue  against  it  say  that  is  not  right.  In  fact,  they 
argue  sometimes  that  the  language,  as  written,  is  going  to  mean 
that  Federal  court  panels  that  are  reviewing  these  things  are  going 
to  conclude  that  anj^hing  other  than  their  own  interpretation  is 
unreasonable;  and  perhaps  that  language  is  meaningless.  So  I  hear 
both  sides  of  this. 

Can  you  enlighten  me  in  any  way? 

Mr.  Lungren.  I  think  we  have  come  up  with  some  language — 
I  do  not  have  it  before  me,  but  it  talks  about  the  fact  that  you 
would  have  to  show  that  it  is  other  than  what  would  be  considered 
a  reasonable  interpretation.  And  that  means  you  cannot  substitute 
your  own  judgment,  but  rather  it  is  a  reasonable  interpretation  of 
the  law  in  concert  with  constitutional  decisions  previously  made  by 
the  court.  And  the  reason  for  that  is  this:  Deference  to  the  State 
courts  means  deference  to  their  capacity  to  make  reasonable  deci- 
sions interpreting  constitutional  rights;  that  is.  State  judges  take 
an  oath  to  uphold  the  Constitution  of  the  United  States  as  well  as 
the  State  for  which  they  are  a  judge. 

If  that  is  so,  merely  because  a  Federal  judge  looks  at  it  and, 
Monday-morning  quarterbacking,  says  I  would  not  come  to  that 
even  though  I  can  see  that  is  reasonable,  if  you  were  to  prevail  on 
that  kind  of  analysis,  what  you  are  saying  is  that  they  are  a  full 
substitute  for  the  State  system. 

That  was  never  the  concept  under  the  Constitution.  That  was 
never  the  concept  under  the  writ  of  habeas  corpus  statute  passed 
by  this  Congress  in  1867.  And  frankly,  it  is  the  height  of  arrogance. 

I  mean,  in  one  of  the  cases  Chief  Justice  Rehnquist  said,  what 
we  do  by  abusing  the  writ  of  habeas  corpus  is  that  we  more  and 
more  go  away  from  having  the  trial  as  the  main  event.  Now,  we 
ought  to  understand  what  that  means. 
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We  believe  under  our  system  of  justice  that  truth  in  our  justice 
system  comes  out  as  the  result  of  an  adversarial  situation  in  which 
both  sides  have  a  chance  to  convince  a  judge  and  jury,  the 
factfinders,  of  what  the  facts  are.  They  have  the  opportunity  right 
there  to  see  the  witnesses,  to  view  their  demeanor,  to  understand 
the  kinds  of  questions  that  were  asked  and  were  not  asked,  to  get 
a  sense  of  what  it  is — just  as  I  think  most  of  us  would  rather,  in 
encountering  someone,  to  encounter  someone  in  person  rather  than 
encounter  someone  as  told  to  us  by  somebody  else  in  written  form. 

And  the  more  we  say  that  Federal  courts  are  derogated  to  a  posi- 
tion in  which  they  have  complete  substitute  power,  what  we  are 
saying  is  that  somehow  the  State  courts  are  inferior.  That  is  not 
the  sense  of  the  Constitution,  and  it  is  not  the  sense  of  the  way 
we  live  our  lives. 

And  I  think  that  is  why  it  is  so  important  that  whatever  lan- 
guage is  adopted  not  be  treated  to  say  that,  well,  if  a  judge  believes 
that  he  or  she  would  have  found  it  differently — I  do  the  very  same 
thing  today  in  California.  Under  the  California  Constitution,  I  have 
supervisory  responsibility  for  all  district  attorneys.  Under  the  Cali- 
fornia Constitution,  every  DA  is  the  chief  prosecutor  in  his  or  her 
county.  So  with  those  two  obligations,  a  tension  is  obviously  cre- 
ated. 

How  do  I  deal  with  that?  I  do  not  go  in  and  prosecute  cases  that 
a  DA  did  not  prosecute  because  I  would  have  done  so.  What  I  do 
when  someone  comes  to  me  and  says,  would  you  take  another  look 
at  it,  we  go  in  and  we  apply  a  standard  of  abuse  of  discretion;  not 
would  I  have  taken  this  case  and  prosecuted  on  the  same  facts,  but 
was  it  a  legitimate  decision  made  by  the  DA  in  that  community  not 
to  prosecute  the  case?  And  if  I  find  it  was  within  his  or  her  discre- 
tion, I  don't  step  in  there.  That  is  not  a  difficult  thing  to  do,  but 
it  requires  discipline. 

Mr.  McCOLLUM.  But  whatever,  we  do  share  the  common  desire 
to  try  to  shorten  this  process,  and  if  the  State  court  deference  will 
do  that,  we  ought  to  consider  it.  I  appreciate  you  raising  it. 

Attorney  General  Gilmore,  I  understand  that  in  Governor  Allen's 
Commission  on  Parole  Abolition  and  Sentencing  Reform  that  there 
was  some  effort  made  for  estimates  on  what  truth  in  sentencing 
really  means  in  terms  of  what  crimes  would  have  been  prevented 
in  the  past,  had  the  85-percent  rule  been  in  place  in  your  State. 
Can  you  give  us  some  enlightenment  on  that? 

Mr.  Gilmore.  The  commission  went  through  those  areas  and 
looked  at  crimes  that  had  been  previously  committed  by  people 
with  a  criminal  record,  and  found  that  there  were  4,300  identifiable 
crimes  for  which  repeat  offenders  were  convicted.  That  was  during 
the  period  of  1986  through  1993,  and  this  is  just  the  tip  of  the  ice- 
berg. Who  knows  how  many  crimes  were  committed  by  these  of- 
fenders for  which  no  convictions  were  obtained? 

Mr.  McCOLLUM.  You  can  see  how  quickly  5  minutes  can  go  in  a 
discussion  of  habeas  corpus  and  truth  in  sentencing — all  too  quick- 

ly. 

Mr.  Schumer. 

Mr.  Schumer.  Thank  you,  Mr.  Chairman.  And,  yes,  my  first 
question  is  to  my  former  colleague,  Dan  Lungren. 
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I  agree  with  you  that  some  of  those  who  are  morally  opposed  to 
the  death  penalty  look  for  every  appeal  because  they  want  to  avoid 
it  at  all  costs.  As  somebody  who  is  not  morally  opposed  to  the  death 
penalty,  who  supports  it  in  certain  cases,  I  don't  have  any  problem 
with  limiting  appeals  so  that  they  don't  become  frivolous  or  drag 
on  forever  and  ever  and  ever.  The  battle  ought  to  be  fought  on 
whether  you  are  for  capital  punishment  or  not,  and  once  that  is  de- 
cided, there  ought  to  be  fair  and  free  appeal,  but  not  something 
that  just  goes  on  forever. 

But  it  seems  to  me,  having  said  that,  and  having  said  that  I 
could  even  support  some  of  the  limitation  in  terms  of  length  of  time 
and  number  of  appeals  in  this  bill,  it  seems  to  me  that — I  agree 
with  you,  you  have  said  basically  that  the  trial  in  the  death  penalty 
case  should  be  the  main  event,  not  a  tryout  for  the  road. 

Doesn't  it  behoove  us,  then,  to  make  sure  that  there  is  competent 
counsel  in  capital  cases?  First,  from  a  fairness  point  of  view,  obvi- 
ously, if  you  are  going  to  sanction  the  ultimate  penalty,  you  want 
to  make  sure  that  there  is  competent  counsel;  and  second,  if  there 
is  not  competent  counsel,  then  there  are  many  more  roads  for  le- 
gitimate appeal  and  those  become  blurred. 

What  is  your  view  of  that? 

Mr.  LUNGREN.  Inadequacy  of  counsel  is  always  grounds  to  be  uti- 
lized as  a  collateral  attack  both  in  the  State  courts  and  Federal 
courts.  We  are  not  denying  that.  If  you  are  saying  that  we  ought 
to  have  a  federally  mandated  standard,  I  would  disagree  with  that 
strongly.  If  you  are  saying  that  we  should  follow  the  Powell  Com- 
mission to  establish  an  opt-in  provision  to  encourage  the  States  to 
adopt  a  level  of  standards  that  would  meet  whatever  overall  cri- 
teria might  be  created,  I  could  understand  that.  But  I  would  ask 
you  to  give  general  discretion  in  that  area.  We  in  California  think 
we  do  a  pretty  good  job.  We  take  it  very,  very  seriously. 

Mr.  SCHUMER.  What  about  States  that  don't? 

Mr.  LuNGREN.  States  that  don't  do  it  at  their  own  peril,  because 
inadequacy  of  counsel  in  a  particular  circumstance  of  a  specific 
case  will  be  grounds  for  setting  aside  the  conviction  or  setting  aside 
the  sentence,  both  in  the  State  court  review  and  in  the  Federal 
court  review.  There  is  no — nothing  that  is  in  here  would  stop  that 
from  being  done. 

Mr.  ScHUMER.  I  understand  that,  but  it  seems  to  me — out  of  fair- 
ness, if  nothing  else,  as  well  as  making  this  work — that  it  makes 
a  good  deal  of  sense  for  there  to  be  some  kind — after  all,  there  is 
Federal  review,  so  the  Federal  standards  are  going  to  be  imposed. 
They  are  going  to  be  imposed  ex  post  facto  or  at  the  beginning;  and 
to  allow  States  or  to  give  States  more  of  an  incentive  to  provide 
competent  counsel  at  the  beginning — and  you  know,  there  are  re- 
ports that  there  are  a  number  of  States  that  just  don't — it  seems 
to  me  only  fair. 

Mr.  LuNGREN.  But  those  States  that  don't  are  going  to  suffer  the 
consequences  in  terms  of  review.  Why  impose  some  overall  man- 
dated standard  by  the  Feds?  Look,  I  appreciate — I  appreciate  the 
view  from  there.  I  used  to  sit  on  that  side. 

Mr.  SCHUMER.  We  have  an  overall  standard.  It  is  called  the  Con- 
stitution; it  is  called  the  eighth  amendment.  And  you  admit  there 
is  going  to  be  Federal  review,  so  the  imposition  of  the  standard  has 
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come  since  the  beginning  of  the  RepubUc,  or  at  least  interpreta- 
tions of  that — let  me  just  finish  my  question. 

Just  from  a  purely — let's  leave  out  the  morality;  let's  leave  out 
the  States  rights  issue.  Doesn't  it  make  sense  from  a  practical 
point  of  view  to  see  that — as  you  say  in  your  testimony,  that  the 
trial  in  a  death  penalty  case  should  be  the  main  event,  not  a  tryout 
on  the  road;  and  with  incompetent  counsel,  it  ends  up  inevitably 
being  a  tryout.  If  the  State  wants  to  do  a  bad  job,  we  ought  to  let 
them.  That  is  basically  the  thrust  of  what  you  are  saying. 

Mr.  LUNGREN.  No;  I  said  you  could  have  an  opt-in  provision  as 
in  the  Powell  Commission.  But  when  I  got  from  the  last  Congress 
and  saw  the  standards,  with  all  due  respect,  that  the  Federal  legis- 
lators decided  they  were  going  to  impose  on  the  States,  I  had  to 
gag. 

Mr.  SCHUMER.  What  was  the  worst  standard,  in  your  judgment? 

Mr.  LuNGREN.  A  requirement  that  two  attorneys  be  involved. 

Who  determined  that  two  attorneys  had  to  be  involved  in  every 
capital  case?  Maybe  two  attorneys  are  necessary.  Maybe  not.  But 
for  the  Federal  Government  to  say  that  unless  you  have  two  attor- 
neys involved  in  a  capital  case,  it  is  therefore  unconstitution- 
ally  

Mr.  ScHUMER.  It  wasn't  a  question  of  unconstitutionality. 

Mr.  LuNGREN.  Sure,  it  was.  If  you  didn't  have  two  attorneys  you 
had  a  de  novo  review  by  the  Federal  courts.  That  is  the  height  of 
arrogance. 

Mr.  SCHUMER.  Well,  to  me,  you  know  that  is  sort  of  like  saying 
the  Bill  of  Rights  is  the  height  of  arrogance. 

Mr.  LuNGREN.  No,  it  is  not. 

Mr.  ScHUMER.  The  bottom  line  of  where  this  all  flows  from  is  not 
the  legislature  or  the  Congress  but  from — ^you  may  disagree  with 
how  the  courts  interpreted  this,  but  it  comes  from  the  Bill  of 
Rights. 

Mr.  LuNGREN.  No.  The  writ  of  habeas  corpus  does  not  come  from 
the  Bill  of  Rights.  It  is  a  statutorily  imposed 

Mr.  SCHUMER.  I  understand  there  is  a  statute  called  habeas  cor- 
pus, and  it  is  not  in  the  Bill  of  Rights  to  have  a  habeas  corpus  pro- 
vision, but  ultimately,  that  has  to  be. 

By  the  way,  in  California  are  capital  cases  prosecuted  by  one  at- 
torney in  any  situation? 

"Mr.  LuNGREN.  Primarily,  they  are  prosecuted  by  two. 

Mr.  SCHUMER.  Do  you  know  of  any  single  case  where  one  attor- 
ney  

Mr.  LuNGREN.  On  trial  as  opposed  to — ^yes,  sure. 

Mr.  ScHUMER.  There  are  some?  Is  it  rare? 

Mr.  LuNGREN.  I  am  not  sure  that  is  true. 

Mr.  ScHUMER.  I  ask  the  witness  if  he  could  submit  a — ^you  know, 
give  us  a  rough  ballpark  estimate  of  how  many  times  capital  cases 
are  tried  with  one  prosecutor.  I  don't  know  it  as  good  prosecutorial 
process. 

Mr.  LuNGREN.  I  can  tell  you  of  one  case  in  which  we  just  had 
the  decision  overturned.  And  one  of  the  claims  was  that  he  spent 
too  much  time  running  for  Congress  and  not  enough  time  on  his 
case.  And  when  I  noted  that,  I  went  to  find  out  who  the  fellow  was, 
and  it  turns  out  he  was  my  opponent  in  1992. 
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Mr.  McCOLLUM.  Mr.  Heineman. 

Mr.  Heineman.  I  have  no  questions. 

Mr.  McCoLLUM.  OK.  Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

I  guess  I  would  just  make  a  statement  about  Mr.  Lungren's  testi- 
mony. I  assume  that  he  is  suggesting  that  we  give  deference  to  the 
decisions  of  the  State  courts  on  matters  of  constitutional  decisions. 
And  I  just  want  to  express  my  delight  that  that  was  not  the  pre- 
vailing view  in  1954  when  the  Supreme  Court  second-guessed  a 
bunch  of  States.  And  I  would  like  the  Supreme  Court  and  Federal 
courts  to  be  able  to  second-guess  State  courts. 

On  the  question  of  protecting  the  public,  as  the  case — the  death 
penalty  cases  get  dragged  out,  do  we  have  a  problem  with  death 
row  inmates  committing  violent  crimes  on  the  public  after  convic- 
tion? 

Mr.  LUNGREN.  Not  generally  speaking,  although  we  do  have 
some. 

We  have  one  case  in  California — actually,  it  wasn't  on  death  row. 
He  was  sentenced  to  life  without  possibility  of  parole.  He  put  out 
a  contract  murder  on  the  people  who  put  him  into  the  system,  and 
they  went  back,  and  six  people  were  killed  as  a  direct  result  of 
that.  Even  though  we  had  that 

Mr.  Scott.  We  have  no  examples  of  death  row  inmates  commit- 
ting crimes  on  the  public. 

Let  me  read  you  a  list  of  cases 

Mr.  LuNGREN.  Unless  you  consider  correctional  officers  as  a  part 
of  the  public. 

Mr.  Scott.  This  is  from  the  staff  report  of  the  Subcommittee  on 
Constitutional  and  Civil  Rights. 

In  1989,  James  Richardson  was  released  after  21  years  in  prison. 
The  prosecutor,  Janet  Reno,  concluded  that  he  was  innocent. 

In  1993,  Curt  Bloodsworth  in  Maryland  served  9  years  in  prison 
before  DNA  evidence  was  submitted  to  confirm  his  innocence. 

Gregory  Will  Holt  from  Oklahoma  served  6  years.  After  he  was 
retried,  forensic  experts  testified  that  he  could  not  have  been  the 
one. 

I  just  submit  those  for  the  record,  Mr.  Chairman. 

Mr.  Gilmore,  I  have  a  number  of  questions  on  the  truth-in-sen- 
tencing. You  indicated  that  about  120,000  crimes  would  have  been 
prevented  if  the  culprits  had  been  in  jail  at  the  time.  Is  it  true  in 
that  report  that  approximately  3.5  million  crimes  total  would  have 
been  committed  during  that  period  of  time? 

Mr.  Gilmore.  Congressman,  we  can  take  a  look  at  the  statistics, 
and  we  can  submit  them  to  you  at  a  later  time.  The  notes  that  we 
are  looking  at  projects  what  we  will  be  able  to  prevent  between 
1995  and  the  year  2005. 

Mr.  Scott.  It  is  approximately  a  3.4  reduction  in  crime? 

Mr.  Gilmore.  We  believe  that  we  can  project  about  125,000 
crimes  that  will  be,  in  fact,  prevented  in  Virginia. 

Mr.  Scott.  Out  of  3.5  million. 

Are  you  familiar  with  the  September  4,  1994,  Richmond  Times 
Dispatch  article  that  outlined  some  of  the  seven  examples  of  how 
this  would  work? 

Mr.  Gilmore.  I  have  not  seen  that  article. 
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Mr.  Scott.  You  are  familiar  with  it. 

That  mentioned  Michael  Wayne  Williams  as  one  of  the  seven 
who  had  served — was  released  after  serving  40  months  of  a  15-year 
sentence,  and  murdered — was  subsequently  convicted  of  murder. 
According  to  the  Governor's  aides,  under  the  new  rules,  Williams 
would  have  probably  been  released  earlier,  which  would  have  rec- 
ommended a  sentence  of  25  to  30  months  for  the  same  crime. 

You  are  familiar  with  that  example? 

Mr.  GiLMORE.  The  important  thing  about  the  reform  that  we 
have  in  Virginia  is  that  we  are  going  to  be  focusing  in  on  violent 
criminals. 

Mr.  Scott.  The  point  I  am  making  is  that  some  people  under  the 
Allen  plan  will  get  out  earlier  than  they  would  have  under  the  old 
system. 

Mr.  GiLMORE.  The  philosophy  behind  the  program  that  is  now  in 
place  is  to  look  at  historical  time  that  has  been  spent.  Nonviolent 
criminals  will  be  serving  roughly  the  same  period  of  time.  But  now 
we  have  truth-in-sentencing. 

Mr.  Scott.  I  only  have  5  minutes,  and  we  want  to  get  these  on 
the  table. 

The  fact  is  that  although,  on  average,  more  time  may  be  spent, 
in  fact,  some  will  be  spending  less  time  as  in  the  example  of  Mi- 
chael Wayne  Williams.  Some  will  serve  less  time  under  the  Allen 
plan  than  they  had  before.  Those  would  be,  though,  the  people  that 
could  not  have  made  parole  under  the  prior  system,  the  most  hei- 
nous dangerous  criminals  with  no  parole  plan;  they  can't  tell  you 
what  they  are  going  to  do  after  they  get  out,  the  people  that  have 
no  indication  that  they  are  going  to  do  anything  but  get  out  and 
commit  more  crimes.  They  will,  in  fact,  be  the  ones  that  will  be  get- 
ting out  earlier  under  the  Allen  plan. 

Are  you  aware — did  the  cost  as  estimated  by  the  house  of  Dele- 
gates for  the  plan,  up  to  $2.2  billion  in  prison  construction,  $500 
million  a  year  annual 

Mr.  GiLMORE.  We  strongly  dispute  those  numbers.  We  think  the 
numbers 

Mr.  Scott.  Those  are  the  numbers  of  the  house  of  delegates. 

Mr.  GiLMORE.  I  understand  that,  but  the  administration  has 
made  a  careful  study  of  the  amount  of  funds.  We  believe  that  it 
will  be  $850  million,  $600  million  of  which  would  have  to  be  spent 
anyway. 

Mr.  Scott.  If  the  house  of  delegates  is  correct. 

Let  me  run  down  something  that  you  could  do  with  $500  million 
in  Virginia  in  1  year.  You  could  double  the  community  service 
board  allocation,  which  provides  community  mental  health  services 
for  $160  million;  you  could  run  10  boys  and  girls  clubs  in  each  sen- 
ate district  for  $80  million;  25  new  police  officers  in  each  senate 
district  for  $30  million;  guarantee  the  tuition  for  every  poor  kid 
that  can  get  to  college  that  can't  afford  to  go,  $50  million;  rec- 
reational program  to  provide  summer  jobs  and  recreational  oppor- 
tunities for  every  poor  kid  in  the  State  for  $50  million;  double  Job 
Training  and  Partnership  Act  job  training  for  $52  million;  double 
Head  Start  for  $30  million;  quadruple  dropout  prevention  pro- 
grams; and  have  $30  million  left  over  for  drug  rehabilitation. 
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Don't  you  think  that  would  be  a  better  use  of  the  taxpayers' 
money  than  a  program  that  will  reduce  crime  less  than  3.5  per- 
cent? 

Mr.  GiLMORE.  We  believe  that  preventing  over  just  the  next  sev- 
eral years  up  to  125,000  victims — preventing  those  victims  is  a 
very,  very  worthy  expenditure  of  the  funds.  We  believe  that  the 
Congress  can  make  a  tremendous  contribution  to  all  50  States  if 
this  legislation  is  passed. 

Mr.  Scott.  I  know  that  my  time  has  expired,  Mr.  Chair,  but  if 
you  divide  the  120,000  crimes  prevented  by  the  $7  billion  we  are 
going  to  spend  over  the  next  10  years,  it  amounts  to  $58,000  per 
crime  prevented;  and  we  have  a  lot  of  programs  that  are  a  lot  more 
cost-effective  than  that  figure. 

I  appreciate  the  opportunity. 

Mr.  Buyer.  Thank  you,  Mr.  Scott.  The  gentleman's  time  has  ex- 
pired. 

We  recognize  Mr.  Bryant. 

Mr.  Bryant  of  Tennessee.  Mr.  Gilmore,  let  me  follow  up  on  that 
line  of  questioning.  As  a  former  U.S.  attorney  myself,  I  am  subject 
to  all  types  of  statistics,  and  I  hear  this  number  that  the  average 
criminal  commits  25  crimes  a  year.  I  have  heard  larger  numbers. 
And  I  also  hear  numbers  such  as  5,  6  percent  of  the  violent  crimi- 
nals commit  70,  60,  70  percent  of  the  violent  crimes.  So  our  theory, 
as  I  understand  what  you  are  saying,  on  the  prosecution  side  is  to 
lock  up  and  keep  away  from  law-abiding  society  that  small  percent- 
age of  our  population  who  commits  most  of  the  crimes. 

Mr.  Gilmore.  That  is  correct,  sir. 

Mr.  Bryant  of  Tennessee.  The  counter  to  that  is  that  it  costs 
money  to  do  that;  you  have  to  build  prisons  and  hire  guards.  And 
I  have  also  seen  numbers  that  calculate  or  attempt  to  calculate  the 
cost  of  those  crimes  that  are  committed  or  prevented  that  build 
into  that  formula  such  costs  as  the  loss  of  property  on  these  crimes 
prevented,  loss  of  life,  injuries,  medical  care,  a  loss  of  time  off  from 
work.  Are  these  valid  considerations  when  you  make  these  deci- 
sions? 

Mr.  Gilmore.  When  I  was  prosecutor  in  Henrico,  I  saw  those 
kinds  of  costs  every  day  when  people  came  into  the  courtroom  and 
explained  what  their  losses  are.  The  statistics  that  I  have  seen 
show  tremendous  hidden  costs  that  are  not  necessarily  seen  and 
not  really  taken -into  consideration  under  old  thinking,  but  under 
new  thinking  we  are  beginning  to  seriously  consider  the  losses  of 
time  and  the  losses  of  property;  and  frankly,  there  are  some  costs 
like  the  loss  of  a  breadwinner  in  a  murder  or  death  that  cannot  be 
measured  by  any  amount  of  money. 

And  I  think  125,000  victims  avoided  in  one  State  with  this  more 
forward-looking  approach  is  a  real  step  forward  for  the  citizens  of 
Virginia  and  could  be  for  the  country. 

Mr.  Bryant.  Let  me  move  over  to  Greneral  Lungren  on  the  ha- 
beas corpus. 

Do  you  agree — I  know  when  I  was  campaigning,  people  wanted 
to  know  if  I  thought  the  death  penalty  was  a  deterrent,  and  I  said 
it  certainly  prevents  that  one  person  from  ever  committing  murder 
again.  There  has  been  no  recorded  history  of  a  person  who  has 
been  executed  killing  again. 
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You  were  asked  the  question,  Did  people  on  death  row  who  were 
not  executed  ever  kill  again?  And  you  mentioned  guards.  What 
about,  potentially,  escapes  there?  Outside  people?  Other  inmates? 
And  I  don't  know  if  it  was  a  death  row  inmate  in  Mr.  Dahmer's 
case,  but  Mr.  Dahmer  certainly  found  that  out,  did  he  not,  in  Wis- 
consin? 

Do  you  agree  with  me  that  the  death  penalty  can  be  an  effective 
deterrent  against  most  people  to  cause  them  not  to  commit  mur- 
der? 

Mr.  LUNGREN.  I  don't  think  that  there  is  any  doubt  that  it  is  a 
deterrent  against  some.  I  don't  think  you  need  to  justify  it  on  a  de- 
terrence basis.  I  think  you  can  justify  it  as  an  appropriate  penalty 
for  the  worst  crimes;  that  is,  crimes  where  a  loss  of  life  results  and 
egregious  circumstances  are  involved.  In  a  way,  it  sets  a  value  on 
life  through  that  mechanism.  It  says  that  taking  of  another's  life 
is  worth  more  than  any  other  kind  of  crime.  It  is  not  vengeance, 
but  retribution,  and  I  think  we  are  afraid  to  talk  about  retribution. 

Retribution  is  not  something  that  we  ought  to  be  embarrassed 
about  at  all.  It  is  part  of  a  civilized  society.  They  try  to  get  us  into 
this  debate  that  if  you  are  for  the  death  penalty  you  are  kind  of 
a  barbarian.  I  would  say  that  a  barbarian  society  is  a  society  in 
which  you  stand  without  regard  for  the  protection  of  those  who 
cannot  protect  themselves.  In  other  words,  a  barbarian  society  is 
an  indifferent  society.  It  is  a  society  in  which  the  will  of  the  strong- 
est prevails. 

A  truly  caring,  civilized  society  is  one  which  says  it  will  in  fact 
put  itself  on  the  line  to  protect  those  innocents  who  cannot  other- 
wise protect  themselves,  and  we  ought  to  understand  that  and  we 
ought  not  to  be  embarrassed  about  it.  You  know,  for  well  over  close 
to  2,000  years,  capital  punishment  was  considered  the  appropriate 
thing  to  do  and  was  viewed  as  one  of  the  ways  in  which  you  show 
respect  for  life.  It  is  only  in  the  last  40  years  that — or  60  years  we 
have  begun  to  turn  it  around. 

But  the  other  thing  I  would  say  is  this,  it  is  not  a  deterrent  if 
it  is  not  carried  out.  And  people  say,  well,  it  is  not  a  100-percent 
deterrent.  But  no  action  that  we  define  as  crime  and  no  punish- 
ment is  an  absolute  deterrent  because  we  still  have  people  in  pris- 
on. But  if  it  is  only  4  or  3.5  percent  effective,  do  we  as  a  society 
have  a  right  to  say  to  those  three  or  four  people  who  otherwise 
would  be  dead  that  we  are  not  going  to  carry  out  the  death  penalty 
because  it  is  only  4  percent  deterrent  effective?  See,  I  don't  think 
we  can  do  that. 

And  frankly,  maybe  it  is  only  in  Congress  where  we  can  easily 
say  it  is  only  3.5  percent  of  the  people  we  are  going  to  save  and 
not  127,000  people.  To  me,  that  is  pretty  important. 

By  the  way,  the  study  done  by  the  Rand  Corp.  in  the  1980's  was 
a  survey  done  of  California,  Texas,  and  I  think  it  was  Michigan, 
over  2,000  inmates  in  which  they  filled  out  a  survey.  The  average 
inmate  admitted  to  committing  187  to  287  crimes  per  year  and  10 
percent  of  them  admitted  to  committing  as  many  as  600  per  year. 
There  have  been  at  least  three  national  studies  that  have  shown 
between  5  and  7  percent  of  all  criminals  commit  between  50  and 
70  percent  of  all  crime. 
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In  Orange  County,  on  a  juvenile  study  called  the  8-percent  solu- 
tion, an  initial  study  showed  that  8  percent  of  all  juveniles  commit- 
ted 50  percent  of  all  offenses.  In  other  words,  a  very  small  number 
of  people  commit  an  inordinate  amount  of  crime.  That  is  what 
"three  strikes  and  you're  out"  is  all  about  and  that  is  what  truth 
in  sentencing  is  all  about. 

Mr.  Bryant  of  Tennessee.  Do  each  of  you  agree  that  this  bill,  as 
proposed,  fairly  protects  the  rights  of  inmates  on  death  row  and 
others,  while  at  the  same  time  providing  society  with  a  proper  bal- 
ance of  retribution  and  deterrence?  Do  both  of  you  agree  or  dis- 
agree on  that? 

Mr.  LUNGREN.  The  essential  protections  of  the  rights  of  the  in- 
mates are  still  there.  It  is  inordinate  delay,  successive  petition,  the 
abuse  of  the  petition  that  even  Federal  judges  that  talked  about 
that,  we  are  trying  to  reform. 

Mr.  GiLMORE.  I  would  concur  with  that. 

Mr.  Buyer  [presiding].  Thank  you.  The  gentleman's  time  has  ex- 
pired. 

The  Chair  will  yield  itself  1  minute  for  a  particular  question  on 
followup  with  regard  to  habeas  corpus.  Earlier,  the  question  with 
regard  to  postconviction  relief,  you  have  a  unitary  system  in  Cali- 
fornia. 

Mr.  LuNGREN.  Right,  but  you  have  postconviction  relief.  What 
happens  is,  the  California  Supreme  Court  can  look  at  both  at  the 
same  time,  can  look  at  the  direct  appeal  and  can  look  at  the  peti- 
tion for  a  writ  of  habeas  corpus,  the  collateral  appeal.  It  is  an  effi- 
cient process.  We  think  it  has  worked  well  in  California.  It  is  effi- 
cient because  the  court  is  going  to  be  examining  the  transcript  in 
both  events  and  when  you  see  the  massive  transcripts  that  come 
out  of  a  capital  case,  you  understand  that. 

Now,  I  don't  say  that  every  State  ought  to  have  that.  All  I  am 
saying  is  that  under  the  Federal  system — and  whatever  you  do, 
please  continue  to  allow  unitary  review  and  perhaps  even  look  at 
it  as  a  possibility  for  the  Federal  system. 

Mr.  Buyer.  The  Chair  recognizes  Ms.  Lofgren. 

Ms.  Lofgren.  For  the  attorney  general  of  California,  I  am  inter- 
ested in  your  views  on  the  proposed  elimination  of  drug  court  and 
the  weakening  of  prevention  language. 

I  am  sure  you  are  aware  of  the  study  conducted  by  Grovernor  Wil- 
son in  October,  a  year-long  study,  October  1991  to  September  1992, 
that  indicated — at  least  according  to  his  study — that  for  expendi- 
ture of  $209  million  in  drug  treatment,  $1.5  billion  in  expense  was 
avoided  in  terms  of  crime  expense,  both  victims  as  well  as  prosecu- 
tion. 

What  is  your  view  of  this  bill's  change  in  drug  treatment  and 
prevention  in  light  of  Governor  Wilson's  study? 

Mr.  LuNGREN.  I  am  for  prevention  and  punishment.  I  don't  think 
you  have  to  be  for  one  or  the  other.  But  I  would  say  that  every 
State  differs  and  every  community  differs  and  the  greatest  flexibil- 
ity ought  to  be  granted  to  the  States  to  determine  how  much  they 
want  to  spend  and  in  what  priorities. 

I  believe  in  drug  courts.  I  think  they  work  on  a — a  very  close 
friend  of  mine  is  going  to  be  just  heading  up  the  new  drug  court 
in  Orange  County,  CA.  If  I  had  a  magic  wand,  one  of  the  things 
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that  I  would  require  is  that  everybody  be  tested  upon  arrest,  and 
if  they  show  any  substance  abuse  that  part  of  whatever  sentence 
they  receive  include  drug  assessment  and  drug  treatments,  and  if 
they  can  afford  to  pay  for  it,  they  would  be  required  to  pay  for  it. 
That  would  not  be  in  lieu  of  their  other  punishment.  It  would  be 
in  addition  to  the  punishment. 

Ms.  LOFGREN.  So  you  would  say  it  would  be  your  recommenda- 
tion, even  if  there  is  flexibility,  there  should  be  wide  recommenda- 
tion? 

Mr.  LUNGREN.  My  recommendation  would  be  I  would  use  the 
block  grants. 

Ms.  LOFGREN.  You  would  use  the  block  grants  if  you  had  your 
druthers,  as  least  in  part  for  drug  courts  and  drug  treatment  and 
the  like? 

Mr.  LuNGREN.  I  would.  I  would.  But  another  State  may  not. 

Ms.  LOFGREN.  I  am  wondering.  I  am  from  California  and  I  want 
to  know 

Mr.  LuNGREN.  Yes;  I  am  just  concerned  about  a  mandate  on 
some  States  where  it  may  not  make  sense.  I  think  it  would  make 
sense  in  our  communities. 

Ms.  LoFGREN.  I  am  interested  also  in  your  comments  on  abusive 
lawsuits  by  inmates  and  that  we  could  keep  the  money  if  we  could 
just  relieve  you  from  that  expensive  bother. 

How  would  that  help  district  attorneys  in  their  prosecution  if  in 
fact 

Mr.  LuNGREN.  What  I  am  sa3dng  is  that  we  prosecute  cases,  too, 
and  in  California  we  do  every  appeal,  every  appeal  from  the  time 
that  the  DA  finishes. 

Ms.  LOFGREN.  But  the  local  DA's  still  need  additional  money. 

Mr.  LuNGREN.  If  you  have  extra  money  lying  around  in  Washing- 
ton, send  it  to  us. 

Ms.  LOFGREN.  I  am  concerned  that 

Mr.  LuNGREN.  I  am  serious  about  that. 

Ms.  LOFGREN.  I  am  not  sure  there  are  big  piles. 

Mr.  LuNGREN.  We  can  spend  it  very  well. 

Ms.  LoFGREN.  I  have  a  concern  that  if  we — ^you  know,  it  is  great 
to  arrest  people,  but  if  we  lack  the  capacity  for  effective  prosecution 
and  defense,  things  get  bogged  down  and  don't  yield  the  results. 

Another  question,  I  was  on  the  board  of  supervisors  in  Santa 
Clara  County  for  many  years,  and  we  were  defendants  in  an  in- 
mates' rights  lawsuit  for  8  years  that  was  a  fairly  chaotic  and  at 
one  point  recently  were  ordered  to  buy  exercise  equipment  for  the 
nuestra  familia 

Mr.  LuNGREN.  Right. 

Ms.  LoFGREN.  You  are  familiar  with  that  case,  I  know.  The  issue, 
however,  all  of  those  rulings  were  based  on  California  require- 
ments. None  of  them  were  based  on  Federal  rules,  and  especially 
the  board  of  correction  standards  in  California  that  require  very 
precise  measurements  on  how  hot  is  the  food  and  all  of  that  sort 
of  thing. 

What  are  you  doing  in  California  to  relieve  local  governments 
from — from  arcane  and  sometimes  ridiculous  measures? 

Mr.  LuNGREN.  Well,  I  supported  repeal  of  the  inmate  bill  of 
rights.  You  recall  that 
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Ms.  LOFGREN.  I  knew  that. 

Mr.  LUNGREN  [continuing].  Governor  Brown  signed  it  into  law. 
But  having  said  that,  during  the  whole  debate  on  that,  I  was  very 
honest  in  telling  people  that  if  we  got  rid  of  the  inmate  bill  of 
rights,  it  would  take  probably  out  of  1,000  cases,  we  would  prob- 
ably go  down  in  960  because  the  bulk  of  our  cases  are  in  Federal 
court  now.  They  are  not  in  State  court.  They  are  not  based  on  State 
action.  They  are  Federal  actions. 

I  have  gotten  1,100  cases  in  Federal  court  this  year  filed  by  these 
prisoners.  So  they  are  finding  that  it  is  the  Federal  system  that  is 
causing  us  our  problems.  And  in  most  cases  where  you  have  tem- 
perature requirements  and  so  forth,  that  is  as  a  result  of  a  pre- 
vious Federal  court  decision. 

The  previous  administration  was  about  the  business  of  working 
with  States  to  dissolve  consent  decrees  after  the  problem  that  the 
consent  decree  had  been  directed  at  had  been  solved,  recognizing 
that,  in  fact,  the  Federal  Government  has  an  obligation  to  ensure 
that  unconstitutional  deprivations  of  rights  are  not  taking  place, 
but  beyond  that  they  ought  to  get  out  of  the  business. 

Ms.  LoFGREN.  Well,  I  just  say  I  think  there  does  need  to  be  some 
remediation  in  this  area.  I  don't  disagree.  But  based  on,  you  know, 
Santa  Clara  County  is  the  fourth  biggest  county  in  California,  and 
what  has  bedeviled  us  is  the  State  rules,  not  the  Federal  rules.  All 
the  cases  have  been  filed  in  State  courts  and  have  consumed  enor- 
mous amounts  of  local  money  in  terms  of  defense  and  frivolous  re- 
sponses. 

At  this  point,  I  would  like  to  3deld  the  balance  of  my  time  to  Mr. 
Scott  for  some  followup  questions. 

Mr.  Scott.  Thank  you  very  much,  Mr.  Chairman. 

I  just  wanted  to  make  a  comment  because  the  attorney  general 
from  California  suggested  a  casual  attitude  about  reducing  crime 
just  3  V2.  percent.  I  would  point  out  that  it  is  not  a  question  of  how 
much  you  can  reduce  crime  but  where  you  are  going  to  put  your 
resources  to  the  best  good.  We  have  studies  that  show  that  Head 
Start  reduces  crime,  saves  more  money  than  it  costs.  Job  Corps  re- 
duces crime,  saves  more  money  than  it  costs,  the  Virginia  CARES 
Program  has  been  studied,  reduces  recidivism  25  percent,  saves 
more  money  than  it  costs.  The  question  is.  Where  are  we  going  to 
spend  our  money  to  get  the  best  bang  for  the  buck?  If  you  could 
spend  a  fraction  of  the  money  and  reduce  crime  a  lot  more,  then 
that  is  where  we  ought  to  put  our  money. 

And  my  question  would  be  what  do  you  tell  the  victims  that  you 
did  not  invest  in  the — in  the  programs  that  save  more  money  than 
they  cost,  reduce  crime  and  you  allowed  these  crimes  to  happen? 
That  is  our  challenge,  to  use  the  money  as  effectively  as  possible 
and  get  the  most  crime  reduction. 

Mr.  LuNGREN.  I  understand  that,  Mr.  Scott.  I  would  just  suggest, 
though,  when  we  have  a  limited  amount  of  resources,  it  is  not  a 
very  good  answer  to  a  victim  to  say,  I  am  sorry,  we  used  that  to 
prevent  crime  10  years  from  now.  I  have  yet  to  meet  a  single  victim 
who  dialed  911  and  said.  Can  you  tell  me  whether  or  not  the  per- 
petrator went  to  Head  Start?  They  usually  say  help,  and  help 
means  catch  that  person,  bind  up  my  wounds,  and  put  them  away 
forever. 
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Mr.  Scott.  Last  year  we  were  told 

Mr.  Buyer  [presiding].  The  gentlelady's  time  has  expired,  Mr. 
Scott.  The  Chair  now  recognizes  Mr.  Chabot. 

Mr.  Chabot.  Thank  you,  Mr.  Chairman. 

A  significant  number  of  crimes  are  committed  by  people  who  are 
either  out  on  parole  or  probation  or  on  pretrial  release.  In  Cin- 
cinnati, where  I  am  from,  for  8  to  10  years  or  so,  we  were  unable 
to  double  cell  in  our  community  because  of  a  Federal  court  decision 
a  long  time  ago. 

When  I  came  to  the  county  commission,  I  proposed  that  we  take 
that  case  back  to  court.  We  fought  it  in  court,  and  lo  and  behold, 
the  court  ruled  in  our  favor.  We  were  allowed  to  double  cell.  We 
were  able  to  put  about  400  prisoners  behind  bars  by  double  celling 
them  without  building  a  new  jail.  We  saved  about  $25  million. 

My  question  is.  Do  you  agree  that  many  past  Federal  court  deci- 
sions on  overcrowding,  which  have  significantly  caused  prisoners  to 
be  released  onto  our  streets  and  perhaps  kept  the  levels  of  pris- 
oners at  a  lower  level  than  they  otherwise  would  be,  has  had  an 
adverse  impact  on  communities'  abilities  to  reduce  crime?  In  other 
words,  have  Federal  court  decisions  unfortunately  resulted  in  more 
crime  on  our  streets? 

Mr.  GiLMORE.  We  believe  that  those  are  substantial  concerns.  We 
think  that  the  Congress  ought  to  be  prepared  to  look  at  any — any 
reforms  that  can,  in  fact,  be  made  if  they  are  founded  upon  Federal 
statutes. 

In  Virginia,  our  focus  has  been  to  balance  out  the  expenditures 
that  are  going  to  be  necessary  in  order  to  keep  people  safer  in  Vir- 
ginia. We  looked  at  the — as  I  said  to  the  chairman  earlier,  we 
looked  at  the  amount  of  money  that  was  going  to  be  necessary  any- 
way to  build  and  found  that  it  was  about  $600  million  in  Virginia, 
and  we  found  that  if  we  expended  about  another  $250  million  we 
could,  in  fact,  implement  this  much  more  progressive  and  forward- 
looking  program,  which  is  designed  to  protect  victims  and  to  take 
violent  criminals  off  the  street  so  that  we  can  protect  individual 
citizens. 

The  beauty  of  the  proposal  that  is  before  you  is  that  this  is  an 
opportunity  for  the  Congress  to  work  in  partnership  with  all  the  50 
States  in  order  to  encourage  States  to,  in  fact,  move  ahead  to  truth- 
in-sentencing,  which  it  restores  confidence  in  people  into  their  gov- 
ernment and  also  and  get  violent  criminals  off  the  streets. 

I  think  it  is  a  very  forward-looking  approach  and  that  is  why  I 
came  from  Richmond  today  to  support  it. 

Mr.  LUNGREN.  Congressman  Chabot,  I  would  just  say  there  are 
examples  of  penal  institutions  that  didn't  meet  the  standards  and 
there  was  an  appropriate  place  for  someone  to  come  in.  The  Fed- 
eral Government  did  that  in  some  circumstances.  But  they  have 
gone  far  beyond  that  in  too  many  cases  and  we  still  have  consent 
decrees  in  existence  that  really  don't  deal  with  any  deprivation  of 
right  but  rather  an  inclination  or  an  attitude  or  an  opinion  as  to 
how  you  ought  to  do  things. 

That  is  why  I  was  very  pleased  in  the  Bush  administration  the 
last  2  years  when  they  began  working  with  localities  and  States  in 
dissolving  those  consent  decrees  where,  in  fact,  any  deprivation  had 
been  removed. 
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And  what  I  think  we  need  here  is  the  Federal  Government  to 
maintain  some  responsibility  but  also — I  know  this  is  a  word  not 
often  heard,  but  exercise  some  humility.  I  mean,  recognize  that 
maybe  they  don't  know  everything  and  that  in  some  cases — and  I 
would  like  Federal  courts  to  do  that,  as  well. 

There  are  problems  out  there.  Yes;  there  are.  And  there  have 
been  overcrowding  problems  that  may  have  amounted  to  unconsti- 
tutional deprivations,  but  not  every  overcrowding  circumstance 
does. 

On  the  other  hand,  those  of  us  in  public  life  who  have  the  ability 
to  put  things  before  the  voters  have  the  obligation  to  say  if  you  are 
going  to  put  people  in  prison,  it  is  going  to  cost  money.  We  ought 
to  have  the  guts  to  say  it  is  going  to  cost  money.  We  ought  to  have 
the  guts  to  go  and  get  that  money,  as  well. 

Mr.  Chabot.  Thank  you.  One  final  question.  Relative  to  the  de- 
terrent effect  of  the  death  penalty,  capital  punishment  in  this  coun- 
try. There  are  reasonable  people,  I  would  assume,  and  people  of 
good  will  that  argue  both  sides  of  the  death  penalty.  I  am  a  strong 
advocate  for  the  death  penalty,  personally.  I  believe  when  one  ar- 
gues whether  the  death  penalty  is  a  deterrent  or  not,  you  have  to 
look  at  the  length  of  death-penalty  appeals  in  this  country  and  the 
fact  that  right  now  it  may  take  8,  9,  10  years.  In  John  Wayne 
Gacy's  case,  16  years  for  the  death  penalty  to  be  carried  out. 

I  personally  believe  that  it  should  be  a  much  shorter  death-pen- 
alty appeals  process.  I  would  prefer  1  year,  2  years  maximum 
through  both  the  State  and  the  Federal  prisons,  but  that  is  perhaps 
to  be  argued  on  another  day. 

Do  you  believe  that  the  deterrent  value  of  the  death  penalty  is 
affected  by  the  length  of  the  death-penalty  appeals  process?  Would 
we  have  a  stronger  deterrent  effect  if  we  could  reduce  the  time? 
You  commit  a  crime,  you  go  to  trial,  you  are  found  guilty,  receive 
the  death  penalty.  If  you  knew  that  you  were  going  to  receive  that 
death  penalty  in  1  year  or  2  years,  would  that  make  a  difference? 
It  would  be  now 

Mr.  LUNGREN.  I  think  so.  I  think  so.  Also,  to  have  it  carried  out. 
We  have  had  the  death  penalty  carried  out  twice  in  27  years  in 
California.  Not  only  is  there  a  long  time  but  it  is  not  applied  very 
often.  It  is  tough  to  tell  someone  there  is  a  deterrent  when  it  is 
never  carried  out. 

Mr.  GiLMORE.  My  experience,  both  as  attorney  general  of  Vir- 
ginia and  also  when  I  was  a  county  prosecutor,  is  that  the  duration 
of  time  that  it  takes  definitely  does  impede  the  deterrent  value.  It 
is  still  a  statement  of  a  moral  value  of  the  victim  and  I  think  that 
is  very,  very  important.  But  the  length  of  time  is  a  problem.  After 
12  years,  the  family  still  remembers  but  it  is  hard  to  sensitize  the 
community  that  what  is  being  done  is  justice,  which  in  the  end 
serves  all  the  citizens. 

Mr.  Chabot.  I  agree  with  both  of  you,  obviously,  and  I  believe 
that  we  would  be  going  a  long  way  toward  reducing  the  number  of 
murders  in  this  country  if  we  had  a  death  penalty  that  really 
meant  something  in  all  those  States  that  enacted  the  death  pen- 
alty. It  is  ridiculous  to  have  people  on  death  row  for  10,  12,  15 
years.  Thank  you. 
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Mr.  Buyer.  The  gentleman's  time  has  expired.  The  Chair  now 
recognizes  Ms.  Jackson  Lee  for  5  minutes. 

Ms.  Jackson  Lee.  Mr.  Chair,  thank  you  very  much,  and  I  think 
I  started  this  morning  again  raising  up  the  specter  of  crimefighting 
and  the  importance,  if  you  will,  of  making  sure  that  that  is  the  col- 
lective effort  of  all  of  us. 

Mr.  Lungren,  you  mentioned  a  comment  and  you  mentioned  you 
didn't  want  to  laugh  about  any  of  this  and  I  agree  with  you  totally. 
I  think  all  of  us  come  here  for  a  very  serious  matter.  And  we  have 
come  particularly  to  work  on  behalf  of  law-abiding  citizens  and  to 
assure  a  sense  of  fairness  and  justice,  as  you  mentioned. 

I  would  hope  that  the  crimefighting  approach  is  a  truthful 
crimefighting  approach  so  that  we  can  get  the  best  attack  on  some- 
thing that  has  been  on  the  minds  of  Americans  for  a  number  of 
years. 

The  difficulty  I  have,  if  we  look  at  the  last  election,  some  63  per- 
cent of  the  persons  in  this  country  did  not  vote.  So  it  certainly  is 
important  that  we  reflect  in  our  deliberations  the  idea  of  attempt- 
ing to  represent  all  of  the  citizens. 

I  am  delighted  to  have  in  the  audience  a  former  district  court 
judge  from  the  city  of  Houston,  Judge  Ruben  Guerrero,  who  ably 
rendered  justice  but  rendered  it  very  swiftly,  and  I  think  that  is 
important  as  it  relates  to  responding  to  the  needs  of  victims,  but 
as  well  emphasizing  what  justice  is  and  what  fairness  is. 

If  I  could  just  explore  with  you,  Mr.  Lungren,  a  little  bit  more 
on  your,  I  think,  relaying  in  your  testimony  comments  about  ha- 
beas corpus  to  try  and  find  out  what  your  objection  is  to  that  proc- 
ess, whether  it  deals  more  with  it  is  too  long,  it  is  too  expensive, 
or  is  it  that  you  object  to  just  the  entire  idea?  How  is  your  pitch 
on  that  issue? 

Mr.  Lungren.  Well,  I  believe  that  one  has  a  right  to  a  direct  ap- 
peal, one  has  a  right  to  a  collateral  appeal.  I  believe  with  the  rec- 
ommendation of  the  Powell  Commission  that  we  ought  to  take  a 
one-bite-at-the-apple  approach  in  terms  of  the  collateral-appeal 
process  and  that  it  ought  to  be  timely  made. 

You  always  have  the  protection  that  if  there  is  a  claim  of  a  con- 
stitutional deprivation  and  an  innocence  that  that  would  overcome 
any  time  limits.  But  outside  of  that  limitation,  it  seems  to  me  very, 
very  fair  to  say  that  you  have  a  period  of  time  in  which  you  bundle 
all  of  your  claims  together  with  respect  to  collateral  attack  on  your 
conviction  and/or  sentence. 

Even  with  that,  we  would  be  giving  death-row  inmates  far  great- 
er procedural  protection  than  any  other  criminal  defendant  re- 
ceives. Even  with  that,  we  would  already  have  allowed  that  defend- 
ant to  be  the  beneficiary  of  a  bifurcated  trial,  which  is  not  man- 
dated in  other  crimes,  although  some  States  have  it  in  other  crime 
situations,  and  you  would  have  a  standard  of  review  in  terms  of 
competency  of  counsel  that  is  equal  to  and  in  most  cases  probably 
higher  than  any  other  defendant  of  any  other  type  of  crime. 

So  I  have  no  problem  whatsoever  with  giving  those  rights  and 
the  protection  of  those  rights  to  even  those  who  commit  the  most 
egregious  of  crimes.  What  I  have  a  problem  with  is  successive  peti- 
tions, lack  of  timeliness  and  the  ability  to  forestall  the  final  execu- 
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tion  by  procedural — procedural  gamesmanship  that  really  doesn't 
go  to  the  question  of  guilt  or  innocence. 

Ms.  Jackson  Lee  You  would  not,  then — ^you  are  not  here  argu- 
ing, then,  to  put  the  Federal  courts  out  of  business,  nor  are  you 
suggesting 

Mr.  LUNGREN.  No. 

Ms.  Jackson  Lee  [continuing].  That  you  want  to  remove  from 
the  Federal  courts  the  right  to  review  constitutional  claims. 

I  know  that  some — looking  at  some  of  your  past  legislation — I 
understand  you  are  a  former  Member — and  it  was  brought  to  my 
attention,  had  the  opportunity  to  review  some  of  that,  that  some 
of  your  legislation  may  have  seemed  that  way.  But  you  are  not  ar- 
guing that  point  or  the  right  for  them  to  look  at  constitutiongil 
claims. 

Mr.  LuNGREN.  Anybody  that  saw  it  that  way,  they  were  wearing 
glasses  that  weren't  fitted  correctly. 

Ms.  Jackson  Lee.  Well,  I  am  glad  to  hear  that.  I  wanted  to  just 
explore  further  this  whole  idea.  There  is  a  bill  that  was  introduced 
in  the  Senate  that  mentioned  a  provision  that  will  require  the  Fed- 
eral courts  to  defer  to  State  courts,  and  I  am  not  sure  whether  or 
not  that  is  the  kind  of  bill  that  you  would  want.  Part  of  some  of 
the  information  that  I  have  looked  at  is  having  you  acknowledge 
that  you  would  want  a  full  and  fair  provision,  which  I  don't  think 
is  in  H.R.  3. 

Mr.  Lungren.  Correct. 

Ms.  Jackson  Lee.  Would  that  be  the  kind  of  bill  that  you  are 
asking  for  that  the  Senate  has? 

Mr.  Lungren.  Full  and  fair?  Sure. 

Ms.  Jackson  Lee.  No.  Contains  a  provision  that  requires  the 
Federal  courts  to  defer  to  State  courts. 

Mr.  Lungren.  Well,  that  is  a  type  of  deference.  It  doesn't  mean 
you  never  look.  It  says  you  defer  to  the  State  courts  if  they  have 
granted  a  full  and  fair  exposition  of  the  issue.  Or  another  way  of 
looking  at  it  is  that  you  defer  as  long  as  the  decision  made  by  the 
State  court  is  within  a  reasonable  standard.  Not  the  particular  de- 
cision you  may  have  made  as  a  Federal  judge,  because  it  goes  to 
the  question  of  a  substitute  judge  or  a  Monday-morning  quarter- 
backing  judge.  And  what  I  tried  to  suggest  is  when  the  Federal 
Government — when  the  Federal  judiciary  imposes  itself,  it  is  im- 
posing itself  in  an  extraordinary  way  and  it  ought  to  understand 
it  is  an  extraordinary  way.  If,  in  fact,  we  can't  trust  State  courts, 
then  let's  get  rid  of  the  premise  and  let's  just  go  to  a  full  Federal 
trial  court  system  of  all  criminal  cases. 

Ms.  Jackson  Lee.  I  don't  hear  you  saying  that.  I  appreciate  you 
explaining.  I  hear  you  saying  they  can  work  together  and  that 
there  needs  to  be  a  process  that  recognizes  the  Federal  courts  and 
recognizes  State  courts. 

I  want  to  yield  some  time  to  my  colleague,  Mr.  Scott.  Let  me  con- 
clude by  simply  also  asking  you  a  question. 

I  don't  want  to  bog  down  the  State  courts.  I  don't  want  to  see 
the  process  of  the  Federal  courts  prevent  the  kind  of  response  that 
we  all  want,  which  includes  fairness  but  as  well  includes  a  recogni- 
tion of  crime  victims.  At  the  same  time,  however,  you  have  an  ABA 
study  that  talks  about  competent  counsel  across  this  Nation  in 
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terms  of  some  of  the  indigent  cases.  Do  you  think  that  is  also  a 
remedy  that  we  should  look  to,  a  provision  that  talks  about  insist- 
ing upon  competent  counsel  so  that  we  cannot  attribute  or  contrib- 
ute, rather,  than  to  bogging  down  the  courts  because  of  that  issue? 

Mr.  LUNGREN.  The  question  is  whether  or  not  the  Federal  Gov- 
ernment ought  to  mandate  a  mechanism  for  determining  com- 
petency of  counsel.  That  is,  the  Federal  Government  establishing  a 
mandate,  as  they  did  in  the  initial  version  of  the  crime  bill  of  2 
years  ago  that  says  you  must  have  two  counsel,  you  must  establish 
standards,  it  must  be  done  by  a  certain  date.  If  it  is  not  done  by 
that  date  as  far  as  the  system  is  concerned,  you  lose  any  deference 
to  the  courts  in  terms  of  fact  determination. 

Ms.  Jackson  Lee.  Let  me  yield  10  seconds  to  my  colleague. 

Mr.  SCHIFF  [presiding].  I  have  to  say  that  the  lady's  time  has  ex- 
pired, and  I  recognize  now  the  gentleman  from  Georgia,  Mr.  Barr. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

I  would  like  to  thank  both  distinguished  attorneys  general  for 
being  here.  I  think  that  the  points  they  have  made  are  very  well 
reasoned,  borne  of  tremendous  experience,  both  out  in  the  field  and 
in  the  arena  that  we  find  ourselves  in  up  here  in  Washington.  And 
I  think  that  they  have  added  a  great  deal  to  the  debate.  I  have  just 
a  couple  of  specific  questions. 

Mr.  Gilmore,  with  regard  to  the  truth-in-sentencing  provisions  of 
the  bill  that  you  have  discussed  and  obviously  have  looked  at  in 
great  length,  I  would  draw  your  attention  to  section  504,  which 
makes  special  provisions  for  States  which  have  indeterminate  sen- 
tencing policies  and  ask  you  if  that  is  a  wise  provision  to  leave  in 
the  bill  as  sort  of  a  safety  valve  or  whether  removing  it  would 
make  the  overall  truth-in-sentencing  goal  in  this  bill  a  little  better. 

Mr.  Gilmore.  I  have  evaluated  it.  I  have  got  some  concerns 
about  the  inclusion  of  the  indeterminate  sentencing  simply  be- 
cause, of  coursQ,  if  you  set  a  standard  that  says  that  by  a  particular 
10  percent  of  the  national  average  you  will  become  self-fulfilling; 
if  everyone  comes  up  to  that  same  average,  then  they  are  not  any 
longer  in  compliance. 

I  am  concerned  about  that.  We  can  discuss  that.  I  can  submit 
some  additional  information  to  the  committee  on  that.  We  in  Vir- 
ginia have  a  geriatric  release  proposal  as  part  of  our  overall  pro- 
gram at  age  65.  This  contains  70.  We  can  also  discuss  what  is  ap- 
propriate there.  But  I  am  happy  to  submit  additional  information 
to  the  committee. 

Mr.  Barr.  OK.  That  would  be  useful  I  know  to  me  and  I  would 
hope  the  rest  of  the  committee. 

[Information  not  received  by  time  of  printing.] 

Mr.  Lungren,  returning  to  the  issue  that  you  spent  most  of  your 
initial  period  of  time  on  and  that  is  habeas  reform,  in  your  opinion, 
should  the  periods  of  limitation  be  different  for  persons  convicted 
in  State  and  Federal  courts  as  they  presently  are  in  the  H.R.  3  lan- 
guage or  should  those  periods  of  limitation  be  identical? 

Mr.  Lungren.  I  don't  have  any  difficulty  with  the  limitations 
that  are  in  the  present  bill  right  now. 

What  I  have  talked  about  before  in  terms  of  the  different  treat- 
ment that  one  receives  from  a  State  court  consideration  versus  Dis- 
trict of  Columbia  was  the  standard  of  review,  not  time;  that  is,  Dis- 
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trict  of  Columbia  trial  courts  get  a  differential  treatment  of  full  and 
fair,  approximately,  and  State  courts  do  not  get  that  same  treat- 
ment. So  that  is  where  I  saw  a  differential  treatment  that  made 
a  real  difference  as  far  as  I  was  concerned. 

Mr.  Barr.  ok.  I  agree  with  you  that  that  is  the  more  important 
aspect  of  it.  If  I  could,  in  conclusion,  just  ask  each  one  of  the  attor- 
neys general  to  comment  briefly  on  the  topic  that  we  haven't 
touched  on  today  thus  far  but  I  suspect  you  have — both  of  you  have 
opinions  on  and  that  is  title  VI  of  the  bill,  the  exclusionary  rule  re- 
form. Could  you  give  me  briefly  your  opinions  on  those  provisions 
of  this  legislation? 

Mr.  LuNGREN.  I  support  it.  I  carried  that  legislation  in  1980, 
1982,  1984  and  people  have  to  understand  what  it  is.  It  says  basi- 
cally that  a  court  reviews  to  see  whether  or  not  there  was  a  good 
faith  determination  by  the  law  enforcement  officer  at  the  time.  The 
U.S.  Supreme  Court  has  allowed  that  in  warrant  cases.  This  would 
extend  it  to  warrantless  cases,  as  well. 

It  is  not  an  excuse  for  police  to  break  down  the  door  because 
there  would  be  an  after-the-fact  judicial  determination  as  to  wheth- 
er or  not  the  police  officer,  at  the  time  he  made  the  judgment, 
made  a  reasonable  determination  of  the  constitutional  require- 
ments at  that  time.  I  think  it  is  very  important. 

Mr.  Barr.  Mr.  Gilmore. 

Mr.  Gilmore.  I  think  one  of  the  concerns  that  we  are  tr5dng  to 
address  here  and  that  we  hope  to  address  in  the  future  is  the  con- 
cern of  individual  citizens'  overconfidence  in  their  Government.  The 
exclusionary  rule  weaves  into  that  fabric  because  historically  it  has 
been  seen  as  a  way  of  using  a  technicality  to  allow  sometimes  the 
most  heinous  criminals  to  go  free  to  prey  upon  other  people. 

The  good  faith  exclusion,  with  a  good  faith  exception  to  the  exclu- 
sionary rule,  I  think  you  begin  to  recognize  that  the  purposes  of  the 
criminal  justice  system  are  being  taken  care  of  If  the  police  are 
conducting  themselves  in  a  way  to  do  their  jobs  in  good  faith  and 
are  not  trying  to  violate  the  law,  then  ultimately  I  think  the  citi- 
zenry believe  that  the  trial  process  ought  to  be  a  quest  for  truth 
and  for  justice,  and  I  believe  that  revisions  along  those  lines  would 
restore  people's  faith  in  government. 

Mr.  Barr.  Thank  you  both,  and  I  yield  back  the  balance  of  my 
time,  Mr.  Chairman. 

Mr.  SCHIFF.  Gentlemen,  I  would  like  to  take  1  more  minute  of 
your  time.  I  have  to  apologize  in  advance,  I  did  not  hear  all  of  your 
testimony.  I  was  required  on  the  House  floor  to  speak  concerning 
a  bill  on  unfunded  mandates,  which  is  perhaps  another  issue  attor- 
neys general  would  be  interested  in.  But  I  would  like  to  ask  about 
the  proposals  to  reduce  good  time  credit  that  allows  the  early  re- 
lease of  those  convicted  and  sentenced  to  prison  through  the  crimi- 
nal justice  system. 

I  very  much  favor  what  has  been  labeled  truth  in  sentencing, 
that  those  convicted  of  crimes,  especially  violent  crimes  and  sen- 
tenced to  prison,  should  serve  at  least  85  percent  of  whatever  sen- 
tence that  is.  It  is  my  understanding,  Mr.  Gilmore,  that  the  Com- 
monwealth of  Virginia  is  currently  moving  in  that  direction.  Could 
you  please  elaborate  on  what  is  happening  in  Virginia? 
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Mr.  GiLMORE.  Congressman,  we  are.  The  provisions  that  we  have 
put  in  in  fact  do  incorporate  truth-in-sentencing  and  that  85  per- 
cent is  the  period  of  time  that  is  expected  to  be  served.  It  is,  I 
think,  a  very  forward-looking  proposal  in  that  it  not  only  injects 
truth  into  the  system,  as  I  discussed  with  the  other  Congressmen, 
but  in  addition  to  that,  the  time  off  that  can  be  obtained,  now  up 
to  15  percent  in  Virginia,  which  mirrors  exactly  your  proposals 
here,  needs  to  be  earned.  Something  productive  and  positive  has 
got  to  be  done  in  order  to  obtain  that  time  off.  Education,  work, 
something  useful  where  the  person,  in  fact,  gains  the  self-dignity 
and  self-worth  that  we  believe  is  so  important  to  any  notion  of  re- 
habilitation. 

So  we  are,  first  of  all,  incapacitating  violent  criminals  so  that 
they  don't  prey  on  other  victims.  We  are  injecting  truth  into  the 
system  to  restore  citizens'  confidence  in  the  criminal  justice  system, 
and  we  believe  that  our  more  progressive  approach  of  requiring 
worker  education  is  something  that,  in  fact,  inures  to  the  benefit 
of  the  prisoners. 

Mr.  SCHIFF.  Attorney  General  Lungren,  would  you  like  to  com- 
ment on  that? 

Mr.  Lungren.  Be  happy  to. 

As  one  of  my  favorite  political  scientists.  Yogi  Berra,  once  said, 
it  is  deja  vu  all  over  again.  I  carried  the  bill  in  1984  that  brought 
truth  in  sentencing  to  the  Federal  level  and  in  fact  I  coined  the 
phrase  when  we  were  trying  to  figure  out  some  sort  of  short  sen- 
tence or  short  term  that  we  could  use  to  explain  to  people  what  we 
were  doing. 

We  have  moved  in  California  only  part  of  the  way.  I  sponsored 
legislation  to  have  the  85-percent  rule  prevail  for  all  felons.  What 
we  have  right  now  is  the  result  of  legislation  signed  by  the  Gov- 
ernor last  October,  November,  is  truth-in-sentencing,  85-percent 
rule  for  serious  or  violent  felons  only.  I  think  it  ought  to  extend  to 
all  felonies. 

Mr.  SCHIFF.  Let  me  say  I  agree  that  truth-in-sentencing  should 
apply  to  all  those  who  are  convicted  and  sentenced  to  prison.  This 
does  not  say  every  convicted  criminal  has  to  be  sent  to  prison,  but 
those  who  are  should  serve  the  term.  I  regret  to  say  my  State  of 
New  Mexico  I  think  is  at  the  bottom  on  this  issue  because  our 
State  gives  up  to  50  percent  off  for  convicted  murderers  and  other 
violent  criminals.  So  I  am  pleased  to  hear  of  the  movements  in 
your  States  and  hope  my  State  will  emulate  you. 

I  would  like  to  yield  the  balance  of  my  time  to  the  gentleman 
from  North  Carolina,  Mr.  Heineman. 

Mr.  Heineman.  Thank  you,  Mr.  Chairman.  I  would  like  to  ad- 
dress this  question  to  each  of  you  attorneys  general.  In  the  bill 
H.R.  3,  it  makes  a  provision  for  prison  construction  and  it  ties  that 
into  a  3-year  limitation  for  the  States  to  get  up  to  speed  to  incor- 
porate a  truth-in-sentencing  law  or  the  truth-in-sentencing  process. 

Is  3  years  long  enough,  or  would  the  process  itself  take  longer 
to  receive  Federal  moniey  for  prison  construction  and  abide  by  that 
stipulation  that  you  need  to  be  in  place  on  truth-in-sentencing? 

Mr.  GiLMORE.  Well,  we  moved  fast  in  Virginia.  Within  the  first 
year,  the  Governor  called  a  special  session.  He  announced  it  at  the 
very  early  part  of  his  term.  He  called  a  special  session  after  about 
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6  or  7  months.  After  due  time  for  deliberation  in  the  community 
and  in  our  legislature  was  afforded,  the — a  study  and  commission 
worked  through  that  year  and  came  forward  with  a  very  forward- 
looking  approach.  So  we  were  able  to  move  fast  in  Virginia  and 
that  is  our  experience.  We  certainly  think  that  the  faster  that  these 
things  are — come  into  play,  the  more  victims  will  be  saved. 

Mr.  LuNGREN.  For  California,  it  shouldn't  be  a  problem  because 
we  have  a  legislature  that  meets  every  year.  That  may  be  a  prob- 
lem for  other  circumstances.  But  in  terms  of  the  ability  to  do  that, 
there  are  some  States  that  only  meet  once  every  2  years.  It  might 
be  difficult  for  them.  Again,  it  would  be  of  a  major  assist  if  we  got 
some  funding  in  terms  of  our  prison  expansion  program. 

I  might  say  a  way  in  which  you  could  add  to  that  would  be  to 
have  the  Federal  Government  take  its  responsibility  for  Federal 
prisoners.  In  the  area  of  immigration,  there  is  a  reluctance  on  the 
part  of  the  Justice  Department  to  proceed  against  people  who  have 
committed  crimes  in  our  State  who  are  here  illegally.  I  have  writ- 
ten the  Attorney  General  to  inform  her  that  we  have  identified 
1,223  ex-felons  in  California  who  committed  felonies,  were  con- 
victed, were  sentenced,  who  served  their  time,  were  turned  over  to 
the  Immigration  and  Naturalization  Service,  were  formally  de- 
ported and  they  are  back  in  California.  And  the  reason  I  know? 
They  report  to  their  parole  officer  on  a  regular  basis.  They  are 
more  afraid  of  not  reporting  to  their  parole  officer  than  they  are  of 
being  found  by  the  Feds. 

Now,  there  are  1,223  ex-felons  who,  upon  returning  to  California, 
have  violated  Federal  law  and  could  be  put  away  from  between  10 
to  12  years  because — if  they  had — were  convicted  of  violent  crimes 
as  part  of  their  history,  and  yet,  we  can't  get  any  action.  And  I  will 
tell  you,  that  sends  a  message  out  on  the  street.  Most  illegal  aliens 
are  not  committing  crimes.  But  there  is  a  small,  but  not  insignifi- 
cant, percentage  that  is,  and  the  message  out  there  is  the  Federal 
Government  doesn't  take  that  seriously.  So  while  you  are  looking 
at  helping  us  with  prisons,  if  you  could  try  and  throw  a  bone  to 
the  Justice  Department  to  do  the  job  they  are  supposed  to  be  doing, 
that  would  help  us,  too. 

Mr.  Heineman.  Thank  you. 

Ms.  LOFGREN.  Would  the  gentleman  yield? 

Mr.  SCHIFF.  It  is  my  time.  I  will  yield  such  time  as  I  have  left 
to  the  lady  from  California. 

Ms.  LoFGREN.  Thank  you.  On  the  issue  of  immigration,  one  of 
the  questions  that  has  often  been  raised  to  me  and  I  am  wonder- 
ing, Mr.  Lungren,  what  you  think,  is  why  we  wait  to  deport  indi- 
viduals until  after  they  finished  their  sentences  and  whether  in 
nonviolent  felony  cases  the  deportation  ought  to  proceed  the  service 
of  the  time.  What  is  your  reaction? 

Mr.  Lungren.  You  don't  want  the  Immigration  and  Naturaliza- 
tion Service  interfering  with  what  a  State  determines  to  be  the 
time,  the  sentence  that  someone  ought  to  serve.  If  States  want  to 
have  some  sort  of  system  where  for  nonviolent  offenders  they  allow 
them  serve  a  short  period  of  time  and  then  turn  them  over  to  INS, 
they  can  do  that.  You  then  have  to  have  the  INS  to  respond. 

Where  I  think  people  make  an  error  is  assuming  that  if  you 
would  send  them  to  another — you  know,  you  happen  to  be  here  ille- 
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gaily,  you  commit  a  crime.  Instead  of  serving  your  sentence,  you 
are  immediately  deported.  You  don't  want  to  give  people  a  free  ride 
to  commit  crimes  here.  At  the  same  time,  we  do  have  a  treaty  with 
a  number  of  states — a  number  of  countries,  including  Mexico, 
where  if  they  accept  the  prisoner,  we  can  send  the  prisoner  down 
to  Mexico  to  serve  their  time,  but  it  requires  the  voluntary  partici- 
pation of  the  prisoner.  Some  people  want  to  get  rid  of  that.  I  am 
not  sure  how  we  could  ever  get  rid  of  that  when  you  have  Federal 
judges  looking  legitimately  at  the  Federal  constitution. 

So  we  need  a  better  working  relationship  with  the  Immigration 
and  Naturalization  Service  and  to  take  seriously  the  problem  that 
some  of  these  people  are  creating  for  our  criminal  justice  system. 
I  think  if  they  focus  some  of  their  activity  on  those  individuals, 
they  would  be  doing  a  greater  benefit  to  those  of  us  in  the  States 
that  see  the  impact  on  the  criminal  justice  system  of  that  relatively 
small  number  of  illegal  aliens  but  who  are  growing  in  numbers  in 
our  prison  system,  in  our  county  jail  system  and  in  our  criminal 
justice  system  throughout. 

Ms.  LOFGREN.  If  I  can  just  follow  out.  Many  local  jurisdictions 
give  sheriffs  parole  to,  say,  someone  who  has  done  petty  theft  with 
a  prior  and  they  are,  of  course,  doing  local  time  as  a  felon  if  they 
will  agree  to  leave.  So  I  think  there  is  room,  and  I  understand  the 
role  of  sentencing.  But  I  would  like  to  explore  further  the  option 
in  specific  cases  of  deportation  prior  to  sort  of 

Mr.  LUNGREN.  Providing,  we  can  find  out  that  they  are  not  here 
illegally. 

Mr.  SCHIFF.  I  hate  to  interrupt  on  such  an  important  subject,  but 
in  the  interest  of  other  panels  who  are  waiting,  I  would  like  to 
thank  again  both  the  attorney  general  from  California  and  the  at- 
torney general  from  Virginia  for  testifying  before  our  subcommit- 
tee. 

And  I  would  like  to  welcome  our  next  panel  to  assume  the  wit- 
ness chairs.  Our  next  panel  will  provide  perspectives  on  local  law 
enforcement. 

First,  we  have  Victor  Ashe,  the  mayor  of  Knoxville,  TN,  since 
1988  and  the  president  of  the  U.S.  Council  of  Mayors.  Mayor  Ashe 
was  elected  to  the  State  legislature  at  the  age  of  23  where  he 
served  for  15  years  prior  to  becoming  mayor.  He  is  no  stranger  to 
Washington,  DC,  having  been  honored  to  serve  on  several  Presi- 
dential Commissions. 

Our  next  witness  after  that  is  Mr.  Robert  Macy,  the  district  at- 
torney of  Oklahoma  City,  OK,  since  1980.  He  is  the  past  president 
of  the  National  District  Attorneys  Association  and  served  on  the 
Executive  Working  Group  of  the  U.S.  Department  of  Justice.  Mr. 
Macy  has  been  one  of  the  Nation's  leading  death  penalty  prosecu- 
tors over  the  last  decade. 

Our  final  witness  on  this  panel  will  be  Mr.  Carl  Peed,  sheriff  of 
Fairfax  County,  VA.  Having  served  in  that  position  since  1990,  he 
was  previously  chief  deputy  sheriff  for  10  years  and  was  from  1970 
to  1972  a  member  of  the  Presidential  Honor  Guard,  U.S.  Army. 

Gentlemen,  welcome  to  the  panel.  And  I  would  remind  you  your 
written  statements,  without  objection,  would  be  made  a  part  of  the 
record,  so  I  would  ask  you  to  summarize  so  the  Members  could  get 
to  questions  as  soon  as  possible. 
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We  will  begin  by  recognizing  Mr.  Ashe. 

STATEMENT  OF  VICTOR  ASHE,  MAYOR  OF  KNOXVILLE,  TN, 
AND  PRESIDENT,  U.S.  COUNCIL  OF  MAYORS 

Mr.  ASHE.  Thank  you  very  much,  Congressman,  members  of  the 
Subcommittee  on  Crime.  I  am  Victor  Ashe,  the  mayor  of  Knoxville, 
TN,  and  president  of  the  U.S.  Conference  of  Mayors.  I  am  here  rep- 
resenting not  only  the  conference  but  also  the  National  League  of 
Cities  today,  which  one  of  your  Members  used  to  serve  on  our 
board  of  directors  not  very  long  ago,  the  lady  from  Texas. 

I  want  to  compliment  you  on  your  approach.  The  bill  that  is 
pending  before  you,  H.R.  3,  in  providing  funds  for  local  govern- 
ments for  both  additional  police  officers  and  for  prevention  through 
the  law  enforcement  block  grant. 

You  have  crafted  this  legislation  in  what  we  think  is  a  reason- 
able compromise  to  the  debate  of  prevention  versus  enforcement, 
and  you  have  done  it  in  a  way  that  provides  local  officials  with 
flexibility  and  the  opportunity  to  design  an  approach  to  controlling 
crime  and  violence  that  reflects  the  communities'  needs,  and  I 
think  this  will  serve  our  cities  well. 

Just  over  a  year  ago,  the  Conference  of  Mayors  brought  together 
mayors  and  police  chiefs  to  develop  a  national  action  plan  to  com- 
bat violent  crime.  This  was  adopted  as  the  policy  by  both  the  Con- 
ference of  Mayors  as  well  as  the  Major  City  Chiefs'  Association  and 
calls  for  a  balanced  approach  to  addressing  the  problems  of  crime 
and  violence.  It  calls  for  flexible  Federal  assistance  to  cities  to  in- 
crease the  number  of  police  officers  engaged  in  community  policing. 
It  calls  for  addressing  the  root  causes  of  crime  through  a  variety 
of  preventive  measures.  It  calls  for  enhancing  the  various  compo- 
nents of  our  criminal  justice  system  and  for  expanding  our  efforts 
to  control  drug  abuse  and  drug  trafficking.  That  plan  was  the  basis 
of  our  efforts  last  year  in  our  work  with  the  Congress  and  the  ad- 
ministration on  a  crime  bill  that  makes  a  difference  for  our  cities. 

As  you  know,  the  Conference  of  Mayors  strongly  supported  this 
legislation  last  year.  But  that  is  not  to  say  it  is  a  perfect  bill.  There 
are  provisions  in  it  that  we  would  have  liked  to  have  seen  written 
differently. 

As  a  former  State  legislator  myself,  we  all  have  to  vote  on  pieces 
of  legislation  where  we  may  not  have  written  it  that  way  but  we 
have  to  decide  whether  in  the  final  analysis  it  is  up  or  down. 

It  was  an  amalgam  of  different  legislative  proposals  and  points 
of  view  and  we  have  worked  hard  since  it  was  signed  into  law  to 
see  it  implemented.  The  Department  of  Justice  has  done  a  solid  job 
in  getting  the  COPS  program  moving  quickly.  Attorney  General 
Reno  and  General  Schmidt,  who  was  here  earlier  today,  has 
worked  hard  to  get  the  COPS  program  off  the  ground.  What  was 
essentially  a  brand  new,  complex  program  is  up  and  running  and, 
more  importantly,  new  police  officers  are  now  in  training  and  some 
even  on  the  streets  of  our  cities  as  a  result  of  the  quick  implemen- 
tation of  the  program. 

The  law  enforcement  block  grant  included  in  H.R.  3,  however, 
builds  upon  and,  in  our  opinion,  improves  upon  last  year's  law.  It 
provides  local  governments  with  direct  funding  through  a  formula- 
based  allocation  which  they  can  use  to  hire  and  train  new  police 
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officers  and  support  personnel,  pay  overtime  to  existing  officers  and 
support  personnel,  secure  equipment  and  technology  related  to  law 
enforcement,  enhance  school  security,  and  establish  crime  preven- 
tion programs.  Those  are  decisions  that  will  be  made  at  the  local 
level. 

In  Knoxville,  Chief  Phil  Keith,  our  police  chief,  and  I,  working 
with  the  community,  would  be  able  to  design  a  strategy  that  builds 
on  existing  efforts  and  combines  increased  enforcement  and  preven- 
tion in  a  manner  that  responds  to  the  needs  of  Knoxville.  Local  offi- 
cials know  best  what  those  needs  are  and  they  are  different  in 
every  city,  just  as  they  are  different  in  every  State. 

Local  officials  know  if  they  need  to  hire  and  train  new  officers; 
increase  civilianization,  for  example,  within  their  police  department 
so  the  sworn  officers  can  spend  more  time  out  on  the  streets;  or 
purchase  equipment  to  help  link  police  to  the  citizens  they  serve; 
or  to  provide  increased  alternatives  and  hope  to  young  people  in 
particular  that  will  prevent  crime  from  occurring  in  the  first  place. 

In  terms  of  the  bill  that  Congressman  McCollum  has  drafted 
here  today,  there  are  several  comments  that  we  would  add. 

We  do  suggest  that  the  language  relating  to  crime  prevention  ac- 
tivities be  made  more  flexible.  We  suggest  that  you  drop  the 
phrase,  "substantial  participation,"  so — that  that  be  dropped  so 
that  it  is  clear  that  law  enforcement  officials  must  be  involved  in 
any  prevention  activities  funded,  but  perhaps  not  as  intimately  as 
the  phrase  currently  written  would  suggest. 

In  addition,  we  suggest  that  the  reference  to  neighborhood 
watches  and  citizen  patrols  either  be  dropped  or  greatly  expand  the 
list  of  examples  and  the  kinds  of  efforts  that  could  be  funded.  We 
think  dropping  the  reference  makes  the  most  sense,  but  we  would 
not  simply  by  naming  those  two  inferentially  appear  to  exclude  oth- 
ers such  as  the  DARE  Program  and  that  type  of  thing.  I  don't  think 
that  would  be  the  intent  of  the  committee. 

Allocating  the  funds  among  the  States  on  the  basis  of  part  1  vio- 
lent crimes  reported  to  the  FBI  and  then  among  cities  within  the 
States  on  a  basis  of  part  1  violent  crimes  and  population  seems  like 
a  fair  and  targeted  approach.  We  do  need  to  make  sure  that  it  does 
not  penalize  those  communities  which  on  their  own  have  made 
strides  in  reducing  crimes  in  the  last  few  years. 

We  also  need  to  make  sure  the  former  addresses  the  needs  of 
suburban  communities  which  are  seeing  significant  increases  in 
their  lower  crime  rates  because  the  crime  problems  of  the  central 
cities  often  become  the  crime  problems  as  they  extend  out  across 
those  borders. 

Finally,  we  need  to  make  sure  that  local  governments  with  a 
high  crime  rate,  which  are  located  in  States  which  may  overall 
have  a  low  crime  rate  are  also  not  penalized.  Obviously,  no  formula 
is  perfect  and  that  is  a  tough  thing  to  wrestle  with  and  there  are 
always  winners  and  losers.  But  you  may  want  the  appropriate  Fed- 
eral agency  to  do  a  run  on  the  allocation  system  proposed  in  this 
legislation  until  you  can  see  how  fairly  it  may  actually  work  out 
if  this  bill  becomes  law. 

It  is  also  our  interpretation,  at  least  the  staff  of  USCM  advises 
me,  that  the  funding  available  for  costs  associated  with  additional 
police  officers  would  be  up  to  5  years,  not  3  years  as  in  the  current 
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law.  If  that  interpretation  is  wrong,  then  I  hope  we  can  make  sure 
that  we  can  work  with  you  that  the  funds  would  be  available  for 
the  full  5  years.  We  would  see  that,  if  that  interpretation  is  true, 
to  be  a  good  improvement  over  last  year's  bill. 

Additionally,  this  provision,  along  with  the  elimination,  the 
elimination  of  the  matching  requirement  addresses  the  tight  fiscal 
conditions  of  our  cities  quite  responsibly  and  we  commend  the 
sponsor  for  that  provision  in  the  legislation. 

And  while  we  greatly  appreciate  the  flexibility  this  legislation 
provides  to  local  police  departments  in  determining  their  own  polic- 
ing strategies,  we  do  not  want  to  see  a  change  in  the  Federal  pro- 
gram signal  a  retreat  from  community  policing.  It  has  worked  well 
in  many  of  our  communities.  We  are  not  suggesting  you  modify  the 
language  in  the  block  grant  to  require  departments  to  do  that,  but 
you  may  wish  to  consider  language  that  would  encourage  that  be 
done. 

Let  me  also  add  that  many  of  the  research  and  demonstration  ef- 
forts related  to  community  policing  have  been  undertaken  through 
the  Office  of  Justice  Programs,  in  particular  through  the  Bureau  of 
Officer  Assistance,  and  they  have  also  been  helpful  to  our  cities. 
We  want  to  make  sure  that  those  efforts  are  not  curtailed  by  any 
of  the  proposed  legislation. 

Our  final  comment  may  be  most  important  of  all.  In  section  507 
of  the  bill  which  authorizes  funds  for  truth-in-sentencing  grants, 
there  is  a  restriction  that  no  funds  may  be  used  for  other  purposes 
authorized  by  this  act  unless  the  prison  grants  program  is  fully 
funded  by  Congress.  This  sets  a  priority  for  prison  grants  ahead  of 
law  enforcement  grants. 

As  we  see  it,  we  do  not  agree  with  that  approach.  What  is  most 
critical  is  making  our  cities  safer.  We  believe  first  and  foremost 
that  is  the  goal  with  law  enforcement,  and  many  cities  are  making 
great  strides  in  forming  partnerships  with  communities  that  pre- 
vent crimes  in  neighborhoods,  as  well. 

Let's  always  remember  that  a  crime  prevented  has  no  victim;  it 
doesn't  clog  our  courts  and  it  doesn't  require  prison  space  and, 
clearly,  that  must  be  one  of  our  first  priorities.  Obviously,  prison 
grants  are  important  as  well,  but  we  cannot  simply  fix  one  end  of 
the  justice  system  without  looking  at  the  other.  We  would  suggest 
that  subsection  (b)  be  dropped  so  that  the  two  main  funding 
streams  established  for  State  and  local  governments  through  this 
bill  are  treated  fairly. 

And  while  we  would  be  delighted  to  see  the  Congress  fund  the 
prison  program  fully,  if  for  some  reason  that  didn't  happen,  and 
you  never  know  what  one  body  or  the  other  might  do,  particularly 
the  other  body  here  today,  we  do  not  want  to  see  the  rest  of  the 
bill  jeopardized  if  for  some  reason  the  full  funding  did  not  occur 
and  we  would  suggest  that  the  committee  look  at  that.  As  a  former 
State  legislator  myself,  I  understand  the  vagaries  of  the  legislative 
process  and  what  is  going  well  in  one  house  may  not  go  so  well  in 
the  other  house,  witness  unfunded  mandates. 

And  while  my  testimony  today  is  focused  on  the  law  enforcement 
block  grant,  there  are  other  comments  that  I  would  like  to  make 
just  briefly  on  the  bill.  We  are  concerned  that  alternatives  to  con- 
ventional incarceration  facilities,  such  as  community-based  facili- 
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ties,  cannot  be  funded  through  this  bill.  We  suggest  that  you  con- 
sider providing  them  the  same  type  of  flexibility  in  the  prison  fund- 
ing that  this  bill  provides  in  the  local  law  enforcement  funding  so 
that  States  and  localities  can  have  the  flexibility  in  determining 
how  to  address  their  prison  needs  most  effectively. 

We  are  also  concerned  that  States  are  no  longer  required  to  con- 
sult with  local  governments  as  it  develops  its  application  for  the 
use  of  prison  grants,  and  that  there  is  no  encouragement  to  the 
States  to  share  those  funds  with  local  governments  that  operate 
correctional  facilities.  In  Tennessee,  we  know  oftentimes  State  pris- 
oners are  housed  in  local  county  facilities.  Because  of  overcrowding 
in  many  State  facilities,  as  I  said,  particularly  in  my  State  that  I 
am  most  familiar  with,  local  jails  are  often  used  to  house  those 
prisoners.  We  urge  you  to  assure  that  local  governments  are  given 
an  adequate  role  in  the  State  application  process. 

And  finally,  we  are  concerned  that  the  drug  court  provisions 
which  are  included  in  the  current  law  are  repealed.  Drug  courts  do 
provide  an  important  alternative  to  drug  abusers  facing  charges  for 
nonviolent  first  charges.  We  would  urge  you  to  revisit  that  section. 

We  appreciate,  in  conclusion,  the  hard  work,  the  thought  that 
has  gone  into  drafting  H.R.  3.  We  look  forward  to  working  with  you 
as  you  move  on  it.  Let  me  again  commend  you  and  the  sponsor,  in 
particular  Congressman  McCollum,  for  the  flexibility  you  have 
written  into  the  law  enforcement  block  grant.  We  appreciate  the 
opportunity  of  testifying  here  today  and  for  this  legislation  being 
responsive  to  the  needs  of  cities. 

Mr.  McCollum  [presiding].  Thank  you  very  much.  Mayor  Ashe. 
We  very  much  appreciate  your  taking  the  time  to  come  the  distance 
you  have  to  be  with  us  today  and  the  very  constructive  suggestions 
you  have  made. 

[The  prepared  statement  of  Mr.  Ashe  follows:] 
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Prepared  Statement  of  Victor  Ashe,  Mayor  of  Knoxville,  TN,  and  President, 
U.S.  Conference  of  Mayors 

Chairman  McCollum,  members  of  the  Subcommittee,  I  am  Victor  Ashe,  Mayor  of 

Knoxville  and  President  of  The  U.S.  Conference  of  Mayors.    I  appear  before  you  this  moming 

both  on  behalf  of  both  the  Conference  of  Mayors  and  the  National  League  of  Cities.   I  must  first 

complement  you  on  your  approach  to  providing  funds  to  local  govenmients  for  both  additional 

police  officers  and  for  prevention  through  the  law  enforcement  block  grant  included  in  HR  3,  the 

Taking  Back  our  Streets  Act  of  1995.   You  have  crafted  a  reasonable  compromise  to  the  debate 

of  prevention  versus  enforcement,  and  you  have  done  it  in  a  way  that  provides  local  officials  with 

flexibility  and  the  opportunity  to  design  an  approach  to  controlling  crime  and  violence  which 

reflects  their  communities'  needs.    I  think  this  will  serve  our  cities  well. 

Just  over  one  year  ago,  the  Conference  of  Mayors  brought  together  mayors  and  police 
chiefs  to  develop  a  National  Action  Plan  to  Combat  Violent  Crime.  That  plan,  which  has  been 
adopted  as  policy  by  both  the  Conference  of  Mayors  and  the  Major  Cities  Chiefs  Association, 
calls  for  a  balanced  approach  to  addressing  the  problems  of  crime  and  violence  we  face  in  our 
cities  today.  It  calls  for  flexible  federal  assistance  to  cities  to  increase  the  number  of  police 
officers  engaged  in  community  policing  in  our  cities.  It  calls  for  addressing  the  root  causes  of 
crime  through  a  variety  of  preventive  measures.  It  calls  for  enhancing  the  various  components 
of  our  criminal  justice  system  and  it  calls  for  expanding  our  efforts  to  control  drug  abuse  and 
drug  trafficking.  That  plan  was  the  basis  for  our  efforts  last  year  in  our  work  with  Congress  and 
the  Administration  on  a  crime  bill  that  would  make  a  difference  in  our  cities. 

As  you  are  aware,  we  strongly  supported  the  crime  bill  which  passed  the  Congress  last 
year.    That  is  not  to  say  it  was  a  perfect  bill.   There  are  provisions  in  it  we  would  have  like  to 
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have  seen  written  differently.  Like  most  legislation,  it  was  an  amalgam  of  many  different 
legislative  proposals  and  points  of  view.  We  have  worked  hard  since  it  was  signed  into  law  in 
September  to  see  it  implemented.  The  Department  of  Justice  has  done  a  solid  job  in  getting  the 
COPS  program  moving  quickly  and  in  a  way  that  has  been  responsive  to  the  needs  of  local 
governments.  Attorney  General  Janet  Reno  and  Associate  Attorney  General  John  Schmidt  have 
worked  hard  to  get  the  COPS  program  off  the  ground.  What  was  essentially  a  brand  new, 
complex  program  is  up  and  ruiming  and,  more  importantly,  new  police  officers  are  now  in 
training  and  some  even  on  the  streets  of  our  cities  as  a  result  of  their  quick  and  effective 
implementation  of  the  COPS  program. 

The  Law  Enforcement  Block  Grant  included  in  HR  3,  however,  builds  upon  and  improves 
last  year's  law.  It  provides  local  governments  direct  funding  through  a  formula-based  allocation 
which  they  can  use  to  hire  and  train  new  police  officers  and  support  personnel,  pay  overtime  to 
existing  officers  and  support  persormel,  procure  equipment  and  technology  related  to  law 
enforcement,  enhance  school  security  and  establish  crime  prevention  programs.  In  Knoxville, 
Chief  Phil  Keith  and  1,  working  with  the  community,  would  be  able  to  design  a  strategy  that 
builds  on  our  existing  efforts  and  combines  increased  enforcement  and  prevention  in  a  marmer 
that  responds  to  the  needs  of  our  city.  Local  officials  know  best  what  those  needs  are,  and  they 
are  different  in  every  city.  Local  officials  know  if  they  need  to  hire  and  train  new  officers; 
increase  civilianization  within  their  police  department  so  that  sworn  officers  can  spend  more  time 
out  on  the  streets;  purchase  equipment  that  can  help  to  link  police  to  the  citizens  they  serve;  or 
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provide  increased  alternatives  and  hope  to  young  pjeople  in  particular  that  will  prevent  crime  from 
occuning  in  the  first  place. 

We  do  have  a  few  comments  on  your  bill  as  it  was  drafted: 

*  We  would  suggest  that  the  language  relating  to  crime  prevention  activities  be  made  more 
flexible.  We  suggest  that  you  drop  the  phrase  "substantial  participation"  so  that  it  is  clear 
that  law  enforcement  officials  must  be  involved  in  any  prevention  activities  funded,  but 
not  as  intimately  as  that  phrase  suggests.  In  addition  we  suggest  you  either  drop  the 
reference  to  neighborhood  watches  and  citizen  patrols  or  greatly  expand  the  list  of 
examples  of  the  kinds  of  efforts  which  could  be  funded.  Dropping  the  reference  in  the 
statute  makes  the  most  sense  to  us. 

*  Allocating  the  funds  among  the  states  on  the  basis  of  part  1  violent  crimes  reported  to  the 
FBI  and  then  among  cities  within  a  state  on  the  basis  of  part  1  violent  crimes  and 
population  seems  a  fair  and  a  targeted  approach.  We  need  to  make  sure  that  it  does  not 
penalize  those  communities  which  on  their  own  have  made  strides  in  reducing  crime  in 
the  last  few  years.  We  need  to  also  make  sure  that  local  governments  with  a  high  crime 
rate  which  are  located  in  states  with  an  overall  low  crime  rate  are  not  penalized.  We 
know  that  no  formula  is  ever  perfect,  that  there  are  always  winners  and  losers.  You  may 
wish  to  ask  the  appropriate  federal  agency  to  do  a  run  of  the  allocation  system  proposed 
in  the  bill  so  that  you  can  see  how  fairly  it  appears  to  allocate  the  funds. 
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*  ■       While  we  greatly  appreciate  the  flexibility  that  your  bill  provides  to  local  police 

departments  in  determining  their  own  policing  strategies,  we  do  not  want  to  see  a  change 
in  the  federal  program  signal  a  retreat  from  community  policing.  Community  policing 
has  worked  well  in  many  of  our  conmiunities.  We  are  not  suggesting  that  you  modify 
the  language  in  the  block  grant  to  require  that  departments  engage  in  community  policing, 
but  you  may  wish  to  and  you  may  wish  to  consider  language  that  would  encourage  them 
to  do  so. 

*  Many  of  the  research  and  demonstration  efforts  relating  to  community  policing  which 
have  been  undertaken  through  the  Office  of  Justice  Programs  have  been  important  and 
helpful  to  our  cities.  We  want  to  assure  that  these  efforts  are  not  curtailed  by  any  of  the 
proposed  legislative  changes. 

*  Our  final  conmient  may  be  the  most  important  of  all.  In  Section  507  of  the  bill  which 
authorizes  funds  for  Tmth  in  Sentencing  Grants,  there  is  a  restriction  that  no  funds  may 
be  used  for  other  purposes  authorized  by  the  Act  unless  the  prison  grants  program  is  fully 
funded.  This  sets  a  priority  for  prison  grants  ahead  of  law  enforcement  grants.  We 
cannot  agree  with  this  approach.  What  is  most  critical  is  making  our  cities  safer.  We 
believe  that  accomplishing  that  goal  falls  first  and  foremost  to  law  enforcement.  Many 
cities  are  making  great  strides  in  forming  parmerships  with  commuiuties  that  prevent 
crimes.  A  crime  prevented  has  no  victims;  it  doesn't  clog  our  courts;  it  doesn't  require 
prison  space.    That  should  be  our  fu-st  priority.    Of  course  prison  grants  are  important. 
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but  we  cannot  just  fix  one  end  of  the  criminal  justice  system.    We  urge  you  to  drop 
subsection  (b)  so  that  the  two  main  funding  streams  established  for  state  and  local 
governments  established  through  the  bill  are  treated  fairly. 

While  my  testimony  today  is  focused  on  the  law  enforcement  block  grant,  I  feel 
compelled  to  make  a  few  conmients  on  other  portions  of  the  bill.  We  are  concerned  that 
alternatives  to  conventional  incarceration  facilities  -  such  as  commimity-based  facilities  — 
carmot  be  funded  through  the  bill.  We  suggest  that  you  consider  providing  the  same  kind  of 
flexibility  in  the  prison  funding  as  you  are  in  the  local  law  enforcement  funding  so  that  states  and 
localities  can  lave  the  flexibility  in  determining  how  to  address  their  prison  needs  most 
effectively.  We  are  also  concerned  that  the  state  is  no  longer  required  to  consult  with  local 
governments  as  it  develops  its  application  for  the  use  of  the  prison  grants,  and  that  there  is  no 
encouragement  to  the  states  to  share  those  funds  with  local  govenmients  that  operate  correctional 
facilities.  Because  of  overcrowding  in  many  state  facilities,  local  jails  are  sometimes  used  to 
house  state  prisoners.  We  urge  you  to  assure  that  local  governments  be  assured  an  adequate  role 
in  the  state  application  process. 

Finally,  we  are  concerned  that  the  drug  court  provisions  which  are  included  in  the  current 
law  are  repealed.  Drug  courts  provide  an  important  alternative  to  drug  abusers  facing  charges 
for  non-violent  first  offenses.  We  do  not  understand  the  rationale  for  repealing  this  provision  and 
urge  you  to  revisit  it. 
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We  appreciate  the  thought  and  the  hard  work  that  has  gone  into  drafting  HR3,  and  look 
forward  to  working  with  you  as  you  move  forward  on  it.  We  greatly  appreciate  the  flexibility 
which  you  have  written  into  the  Law  Enforcement  Block  Grant.  Thank  you  for  the  opportunity 
to  testify  today  and  for  being  so  responsive  to  the  needs  of  our  cities. 
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Mr.  McCOLLUM.  Mr.  Macy,  your  turn  up  and  then  we  will  get  to 
questions  after  we  finish  the  panel. 

STATEMENT  OF  ROBERT  H.  MACY,  DISTRICT  ATTORNEY,  SEV- 
ENTH JUDICIAL  DISTRICT,  OKLAHOMA  CITY,  OK,  AND  PAST 
PRESIDENT,  NATIONAL  DISTRICT  ATTORNEYS  ASSOCIATION 

Mr.  Macy.  Thank  you,  Mr.  Chairman. 

I  would  like  to  just  take  a  point  of  personal  privilege  here.  Mr. 
Heineman,  I,  too,  started  as  a  police  officer  back  in  1957.  I  am  very 
proud  of  the  fact  that  in  25  minutes,  my  police  officer  son  in  Okla- 
homa City  will  pin  lieutenant  bars  upon  his  police  officer  wife.  And 
I  won't  be  there,  but  I  am  very  proud  of  the  fact  that  that  is  going 
on.  So  my  views  may  be  biased  a  little  bit  by  the  fact  that  we  are 
a  police  family. 

On  behalf  of  this  Nation's  prosecutors,  I  wish  to  thank  you  for 
the  opportunity  to  voice  our  support  and  our  concerns  for  the  Take 
Back  Our  Streets  Act  of  1995.  I  am  Bob  Macy.  I  am  the  district 
attorney  of  Oklahoma  County,  OK,  a  jurisdiction  of  600,000  people, 
including  Oklahoma  City.  I  have  served  the  people  of  my  judicial 
district  for  almost  15  years  as  their  district  attorney.  During  that 
time,  I  personally  tried  over  55  capital  murder  cases  and  I  have 
sent  43  murderers  to  death  row,  none  of  whom  have  been  executed, 
thanks  to  the  interminable  appellate  process,  including  Federal  ha- 
beas corpus. 

I  would  be  happy  to  join  in  that  debate  about  habeas  corpus  be- 
cause for  15  years,  I  have  had  to  deal  with  the  families  of  the  vic- 
tims and  try  to  explain  to  them  why  these  murderers  are  still  alive. 

In  addition  to  my  local  responsibilities,  I  have  been  a  member  of 
the  National  District  Attorneys  Association  for  over  14  years  and 
I  am  proud  to  have  served  the  Prosecutors  of  America  as  both  the 
president  and  the  chairman  of  the  board  of  that  organization.  And 
I  am  here  today  to  present  you  with  some  of  the  views  of  that 
7,000-person  organization. 

In  December  1994,  our  board  of  directors  unanimously  passed  a 
resolution  supporting  the  concepts  articulated  in  the  Take  Back 
Our  Streets  Act.  While  many  of  the  solutions  offered  by  that  act 
are  germane  to  the  work  of  local  prosecutors,  let  me  concentrate  at 
this  time  on  the  primary  topic  for  this  hearing,  which  is  the  pro- 
posed block  grants  for  law  enforcement. 

In  prefacing  my  remarks,  let  me  tell  you  a  little  bit  about  the 
transformation  that  we  as  local  prosecutors  are  going  through.  For 
many  years,  the  prosecutorial  function  was  described  very  narrowly 
being  that  of  representing  the  people  of  the  Nation  in  the  State  and 
the  local  criminal  court  systems.  We  played  no  part  in  either  pre- 
venting crime  or  administering  punishment  of  those  convicted  of 
crime.  This  self-defeating  limitation  is  no  longer,  in  my  estimation, 
valid,  because  if  we  as  prosecutors  do  not  fully  engage  all  of  our 
energies  and  talents  in  preventing  crime,  in  prosecuting  crime,  and 
in  punishing  crime,  then  we  do  our  citizens  a  vast  disservice.  I 
would  point  out  that  in  many  of  the  jurisdictions  across  the  Nation 
today,  the  prosecutor  is  looked  upon  as  the  chief  law  enforcement 
official. 

The  opportunity  that  you  can  offer  to  us  in  the  Take  Back  Our 
Streets  Act  is  a  chance  to  fulfill  our  obligation  to  wage  all-out  war 
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on  crime.  Whether  we  fully  support  it  or  not,  last  year's  bill  pro- 
vides a  point  of  reference  from  which  we  can  grow.  In  that  legisla- 
tion, a  number  of  specific  grant  programs  were  set  out.  I  don't  want 
to  waste  my  time  today  arguing  the  merits  or  lack  thereof  of  any 
specific  program  in  the  1994  crime  bill.  Rather,  I  want  to  set  before 
you  our  position  on  what  we  consider  to  be  an  unwarranted  intru- 
sion by  the  Federal  Government  into  what  are  properly  the  affairs 
of  State  and  local  governments. 

We  need  Federal  assistance  to  supplement  local  funding  in  fight- 
ing crime.  No  one  debates  that  issue.  The  issue  is  instead  how  that 
funding  can  best  be  used  at  the  local  level.  Ladies  and  gentlemen, 
I  would  suggest  to  you  that  the  problems  I  face  in  Oklahoma  City 
are  vastly  different  from  those  faced  by  my  colleagues  in  St.  Paul, 
MN,  or  Boston,  MA,  or  Newark,  N.J.  Likewise,  my  solutions,  based 
upon  an  entire  lifetime  of  living  and  working  in  the  criminal  justice 
system  on  the  Federal,  the  State,  and  the  local  level,  will  be  totally 
different  from  those  of  other  prosecutors.  More  importantly,  per- 
haps more  importantly,  I  am  directly  accountable  to  the  people  who 
elected  me  to  office.  If  my  solutions  fail,  if  I  fail  to  protect  the  citi- 
zens of  my  county,  then  the  people  of  Oklahoma  County  will  make 
the  decision  as  to  my  continued  effectiveness  and  whether  I  stay 
in  office.  This  is  a  referendum  that  each  of  you  regularly  face  and 
you  understand  the  harsh  reality  of  Election  Day. 

While  the  Violent  Crime  Control  and  Law  Enforcement  Act  of 
1994  may  have  offered  many  good  programs,  they  all  suffered  from 
a  common  failing:  All  were  dictated  and  managed  by  those  who  do 
not  answer  to  the  citizens  of  my  district.  Thus,  my  plea  is  simple: 
Help  me  get  the  means  to  fight  crime  in  my  community  but  don't 
tell  me  how  to  do  it. 

Let  me  give  you  an  example  of  how  Federal  moneys  could  be  ef- 
fectively used  at  the  local  level  when  provided  with  minimal  strings 
attached.  In  Oklahoma  County  about  2  or  3  years  ago,  I  started  a 
program  in  every  high  school  which  rewards  the  students  with — 
excuse  me,  discounts  and  preferential  hiring  if  they  are  drug  free. 
We  test  them.  We  provide  testing  for  them.  If  they  test  free,  they 
are  given  a  little  identification  card  laminated.  Then  they  are  rou- 
tinely tested  thereafter,  randomly  tested  thereafter.  If  they  stay 
drug  free,  then  they  can  get  discounts  at  many  local  businesses  or 
they  can  get  job  preferential  hiring.  This  program  rewards  the  good 
kids. 

What  I  wanted  to  do  with  this  program,  I  wanted  to  get  every 
high  school  student  in  Oklahoma  County  involved  in  this  program 
and  then  have  a  contest  to  see  which  school  would  be  most  drug 
free,  thereby  creating  peer  pressure.  The  problem  is  that  this  is  an 
expensive  program.  It  costs  about  $10  a  child  to  have  them  exam- 
ined and  there  are  no  moneys  available  for  that  and  it  is  difficult 
to  raise  it  locally. 

The  members  of  the  National  District  Attorneys  Association  fully 
supports  your  efforts  to  amend  the  Violent  Crime  Control  and  Law 
Enforcement  Act  to  replace  the  numerous  specified  programs  with 
block  grants  that  are  vastly  more  effective  at  the  State  and  local 
levels.  Midnight  basketball  may  have  great  potential  in  some 
areas;  I  don't  question  that,  but  in  Oklahoma  we  have  a  midnight 
curfew.  No  one  is  on  the  streets  after  midnight  in  Oklahoma  City, 
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except  those  who  have  a  right  to  be  there.  Those  of  us  in  local  gov- 
ernment need  to  decide  what  programs  we  really  need. 

In  a  personal  vignette,  partly  in  line  with  this  plea,  I  have  a 
unique  hobby,  unique  to  my  part  of  the  country.  I  am  a  member 
of  the  National  Professional  Rodeo  Cowboys  Association.  I  spend  a 
lot  of  my  spare  time  participating  in  rodeos  in  the  team  roping 
competition.  And  I  still,  with  my  old  gray  hair,  I  can  still  manage 
to  win  a  saddle  or  a  belt  buckle  now  and  then.  But  it  certainly  is 
different  from  my  daily  work  in  terms  of  relieving  stress. 

In  Oklahoma,  Texas,  and  many  other  Western  States,  our  prison 
systems  have  professional  quality  rodeos  with  the  inmates  partici- 
pating as  contestants.  As  trustees,  they  compete.  They  spend 
months  getting  ready  for  the  rodeos  and  participating.  The  annual 
prison  rodeo  is  attended  by  literally  thousands  of  people  and  it  is 
an  important  part  of  our  prison  system.  While  this  is  good  for  my 
State  and  for  our  prison  system,  its  value  and  effectiveness  as  a 
penal  program  will  certainly  be  open  to  debate  in  Maine  or  Ver- 
mont or  New  Hampshire  where  other  program  needs  may  be  more 
paramount. 

Again,  the  simple  point  I  am  trying  to  make  is  that  I  want  and 
need  your  help  to  fight  crime  but  don't  tell  me  what  is  best  for  the 
citizens  of  my  community.  If  I  am  wrong  in  the  programs  and  posi- 
tions that  I  choose,  then  I  answer  to  them  at  the  ballot  box.  With 
all  due  respect,  the  bureaucrat  in  Washington,  DC,  does  not. 

In  line  with  this  position,  let  me  call  attention  to  one  of  the 
failings  of  the  Violent  Crime  Control  and  Law  Enforcement  Act  and 
of  the  proposal  before  you  today.  Both  provide  funds  for  police  and 
both  provide  funds  for  prisons.  However,  neither  provides  the  suffi- 
cient support  for  the  prosecutors,  judges,  and  defense  counsel  who 
are  critical  components  of  our  criminal  system.  All  the  police  and 
all  the  prisons  provided  for  in  either  legislation  are  reduced  in 
value  if  those  who  commit  crimes  cannot  be  vigorously  prosecuted 
in  a  timely  manner.  If  you  forget  the  prosecutor  and  the  other  ele- 
ments of  the  local  court  system,  then  you  have  not  addressed  the 
elements  that  are  necessary  to  fight  crime. 

In  addition,  a  change  to  the  Violent  Crime  Control  and  Law  En- 
forcement Act  of  1994,  not  now  contemplated  by  the  new  legisla- 
tion, would  also  strengthen  the  ability  of  local  governments  to  fight 
crime.  The  1994  crime  bill  provides  limited  funding  in  title  XXI  to 
"ease  the  increased  burdens  on  State  court  systems."  As  a  result 
of  the  mandates  of  that  bill — that  is  what  it  does  as  a  result  of  the 
mandates  of  the  bill.  Authorized  funding,  however,  is  only  $23  mil- 
lion for  fiscal  year  1996  and  $30  million  for  fiscal  year  1997.  When 
divided  up  between  the  States  and  further  divided  up  between  the 
prosecutors  and  the  public  defenders  and  the  local  courts,  this 
comes  out  to  between  $150,000  to  $200,000  per  State  for  prosecu- 
tors and  I  submit  to  you  there  is  not  going  to  be  much  additional 
prosecution  for  less  than  $200,000  in  a  State.  I  would  urge  that  the 
authorizations  in  this  title  be  increased  to  ensure  that  the  in- 
creased efforts  of  the  police  forces  are  not  wasted  by  the  inability 
of  district  attorneys  to  prosecute  those  persons  that  the  police  ar- 
rest. 

Again,  I  noted  interest  in  Congressman  Heineman's  remarks 
about  the  police.  I  couldn't  agree  more  that  if  we  had  the  prisons, 
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if  we  could  lock  these  people  down  so  the  police  ofBcers  could  quit 
handling  the  same  people  over  and  over  and  over  again,  we  would 
not  need  more  police  officers.  Twenty-five  percent  of  the  homicides 
in  the  United  States  last  year  were  committed  by  people  who  were 
either  on  parole  or  bond  or  some  type  of  probation. 

When  I  stated  my  primary  concern  was  the  effective  application 
of  block  grant  moneys,  let  me  divert  my  mission  for  a  brief  moment 
to  place  before  you  two  other  elements  of  the  Take  Back  Our 
Streets  Act  that  are  also  important  in  the  implementation  of  an  ef- 
fective and  efficient  plan  to  fight  crime.  As  I  stated  earlier,  pros- 
ecutors have  an  interest  in  an  effective  penal  system  and  elements 
of  this  legislation  go  to  the  heart  of  this  problem.  First,  we  need 
effective  habeas  corpus  reform.  The  proposals  in  H.R.  3  are  a  start 
but  we  believe  they  can  go  further.  We  need  to  minimize  the  intru- 
sion of  the  Federal  courts  into  State  judicial  proceedings.  The 
Framers  of  the  Constitution  did  not  intend  that  the  Federal  courts 
should  sit  in  full  appellate  review  of  State  court  proceedings. 

Next,  we  need  to  call  a  halt  to  the  frivolous  prisoner  lawsuits 
that  Attorney  General  Lungren  talked  about.  Countless  thousands 
of  frivolous  claims  are  filed  in  both  State  and  Federal  court  by  par- 
ties who  are  motivated  by  anger  or  greed  and  have  nothing  to  lose. 
The  cost  of  defending  those  lawsuits  is  staggering  in  every  State, 
not  just  in  California  but  in  every  State.  Most  of  the  complainants 
have  nothing  better  to  do  than  to  sit  in  their  prison  cells  and 
dream  up  new  lawsuits.  Incarceration  is  only  effective  when  it  is 
truly  punishment  and  not  a  vacation,  a  calculated  cost  of  doing 
business,  or  a  place  to  dream  up  ways  for  self-enrichment. 

Again,  I  want  to  thank  you  for  allowing  me  to  be  here  to  present 
you  with  the  views  of  America's  local  prosecutors.  We  want  to  work 
together  with  you  to  end  this  national  tragedy  of  crime.  And  I 
pledge  to  you  that  we,  the  people's  attorneys,  will  do  our  part  and 
more  if  you  give  us  the  opportunity. 

Mr.  McCOLLUM.  Thank  you  very  much,  Mr.  Macy. 

[The  prepared  statement  of  Mr.  Macy  follows:] 
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Prepared  Statement  of  Robert  H.  Macy,  District  Attorney,  Seventh  Judicial 
District,  Oklahoma  City,  OK,  and  Past  President,  National  District  Attor- 
neys Association 

ON  BEHALF  OF  THIS  COUNTRY'S  PROSECUTORS,  I  WISH  TO  THANK  YOU  FOR 
THIS  OPPORTUNITY  TO  VOICE  OUR  SUPPORT,  AND  OUR  CONCERNS,  FOR  THE 
TAKE  BACK  OUR  STREETS  ACT  OF  1995.  I  AM  BOB  MACY,  DISTRICT  ATTORNEY 
OF  OKLAHOMA  COUNTY,  OKLAHOMA,  A  JURISDICTION  OF  600,000  AND 
INCLUDING  OKLAHO>LA  CITY.  I  HAVE  SERVED  THE  PEOPLE  OF  M\  JUDICIAL 
DISTRICT  FOR  ALMOST  FIFTEEN  (15)  YEARS.  DURING  THAT  TIME,  I  HAVE 
PERSONALLY  TRIED  OVER  55  CAPITAL  MURDER  CASES  AND  HAVE  SENT  43 
MURDERS  TO  DEATH  ROW,  NONE  OF  WHOM  HAVE  BEEN  EXECUTED,  THANKS 
TO  THE  INTERMINABLE  APPELLATE  PROCESS,  INCLUDING  FEDERAL  HABEAS 
CORPUS.  IN  ADDITION  TO  MY  LOCAL  RESPONSIBILITIES,  I  HA\T  BEEN  A 
MEMBER  OF  THE  NATIONAL  DISTRICT  ATTORNEYS  ASSOCIATION  FOR  OVER 
FOURTEEN  (14)  YEARS  AND  AM  PROUD  TO  HAVE  SERVED  THE  PROSECUTORS 
OF  AMERICA  AS  BOTH  THE  PRESIDENT  AND  AS  THE  CHAIRMAN  OF  THE 
BOARD  OF  THAT  ORGANIZATION.  I  AM  HERE  TODAY  TO  PRESENT  YOU  WITH 
THE  VIEWS  OF  THAT  7000  MEMBER  ORGANIZATION. 

IN  DECEMBER  OF  1994  OUR  BOARD  OF  DIRECTORS  UNANIMOUSLY  PASSED  A 
RESOLUTION  SUPPORTING  THE  CONCEPTS  ARTICULATED  IN  THE  "TAKE  BACK 
OUR  STREETS  ACT."  VMIILE  MANY  OF  THE  SOLUTIONS  OFFERED  BY  THAT 
ACT  ARE  GERMANE  TO  THE  WORK  OF  LOCAL  PROSECUTORS  LET  ME 
CONCENTRATE,  AT  THIS  TIME,  ON  THE  PRIMARY  TOPIC  FOR  THIS  HEARING, 
THE  PROPOSED  BLOCK  GRANTS  FOR  LAW  ENFORCEMENT. 

IN  PREFACING  MY  REMARKS,  LET  ME  TELL  YOU  OF  THE  PROFESSIONAL 
TRANSFORMATION  THAT  WE,  THE  LOCAL  PROSECUTORS,  ARE  UNDERGOING. 
FOR  MANY  YEARS  THE  PROSECUTOR  FUNCTION  WAS  NARROWLY  DEFINED  AS 
THAT  OF  REPRESENTING  THE  PEOPLE  OF  THIS  NATION  IN  THE  STATE  AND 
LOCAL  CRIMINAL  COLT^T  SYSTEMS.  WE  PLAYED  NO  PART  IN  EITHER 
PREVENTING  CRIME  OR  IN  ADMINISTERING  PUNISHMENT  FOR  THOSE 
CONVICTED  OF  CRIME.  THIS  SELF-DEFEATING  LIMITATION  IS  NO  LONGER,  IN 
MY  ESTIMATION,  VALID;  IF  WE  AS  PROSECUTORS  DO  NOT  FULLY  ENGAGE 
OUR  TALENTS  IN  PREVENTING  CRIME,  IN  PROSECUTING  CRIME  AND  IN 
PUNISHING  CRIME,  THEN  WE  DO  OUR  CITIZENS  A  VAST  DISSERVICE. 

THE  OPPORTUNITY  THAT  YOU  CAN  OFFER  TO  US  THEN,  IN  THE  T.AKE  BACK 
OUR  STREETS  ACT,  IS  THE  CHANCE  TO  FULFILL  OUR  OBLIGATION  TO  WAGE 
ALL  OUT  WAR  ON  CRIME.  WHETHER  WE  FULLY  SUPPORT  IT  OR  NOT,  LAST 
YEARS  CRIME  BILL  PROVIDES  A  POINT  OF  REFERENCE  FROM  \MIICH  TO 
GROW.  IN  THAT  LEGISLATION  A  NUMBER  OF  SPECIFIC  GRANT  PROGRAMS 
WERE  SET  OUT.  I  DO  WANT  TO  WASTE  MY  TIME  TODAY  TO  ARGUE  THE 
MERITS,OR  LACK  THEREOF,  OF  ANY  SPECIFIC  PROGRAM  IN  THE  1994  CRIME 
BILL.    RATHER,  I  WANT  TO  SET  BEFORE  YOU  OUR  POSITION  ON  N\  HAT  WE 
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CONSIDER  TO  BE  AN  UNWARRANTED  INTRUSION  BY  THE  FEDERAL 
GOVERNMENT  IN  WHAT  QUITE  PROPERLY  ARE  THE  AFFAIRS  OF  STATE  AND 
LOCAL  GOVERNMENTS. 


WE  NEED  FEDERAL  ASSISTANCE  TO  SUPPLEMENT  LOCAL  FUNDING  IN 
FIGHTING  CRIME.  NO  ONE  DEBATES  THAT  ISSUE.  THE  ISSUE  INSTEAD  IS  HOW 
BEST  CAN  THAT  FUNDING  BE  USED  AT  THE  LOCAL  LEVEL.  I  WOULD  SUGGEST 
THAT  THE  PROBLEMS  I  FACE  IN  OKLAHOMA  CITY  ARE  DIFFERENT  THEN 
THOSE  FACED  BY  MY  COLLEAGUES  EV  ST  PAUL,  MINNESOTA  OR  BOSTON, 
MASSACHUSETTS.  LIKEWISE  MY  SOLUTIONS,  BASED  UPON  A  LIFETIME  LIVING 
AND  WORKING  IN  THE  CRIMINAL  JUSTICE  SYSTEM  ON  THE  FEDERAL,  STATE 
AND  LOCAL  LEVEL  WILL  BE  DIFFERENT.  MORE  IMPORTANTLY,  PERHAPS,I  AM 
DIRECTLY  ACCOUNTABLE  TO  THE  PEOPLE  WHO  ELECTED  ME  TO  OFFICE.  IF 
MY  SOLUTIONS  FAIL,  IF  I  FAIL  TO  PROTECT  MY  CITIZENS,  THEN  THE  PEOPLE 
OF  OKLAHOMA  CITY  MAKE  THE  DECISION  AS  TO  MY  CONTINUED 
EFFECTIVENESS.  THIS  IS  A  REFERENDUM  THAT  EACH  OF  YOU  REGULARLY 
FACE  AND  YOU  UNDERSTAND  THE  HARSH  REALITY  OF  ELECTION  DAY. 

WHILE  THE  VIOLENT  CRIME  CONTROL  AND  LAW  ENFORCEMENT  ACT  OF  1994 
MAY  HAVE  OFFERED  MANY  GOOD  PROGRAMS  THEY  SUFFERED  FROM  A 
COMMON  FAILING  -  ALL  WERE  DICTATED  AND  MANAGED  BY  THOSE  WHO  DID 
NOT  ANSWER  TO  THE  CITIZENS  OF  MY  DISTRICT.  THUS  MY  PLEA  IS  SIMPLE. 
HELP  GET  ME  THE  MEANS  TO  FIGHT  CRIME  IN  MY  COMMUNITY,  DON'T  TELL 
ME  HOW  TO  DO  IT! 

LET  ME  GIVE  AN  EX.\MPLE  OF  HOW  FEDERAL  GRANT  MONIES  CAN  BE 
EFFECTIVELY  USED  AT  THE  LOCAL  LEVEL  WHEN  PROVIDED  WITH  MINIMAL 
STRINGS  ATTACHED.  IN  OKLAHOMA  COUNTY  WE  ARE  ATTEMPTING  TO 
START  A  PROGRAM  IN  EVERY  HIGH  SCHOOL  WHICH  REWARDS  STUDENTS 
WITH  DISCOUNTS  OR  PREFERENTUL  HIRING  FOR  BEING  DRUG  AND  ALCOHOL 
FREE.  WE  WILL  THEN  CREATE  A  COMPETITION  AND  PUBLICLY  RECOGNIZE 
THE  SCHOOL  THAT  IS  THE  MOST  DRUG  FREE.  THE  DRAWBACK  IS  THAT  THE 
PROGRAM  COSTS  MONEY  FOR  THE  DRUG  TESTING  AND  THERE  ARE  NO  LOCAL 
FUNDS  AVAILABLE. 

THE  MEMBERS  OF  THE  NATIONAL  DISTRICT  ATTORNEYS  ASSOCIATION  FULLY 
SUPPORT  YOUR  EFFORTS  TO  AMEND  THE  VIOLENT  CRIME  CONTROL  AND  LAW 
ENFORCEMENT  ACT  TO  REPLACE  THE  NUMEROUS  SPECIFIED  PROGRAMS 
WITH  BLOCK  GRANTS  THAT  ARE  VASTLY  MORE  EFFECTIVE  AT  THE  STATE 
AND  LOCAL  LEVEL.  MIDNIGHT  BASKETBALL  MAY  HAVE  GREAT  POTENTIAL 
IN  SOME  AREAS  BUT  WE  HAVE  A  MIDNIGHT  CURFEW  IN  OKLAHOMA  CITY. 
WHAT  I  AM  ASKING  IS  THAT  CONGRESS  LET  THOSE  OF  US  IN  LOCAL 
GOVERNMENT  DECIDE  WHAT  PROGR\>IS  WE  NEED. 
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IN  A  PERSONAL  VIGNETTE,  PARTLY  IN  LINE  WITH  THIS  PLEA,  I  HAVE  A  HOBBY 
UNIQUE  TO  MY  PART  OF  THE  COUNTRY.  I  AM  A  MEMBER  OF  THE 
PROFESSIONAL  RODEO  COWBOYS  ASSOCIATION  AND  IN  MY  SPARE  TIME  I 
ENJOY  PARTICIPATING  IN  RODEOS  IN  THE  TEAM  ROPING  COMPETITION.  I'VE 
MANAGED  TO  WIN  A  FEW  TROPHIES  AND  BELT  BUCKLES  AND  IT  CERTAINLY 
IS  DIFFERENT  THEN  MY  DAILY  WORK  IN  TERMS  OF  RELIEVING  STRESS.  IN 
OKLAHOMA,  TEXAS  .AND  MANY  OTHER  WESTERN  STATES  OUR  PRISON 
SYSTEMS  HAVE  PROFESSIONAL  QUALITY  RODEOS  WITH  INMATES  AS  THE 
CONTESTANTS.  AS  TRUSTEES  THEY  COMPETE  FOR  A  CHANCE  TO  MAKE  THE 
SHOW.  THE  ANNUAL  PRISON  RODEO,  ATTENDED  BY  LITERALLY  THOUSANDS 
OF  PEOPLE,  IS  AN  IMPORTANT  PART  OF  OUR  PRISON  SYSTEM.  WHILE  THIS  IS 
GOOD  FOR  MY  STATE,  AND  OUR  PRISON  SYSTEM,  ITS  VALUE  AND 
EFFECTIVENESS  AS  A  PENAL  PROGRAM  WOULD  CERTAINLY  BE  OPEN  TO 
DEBATE  IN  MAINE  OR  XTRMONT  WHERE  OTHER  NEEDS  MAY  BE  PARAMOUNT. 

MY  SIMPLE  POINT  IS  HELP  ME  FIGHT  CRIME  -I  WANT  AND  NEED  YOU  TO  HELP 
ME  FIGHT  CRIME,  DON'T  TELL  ME  WHATS'  BEST  FOR  THE  CITIZENS  OF  MY 
COMMUNITY.  IF  I'M  \M^ONG  IN  THE  PROGRAMS  AND  POSITIONS  THAT  I 
CHOSE,  THEN  I  ANSWTR  TO  THEM  AT  THE  BALLOT  BOX.  WITH  ALL  DUE 
RESPECT,  A  BUREAUCR.\T  HERE  IN  WASHINGTON  DOES  NOT. 

IN  LINE  WITH  THIS  POSITION  LET  ME  CALL  ATTENTION  TO  ONE  OF  THE 
FAILINGS  OF  THE  VIOLENT  CRIME  CONTROL  AND  LAW  ENFORCEMENT  ACT 
AND  OF  THE  PROPOSAL  BEFORE  YOU  TODAY.  BOTH  PROVIDE  FUNDS  FOR 
POLICE  AND  BOTH  PROVIDE  FUNDS  FOR  PRISONS.  HOWEVER,  NTITHER 
PROVIDES  SUFFICIENT  SUPPORT  FOR  THE  PROSECUTORS,  JUDGES  AND 
DEFENSE  COUNSEL  WHO  ARE  CRITICAL  COMPONENTS  OF  OUR  CRIMINAL 
SYSTEM.  ALL  THE  POLICE  AND  ALL  THE  PRISONS  PROVIDED  FOR  IN  EITHER 
LEGISLATION  ARE  REDUCED  IN  VALUE  IF  THOSE  WHO  COMMIT  CRIMES 
CANNOT  BE  VIGOROUSLY  PROSECUTED  IN  A  TIMELY  MANNER.  IF  YOU 
FORGET  THE  PROSECUTOR,  AND  THE  OTHER  ELEMENTS  OF  THE  LOCAL 
COURT  SYSTEM  THEN  YOU  HAVE  NOT  ADDRESSED  ALL  THE  ELEMENTS 
NEEDED  TO  FULLY  FIGHT  CRIME. 

IN  KEEPING  WITH  THIS  POINT  THE  TERM  "LAW  ENFORCEMENT,"  AS  USED  THE 
BLOCK  GRANT  PROPOSAL,  NEEDS  TO  BE  DEFINED  TO  INCLUDE  NOT  ONLY 
TRADITIONAL  POLICE  FORCES  BUT  ALSO  THE  PROSECUTORS.  THIS  CLEARLY 
INDICATES  THAT  ALL  PARTS  OF  THE  LAW  ENFORCEMENT  COMMUNITY  ARE 
RESPONSIBLE  FOR  COMMUNITY  SOLUTIONS  TO  ERADICATE  CRIME  AND 
VIOLENCE. 
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IN  ADDITION  A  CHANGE  TO  THE  VIOLENT  CRIME  CONTROL  AND  LAW 
ENFORCEMENT  ACT  OF  1994,  NOT  NOW  CONTEMPLATED  BY  THE  NEW 
LEGISLATION,  WOULD  ALSO  STRENGTHEN  THE  ABILITY  OF  LOCAL 
GOVERNMENTS  TO  FIGHT  CRIME.  THE  1994  CRIME  BILL  PROVIDES  LIMITED 
FUNDING  IN  TITLE  XXI  TO  "EASE  THE  INCREASED  BURDENS  ON  STATE  COURT 
SYSTEMS"  AS  A  RESULT  OF  THE  MANDATES  OF  THAT  BILL.  AUTHORIZED 
FUNDING,  HOWEVER,  IS  ONLY  $23  MILLION  FOR  FY96  AND  S30  MILLION  FOR 
FY97.  WHEN  DIVIDED  IT  BETWEEN  THE  STATES  AND  FURTHER  DIVIDED  UP 
BETWEEN  THE  PROSECUTORS,  PUBLIC  DEFENDERS  AND  LOCAL  COURTS  THIS 
WORKS  OUT  TO  BETWEEN  $153,333  AND  5200,00  PER  STATE  FOR  PROSECUTORS. 
IN  ALL  PROBABILITY  NO  ADDITIONAL  MORE  CASES  WILL  BE  PROSECUTED 
FOR  THIS  AMOUNT  OF  MONEY.  I  WOULD  URGE  THAT  THE  AUTHORIZATIONS 
IN  THIS  TITLE  BE  INCREASED  TO  INSURE  THAT  THE  INCREASED  EFFORTS  OF 
THE  POLICE  FORCES  ARE  NOT  WASTED  BY  THE  INABILITY  OF  DISTRICT 
ATTORNEYS  TO  PROSECUTE  THOSE  PERSONS  THAT  THE  POLICE  ARREST. 

WHILE  I  STATED  THAT  MY  PRIMARY  CONCERN  WAS  THE  EFFECTFVE 
APPLICATION  OF  BLOCK  GRANT  MONIES,  LET  ME  DIVERT  IN  MY  MISSION  FOR 
A  BRIEF  MOMENT  TO  PLACE  BEFORE  YOU  TWO  OTHER  ELEMENTS  OF  THE 
TAKE  BACK  OUR  STREETS  ACT  THAT  ARE  ALSO  IMPORTANT  TO  THE 
IMPLEMENTATION  OF  AN  EFFECTIVE  AND  EFFICIENT  PLAN  TO  FIGHT  CRIME. 
AS  I  STATED  EARLIER.  PROSECUTORS  HAVE  AN  INTEREST  IN  AN  EFFECTIVE 
PENAL  SYSTEM  AND  ELEMENTS  OF  THIS  LEGISLATION  GO  TO  THE  HEART  OF 
THIS  PROBLEM.  FIRST  WT.  NEED  EFFECTIVE  HABEAS  CORPUS  REFORM.  THE 
PROPOSALS  IN  HOUSE  RESOLUTION  3  ARE  A  START  BUT  WE  BELIEVE  THEY 
CAN  GO  FARTHER.  WE  NTED  TO  MINIMIZE  THE  INTRUSION  OF  THE  FEDERAL 
COURTS  INTO  STATE  JLDICIAL  PROCEEDINGS.  THE  FRAMERS  OF  THE 
CONSTITUTION  DID  NOT  INTEND  THAT  THE  FEDERAL  COURTS  SHOULD  SIT  IN 
FULL  APPELLATE  RENTEW  OF  STATE  CRIMINAL  PROCEEDINGS. 

NEXT  WE  NEED  TO  CALL  A  HALT  TO  FIUVOLOUS  PRISONER  LAWSUITS  THAT 
GRIND  THE  PENAL  SYSTEM  TO  A  HALT  AND  DIVERT  SCARCE  DOLLARS  ON  THE 
WHIM  OF  A  FEDERAL  JL  DGE.  COUNTLESS  THOUSANDS  OF  FRTVOLOUS  CLAIMS 
ARE  FILED  IN  BOTH  STATE  AND  FEDERAL  COURT  BY  PARTIES  WHO  ARE 
MOTIVATED  BY  ANGER  OR  GREED  AND  HAVE  NOTHING  TO  LOSE.  THE  COST 
OF  DEFENDING  THESE  SUITS  IS  STAGGERING  AND  MOST  OF  THE 
COMPLAINANTS  HAVE  NOTHING  BETTER  TO  DO  THAN  SIT  IN  THEIR  PRISON 
CELLS  AND  PREPARE  NTW  LAWSUITS.  INCARCERATION  IS  ONLY  EFFECTFVE 
WHEN  IT  TRULY  IS  PUNISHMENT  AND  NOT  A  VACATION,  A  CALCULATED  COST 
OF  DOING  BUSINESS  OR  A  PLACE  TO  DREAM  UP  WAYS  OF  SELF  ENRICHMENT. 
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AGAIN,  THANK  YOU  FOR  PERMITTING  ME  TO  APPEAR  AND  PRESENT  YOU 
WITH  THE  VIEWS  OF  AMERICAS  LOCAL  PROSECUTORS.  WE  NEED  TO  WORK 
TOGETHER  TO  END  THIS  NATIONAL  TRAGEDY  AND  I  PLEDGE  TO  YOU  THAT 
WE,  THE  PEOPLES'  ATTORNEYS,  WILL  DO  OUR  PART,  AND  MORE,  IF  GIVEN 
THE  OPPORTUNITY. 
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Mr.  McCOLLUM.  Sheriff  Peed,  we  look  forward  to  hearing  from 
you. 

STATEMENT  OF  CARL  R.  PEED,  SHERIFF,  FAIRFAX  COUNTY, 

VA 

Mr.  Peed.  Members  of  the  subcommittee. 

Mr.  McCOLLUM.  You  need  to  flip  the  switch  at  the  bottom  there. 

Mr.  Peed.  Good  afternoon,  Mr.  Chairman,  members  of  the  sub- 
committee. It  is  indeed  an  honor  and  privilege  for  me  to  come  be- 
fore you  and  speak  about  H.R.  3,  the  Take  Back  Our  Streets  Act 
of  1995.  I  come  to  you  as  a  lifetime  of  law  enforcement.  I  have  21 
years  of  experience.  My  father  was  a  law  enforcement  officer.  He 
was  a  deputy  sheriff  in  Granville  County,  NC.  He  was  shot  in  the 
line  of  duty.  And  my  brother  was  an  officer  in  Newport  News,  VA. 

I  speak  to  you  on  behalf  of  the  National  Sheriffs  Association.  I 
represent  3,095  sheriffs  from  around  the  country,  315  who  rep- 
resent over  100,000  population  jurisdictions.  Crime  is  a  very  seri- 
ous matter.  However,  there  are  some  false  perceptions.  Crime 
today  is  lower,  5  percent  lower,  in  1992  than  it  was  in  1972;  how- 
ever, violent  crime  and  juvenile  crime  have  been  on  the  increase. 

On  behalf  of  the  National  Sheriffs  Association,  I  would  like  to 
address  some  of  the  issues  that  we  see  in  the  law.  We  support  the 
streamlining  of  procedures  under  which  the  courts  deal  with  the 
death  penalty.  It  takes  much  too  long  for  the  death  sentence  to  be 
carried  out.  I  do  believe,  however,  in  being  fair  and  have  no  prob- 
lems with  allowing  inmates  to  have  competent  counsel  in 
postconviction  proceedings.  We  believe  in  the  appeal  process  but 
not  a  process  whereby  the  victims  are  forgotten  and  the  convicted 
inmates  and  their  attorneys  can  needlessly  prolong  the  process 
with  endless  appeals.  This  process  is  pervasive  in  capital  cases  and 
not  only  occupies  the  court's  valuable  time  in  resources  but  makes 
a  mockery  of  our  criminal  justice  system. 

I  agree  with  subtitle  (b),  which  governs  the  procedures  and  cir- 
cumstances under  which  juries  impose  the  death  sentence.  The  jury 
looking  at  aggravating  circumstances  as  opposed  to  mitigating  cir- 
cumstances, I  believe,  provides  this  good  balance.  With  the  current 
title  II,  the  gun  crimes,  this  section  is  important  because  it  targets 
one  of  the  primary  tools  of  the  criminal  violence  in  our  society:  The 
firearm.  The  theme  here  is  to  incarcerate  for  long  periods  of  time 
criminals  who  carry,  use,  or  discharge  firearms  in  the  commission 
of  violence.  To  some  criminals,  long  periods  of  incarceration  are  the 
only  way  to  incapacitate  and  stop  their  victimization.  However,  the 
impact  of  these  penalties  on  jail  overcrowding  must  be  continuously 
examined,  as  we  have  in  Virginia.  We  are  looking  at  risk  assess- 
ment in  terms  of  predicting  violence. 

With  regard  to  management  of  victim  restitution,  we  strongly 
support  victim  restitution  and  restitution  to  any  person  who  is 
harmed  physically,  emotionally,  or  financially  by  a  crime.  We  talk 
so  much  about  the  cost  of  incarceration  but  in  many  cases  we  for- 
get the  cost  of  victimization.  I  believe  that  there  should  be  a  bal- 
ance here. 

The  economic  status  of  the  offender  must  be  considered  when  dis- 
cussing restitution.  The  victims'  loss,  however,  should  always  take 
priority,  but  the  defender  must  have  the  means  to  pay  and  must 
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be  held  accountable  for  his  action.  Restitution  to  the  victim  is  a  jus- 
tifiable burden  but  the  burden  should  have  limits.  By  giving  an  of- 
fender who  is  trying  to  stay  crime  free  an  extremely  high  bill  to 
pay  in  a  short  timeframe  may  be  aggravating  a  problem  that  we 
are  trying  to  solve.  I  agree  the  conditions  of  probation  or  parole 
should  be  contingent  upon  the  offender  fully  complying  with  court- 
ordered  restitution.  In  short,  don't  permit  offenders  to  commit — or 
don't  permit  them  to  commit  new  crimes  in  order  to  pay  restitu- 
tion. However,  if  pa3dng  restitution  takes  a  lifetime,  then  let  them 
pay  it  on  a  lifetime  basis. 

With  regard  to  the  block  grants,  we  agree  with  the  establishment 
of  the  block  grant  programs  and  the  COPS  programs.  Additional 
law  enforcement  officers  throughout  this  Nation  have  been  pro- 
vided. Grant  programs  are  especially  effective  to  local  use  of  gov- 
ernment. Sheriffs  throughout  the  United  States  have  been  given 
the  ability  to  use  grant  money  and  they  have  put  it  to  good  use  in 
developing  national  model  programs,  for  example,  in  work  release 
programs  throughout  this  country,  mental  health  and  substance 
abuse  programs.  Neighborhood  watch  was  a  national  sheriffs  ini- 
tiative, as  was  DARE.  The  only  reservation  is  how  much  funding 
will  go  to  the  county  and  how  much  to  the  cities.  We  need  to  make 
sure  that  we  clarify  what  is  a  local  unit  of  government.  Local  gov- 
ernments must  be  spelled  out  in  this  legislation,  otherwise  the 
cities,  not  counties,  could  end  up  with  a  significant  proportion  of 
the  money. 

Also,  we  are  concerned  that  if  the  prison  jail  money  is  not  fully 
funded,  grant  money  may  be  in  jeopardy.  As  previously  stated, 
grants  are  especially  effective  to  localities  and  fighting  crime.  NSA 
supports  the  goals  of  the  title  II  of  truth-in-sentencing.  Persons 
convicted  in  a  court  of  law  for  violent  crimes  need  to  be  separated 
from  society  for  the  peace  of  mind  of  law-abiding  citizens.  Some 
citizens  are  putting  bars  on  their  homes  while  people  who  commit 
crimes  are  coming  out  from  behind  bars.  Linking  funding  to  a 
State's  progress  in  making  violent  crimes  more  accountable  for 
their  actions  is,  I  believe,  a  good  feature  of  this  title. 

We  also  support  a  requirement  that  States  be  encouraged  to 
enact  laws  requiring  notification  of  victims  and  families  upon  the 
intended  release  of  perpetrators.  However,  we  also  believe  that  all 
Federal  mandates,  unfunded  mandates,  should  be  accompanied 
with  funding  provisions. 

With  regard  to  the  exclusionary  rule,  we  strongly  support  the 
provisions  of  this  title  to  expand  the  good  faith  exemptions  of  the 
exclusionary  rule.  Now  one  of  my  strong  concerns  here  is  stopping 
abusive  prisoner  lawsuits  and  we  have  heard  a  number  of  people 
talk  about  that. 

This  is  an  area  that  has  needed  much  reform  for  some  time.  The 
Federal  courts  have  been  flooded  with  Federal  court  intervention 
for  many  years,  including  the  Freedom  of  Information  Act. 

I  support  the  provisions  that  inmates  are  required  to  exhaust  ad- 
ministrative remedies  prior  to  taking  to  courts  for  Federal  action. 
And  I  would  like  to  share  a  couple  of  cases  with  you.  I  recently  pre- 
vailed in  both  cases.  Both  cases  were  frivolous,  however,  in  one 
case,  the  State  of  Virginia  was  required  to  spend  $23,000  in  attor- 
neys fees  to  defend  that  lawsuit. 
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There  is  some  good  news.  In  the  Wolfish  case,  the  U.S.  Supreme 
Court  said  double-bunking  in  and  of  itself  is  not  unconstitutional. 
However,  cases  are  still  proceeding  through  the  district  courts  upon 
this  basis. 

But  the  same  is  true  of  overcrowding  in  an  Ohio  case.  Over- 
crowding is  not  in  itself  unconstitutional.  The  U.S.  Supreme  Court 
has  ruled  in  two  cases  that  you  must  look  at  the  totality  of  cir- 
cumstances. However,  prisoners  are  still  getting  cases  into  the  Fed- 
eral courts  under  those  conditions. 

There  is  more  good  news.  One  remedy  which  I  used  recently  is 
called  rule  XI  sanctions,  where  attorneys  can  be  held  accountable 
if  they,  in  turn,  take  frivolous  suits.  I  used  Federal  rule  XI  sanc- 
tions. 

This  title  causes  attorney's  fees  to  be  awarded  to  the  prevailing 
party,  though  it  is  very  seldom  used.  In  the  case  in  which  an  attor- 
ney took  a  prisoner's  case  to  Federal  court,  in  which  it  cost  the 
State  of  Virginia  $23,000  in  attorney's  fees,  we  approached  the 
court  about  filing  rule  XI  sanctions  against  that  attorney  and 
awarding  us  our  attorney  fees,  and  we  prevailed  in  both  of  those 
cases.  It  cost  not  only  $23,000  in  attorney's  fees,  but  significant 
time  in  staff  time  to  research  and  defend  those  lawsuits. 

Finally,  I  would  like  to  talk  about  streamlined  deportation  of 
criminal  aliens.  Dangerous  persons,  regardless  of  their  citizenship 
status,  need  to  be  isolated  from  the  group  to  which  they  present 
a  danger. 

It  appears  that  the  proposed  modifications  to  the  Immigration 
and  Naturalization  Act  and  other  immigration  laws  which  will  in- 
crease the  number  of  crimes  for  which  an  alien  could  be  deported, 
are  certainly  desirable,  but  it  would  not  give  this  country  the  legal 
mechanism  to  rid  itself  of  more  dangerous  individuals. 

I  firmly  believe  in  the  right  of  due  process  of  all  individuals, 
whether  U.S.  citizens  or  not.  There  are  numerous  provisions  in  this 
title  with  which  I  have  very  little  input,  but  it  appears  to  me  that 
the  overall  intent  of  this  title  is  to  make  all  criminal  aliens  fully 
accountable  and  subject  to  deprivation  of  liberty  in  the  United 
States  when  they  are  convicted  after  a  due  process  hearing.  I  fully 
support  seizing  alien  assets  and  immediate  deportation  of  aliens 
convicted  of  crimes  in  the  United  States,  especially  drug  offenses. 

I  commend  you  for  your  efforts  here,  and  I  want  to  thank  you, 
and  look^forward  to  any  questions  you  may  have. 

[The  prepared  statement  of  Mr.  Peed  follows:] 
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Prepared  Statement  of  Sheriff  Carl  R.  Peed,  Fairfax  County,  VA 

Good  afternoon  Chairman  McCollum  and  members  of  the 
subcommittee.  It  is  indeed  an  honor  and  a  privilege  to  come 
before  you  and  speak  about  HR  3,  the  "Taking  Back  Our 
Streets"  Act  of  1995.  I  would  like  to  discuss  the  provisions  of 
the  bill  by  title. 

Title  I:  Effective  Death  Penalty 

I  support  the  streamlining  of  procedures  under  which  the  courts 
deal  with  the  death  penalty.  It  takes  much  too  long  for  the  death 
sentence  to  be  earned  out.  I  do  believe,  however,  in  being  fair, 
and  have  no  problems  with  allowing  the  imnate  to  have 
competent  counsel  in  post  conviction  proceedings.  I  believe  in 
the  appeal  process,  but  not  a  process  whereby  the  victims  are 
forgotten  and  the  convicted  inmates  and  their  attorney's  attempt 
to  needlessly  prolong  the  process  with  endless  appeals.  This 
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process  is  pervasive  in  capital  cases  and  not  only  occupies  the 
court's  valuable  time  and  resources  but  makes  a  mockery  of  our 
criminal  justice  system.  I  agree  with  Subtitle  B,  which  governs 
the  procedures  and  circumstances  under  which  juries  impose  a 
death  sentence.  The  jury  looking  at  aggravating  circumstances 
as  opposed  to  mitigating  circumstances  provides  a  good  balance. 
II.  Deterring  Gun  Crimes 

This  section  is  important  because  it  targets  one  of  the  primary 
tools  of  the  criminal  and  violence  in  our  society  -  the  firearm. 
The  theme  here  is  to  incarcerate  for  long  periods  of  time 
criminals  who  carry,  use,  or  discharge  firearms  in  commission 
of  crimes.  To  some  criminals,  long  periods  of  incarceration  are 
the  only  way  to  incapacitate  them.  However,  the  impact  of 
these  penalties  on  prison  and  jail  overcrowding  must  be 
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continuously  examined. 

Title  III:  Mandatory  Victim  Restitution 

I  support  mandatory  victim  restitution,  and  restitution  to  any 
person  who  is  harmed  physically,  emotionally,  or  fmancially  by 
a  crime.  I  believe  that  there  should  be  a  balance  here  -  the 
economic  status  of  the  offender  must  be  considered  when 
discussing  restitution.  The  victim's  losses  take  priority,  but  the 
offender  must  have  the  means  to  pay.  Restitution  to  the  victim  is 
a  justifiable  buiden,  but  the  burden  should  have  limits.  By 
giving  an  offender  who  is  trying  to  stay  crime  free  an  extremely 
high  bill  to  pay  in  a  short  time  frame,  we  may  be  aggravating  a 
problem  that  we  are  trying  to  solve.  I  agree  that  conditions  for 
probation  or  parole  should  be  contingent  upon  the  offender  fully 
complying  with  the  court  ordered  restitution. 
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Title  IV:  Law  Enforcement  Block  Grants 

I  agree  with  the  establishment  of  a  block  grant  program.    Grant 
programs  are  especially  effective  to  local  units  of  goverrmient. 
Sheriffs  throughout  the  United  States  have  been  given  the  ability 
to  use  grant  money,  they  have  put  it  to  good  use,  for  example; 
Work  Release,  Neighborhood  Watch,  D.A.R.E.  -  have  been 
successful.  My  only  reservation  is  how  much  funding  will  go  to 
the  county  and  how  much  to  the  city  -  we  need  some  kind  of 
formula  clarifying  what  is  a  local  unit  of  government.  Local 
units  of  govenmient  must  be  spelled  out.  Also,  we  are 
concerned  that  if  the  prisons/jail  money  is  not  fully  fiinded, 
grant  money  may  be  in  jeopardy.  As  previously  stated,  grants 
are  especially  effective  in  the  fight  against  crime. 
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Title  V:  Truth  in  Sentencing  Grants 

I  agree  with  the  goals  of  this  title  which  will  make  additional 
financial  resomxes  available  to  states  to  expand  and  operate 
correctional  facilities  intended  to  put  violent  criminals  out  of 
circulation  for  longer  periods  of  time.  Persons  convicted  in  a 
court  of  law  for  violent  crimes  need  to  be  separated  from  society 
for  the  peace  of  mind  of  law  abiding  citizens.  Linking  funding 
to  a  state's  progress  in  making  violent  criminals  more 
accountable  for  their  actions  is,  I  believe,  a  good  feature  of  this 
title.  I  also  support  the  requirement  that  states  be  encouraged  to 
enact  laws  requiring  notification  of  victims  and  families  upon 
the  intended  release  of  a  perpetrator.  However,  I  also  believe 
that  all  federal  mandates  to  states  should  be  accompanied  with 
funding  provisions. 
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Title  VI:  Exclusionary  Rule  Reform 

I  strongly  support  the  provisions  of  this  title  to  expand  the  "good 
faith"  exception  to  the  Exclusionary  Rule  where  evidence  is 
gathered  without  a  warrant  in  instances  where  officers 
reasonably  believe  they  acted  properly.  At  the  very  least,  the 
mechanism  needs  to  be  available  for  law  enforcement  to 
challenge  the  use  of  the  Exclusionary  Rule  in  these  instances. 
Title  VTI:  Stopping  Abusive  Prisoner  Lawsuits 
This  is  an  area  that  has  needed  reform  for  some  time.  The 
restrictions  placed  on  the  Civil  Rights  of  Institutionalized 
Persons  Act,  or  CRIP  A,  are  reasonable.  I  support  the  provisions 
that  irmiates  ai*e  required  to  exhaust  administrative  remedies 
prior  to  filing  suit  and  that  suits  may  be  dismissed  if  they  fail  to 
state  a  Constitutional  violation  or  if  the  suit  is  frivolous  or 
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malicious.  I  support  Section  703  where  inmates  do  not 
contribute  to  the  development  of  minimum  standards,  and 
Section  704  in  wliich  the  suit  or  case  is  dismissed  if  the  inmate's 
claim  of  poverty  is  false.  Also,  42  U.S.C.  1988  needs  to  be 
examined  more  closely  to  pennit  prevailing  parties  to  recoup 
expenses  for  false  or  frivilous  claims. 

Title  VIII:  Further  Streamlming  Deportation  of  Criminal 
Aliens 

Dangerous  persons,  regardless  of  their  citizenship  status,  need  to 
be  isolated  from  the  group  to  which  they  present  a  danger.  It 
appears  that  the  proposed  modifications  to  the  Immigration  and 
Naturalization  Act,  or  IN,  and  other  immigration  laws  which 
would  increase  the  number  of  crimes  for  which  an  alien  could 
be  deported  are  certainly  desirable  because  it  would  give  this 
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country  the  legal  mechanism  to  rid  itself  of  more  dangerous 
individuals.  I  stress  also  that  I  fu-mly  believe  in  the  riglit  of  due 
process  of  all  individuals  whether  they  be  United  States  citizens 
or  not. 

There  are  numerous  provisions  in  this  title  with  which  I,  from  a 
local  government  perspective,  can  provide  little  input. 
However,  in  general,  it  appears  to  me  that  the  overall  intent  of 
this  title  is  to  make  all  criminal  aliens  fully  accountable  and 
subject  to  deprivation  of  liberty  when  they  are  convicted  after  a 
due  process  hearing.  I  fully  support  seizing  assets  and 
immediate  deportation  of  aliens  convicted  of  crimes  in  the 
United  States. 

Thank  you,  once  again,  for  this  opportunity  to  express  my  views 
on  this  important  legislation. 


225 

Mr.  McCOLLUM.  Thank  you  very  much,  Sheriff. 

And  I  would  like  to  start  by  pointing  out  to  panel  members  some 
things  about  the  bill  that  was  introduced,  which  might  be  a  little 
different,  perhaps,  from  what  you  observed  and  what  was  in  the 
original  Contract  With  America  bill  last  fall.  And  we  want  to  be 
sure  that  everybody  is  on  the  same  sheet  of  music. 

For  example,  Sheriff  Peed,  under  the  page  50  of  H.R.  3  defini- 
tions, the  term  of  "unit  of  local  government"  is  defined  to  mean  a 
county,  township,  city,  or  political  subdivision.  So  your  concern  is 
addressed  in  that  regard.  That  doesn't  mean  that  every  concern 
you  expressed  was  in  each  of  your  cases. 

With  Mr.  Macy  and  Mayor  Ashe,  I  would  also  like  to  point  out 
the  language  that  is  in  the  Law  Enforcement  Block  Grant  Program 
which  has  been  broadened  quite  a  bit.  That  is  here,  which  says 
that:  The  moneys  under  this  program  shall  be  paid  to  each  unit  of 
local  government  which  qualifies,  and  shall  be  used  by  the  unit  for 
reducing  crime  and  public  safety,  including,  but  not  limited  to — 
that  language  was  specifically  added  before  this  bill  was  dropped 
at  the  beginning  of  this  year,  on  January  4,  which  means  that  all 
of  the  restrictions  and  the  suggestions  and  the  ideas  are  just  that, 
they  are  suggestions.  Which,  in  my  interpretation,  would  mean,  for 
example,  Mr.  Macy,  that  if  you  wanted  to  apply  for  funding  for  ad- 
ditional prosecutors  in  your  county  and  the  county  had  money 
there,  it  would  certainly  be  appropriate  if  the  county  commis- 
sioners— and  they  would  have  the  control  over  this — wanted  to  do 
so,  for  you  to  be  able  to  gain  some  money  for  additional  prosecutors 
in  the  county  or  in  the  city. 

Mayor  Ashe,  I  would  suggest  that  that  means  that  those  pro- 
grams of  prevention  that  you  were  concerned  about  when  we  use 
the  term  that  the  law  enforcement  unit  would  have  to  be  substan- 
tially participants  in,  where  they  might  not  be,  you  still  could  do 
that.  It  is  just  that  the  language  is  more  suggestive. 

And  I  would  like  to  go  to  Mayor  Ashe  with  a  question  right  off 
the  bat.  This  morning,  we  had  the  Associate  Attorney  General 
here,  Mr.  Schmidt,  testifying,  and  he  expressed  very  strong  res- 
ervations about  the  broad  language  we  had  here,  giving  the  cities 
and  the  counties  the  right  to  make  choices  without  really  any  for- 
mal restrictions,  as  long  as  they  come  within  the  crimefighting  lan- 
guage. He  felt  that  that  would  be  subject  to  great  abuse. 

And  I  think"  L  remember  under  LEAA  grants  a  few  years  ago, 
where  some  sheriffs,  frankly,  and  some  city  officials,  in  this  case, 
I  think,  police,  may  have  bought  equipment  and  done  all  kinds  of 
things  with  it,  which  got  all  kinds  of  notoriety.  We  have  attempted 
to  restrict  this.  And  there  is  other  language  coming  into  this  to  do 
that. 

Do  you  think  that  concern  would  justify  the  type  of  bill  that  cur- 
rently exists  that  targets  specific  mandates  on  the  money? 

You  defended,  frankly,  in  your  testimony,  the  broad  language 
that  we  have  got  here,  but  I  know  that  there  are  those  who  say 
that  if  we  give  it,  that  somehow  some  cities  and  some  communities 
are  going  to  do  some  pretty  wild  things  with  it.  What  do  you  say 
to  that? 

Mr.  Ashe.  Congressman,  first  of  all,  let  me  say  that  we  applaud 
General  Schmidt  for  the  way  in  which  he  has  implemented  this  leg- 
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islation,  and  it  is  not  our  intent  to  get  into  an  argument  with  him. 
But  we  think  the  flexibiHty  which  is  contained  in  your  legislation 
is  very  positive.  To  the  degree  that  anyone  would  say  that  local 
governments  would  abuse  their  authority,  we  would  respectfully 
disagree.  You  could  always  find  somebody  somewhere  who  does 
what  they  shouldn't  do.  Even  in  the  Federal  Government  that  can 
occur  on  occasion. 

We  would  point  out — and  the  mayors  met  in  Knoxville  before  No- 
vember 8,  and  we  met  a  week  later  after  November  8  in  Chicago, 
mayors  representing  both  political  parties  and  selected  mayors,  to 
discuss  this.  And  we  see  this  approach  which  provides  additional 
flexibility,  recognizes  that  Knoxville  is  different  from  Wichita  or 
Oklahoma  City  or  Sacramento,  and  you  may  find  one  mayor  that 
will  emphasize  hiring  additional  officers  and  another  mayor  may 
emphasize  midnight  basketball,  if  they  don't  have  a  curfew  for  mid- 
night. But,  again,  you  have  put  into  the  local  officials  that  respon- 
sibility. And  as  the  generals  pointed  out,  we  are  answerable  to  our 
electorate  and  we  are  subject  to  being  discharged  by  the  electorate. 

I  think  that  this  approach  is  a  good  one.  And  we  also  recognize 
that  the  climate  is  different.  This  legislation  is  going  to  change.  It 
doesn't  mean  that  we  are  in  criticism  of  last  year's  legislation.  We 
are  not.  We  supported  it.  But  when  an  opportunity  comes  along  to 
improve  and  to  reach  another  plateau,  then  I  think  we  should  ac- 
cept it.  And  mayors  by  and  large  are  pragmatists.  We  are  realists. 
We  deal  with  the  hand  that  has  been  dealt  us. 

Mr.  McCOLLUM.  You  just  like  this  one  better.  You  liked  the  last 
one,  but  you  like  this  one  better. 

Mr.  Ashe.  We  think  this  portion  of  the  bill  is  an  improvement 
over  last  year's  version. 

Mr,  McCOLLUM.  Some  folks  are  going  to  say  that  now  because 
we  merged  the  cops  on  the  streets  program  with  the  grant  pro- 
grams and  we  come  up  with  an  alternate  local  block  grant  pro- 
gram, that  when  you  apply  to  your  county  commission  as  a  sheriff 
for  more  deputies  and  police,  if  you  will,  in  that  sense,  that  the 
county  commission  is  more  likely  to  go  out  and  do  midnight  basket- 
ball than  give  you  another  additional  law  enforcement  folks. 

How  do  you  think  across  the  country  that  is  going  to  prevail?  Are 
most  county  commissions  and  city  commissions,  in  your  judgment, 
going  to  generally  listen  to  the  local  law  enforcement  needs  first  or 
are  they  going  to  go  out  and  try  a  lot  of  fancy  new  prevention  pro- 
grams? 

Mr.  Peed.  I  think  county  commissioners  would  like  the  local  re- 
sponsibility to  make  these  decisions  at  the  local  level.  I  think  they 
want  the  grant  money  and  they  want  the  money  in  law  enforce- 
ment. They  want  law  enforcement  officers  as  opposed  to  any  other 
programs. 

Mr.  McCoLLUM.  So  you  are  going  to  get  your  law  enforcement 
needs  met.  You  are  not  worried  about  that  under  this  program. 

Mr.  Macy,  would  you  concur  with  that?  Are  you  going  to  get  your 
law  enforcement  needs  met  to  have  this  open-ended  and  have  the 
law  enforcement  people  make  the  decisions? 

Mr.  Macy.  I  think  it  is  the  best  program.  I  think  that  we  will 
have  the  cooperation  and  it  gives  us  the  chance,  again,  to  design 
programs  that  specifically  fit  the  crime  problem  that  we  have.  And, 
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again,  I  have  lived  in  several  places  across  the  country.  They  are 
all  totally  different.  And  a  program  that  might  be  effective  some- 
where else,  won't  work  in  my  community.  And  I  think  that  if  there 
is  an  abuse,  there  should  be  a  cure  for  the  abuse,  but  I  think  we 
need  the  flexibility. 

Mr.  McCOLLUM.  Thank  you  all  very  much. 

Mr.  Schumer. 

Mr.  Schumer.  Thank  you. 

And,  well,  I  hope  for  your  gentlemen's  sake,  that  this  works  out 
as  well  as  you  think  it  is  going  to,  but  I  have  my  doubts.  So  let 
me  begin  first  with  Sheriff  Peed. 

Bill  McCollum  asked  you  a  question  about  whether  midnight  bas- 
ketball or  sheriffs.  I  am  sure  that  in  most  parts  of  the  country  they 
would  choose  sheriffs.  How  about  lowering  taxes  or  sheriffs?  That 
is  the  way  it  is  going  to  end  up  here.  They  can  use  this  money  the 
way  it  is  written  to  pay  for  existing  sheriffs  out  of  the  Federal  dol- 
lars and  then — now  I  know  Mayor  Ashe  would  like  that,  but  I  am 
not  sure  you  law  enforcement  folks  would  like  that.  And  then  they 
say,  OK,  now  we  can  take  that  tax  levy  money  from  our  locality 
that  we  were  using  for  sheriffs  and  reduce  the  property  tax,  also 
a  worthy  goal.  But  if  the  choice — let's  take  my  argument  for  grant- 
ed— were  lowering  the  property  tax  or  putting  on  more  sheriffs, 
where  do  you  think  most  localities  would  go? 

Mr.  Peed.  I  believe  that  the  public  supports  increased  taxes  for 
law  enforcement. 

Mr.  Schumer.  So  you  think  they  would  still  go  to  sheriffs.  I 
would  submit  to  you.  Sheriff,  that  in  many  localities,  they  wouldn't 
go  that  way.  I  mean,  some  they  would,  but  they  would  say,  look, 
we  can  cover  more  ground  with  the  existing  sheriffs,  we  are  going 
to  make  it  more  efficient.  And  there  is  nothing  like  the  political 
payback  of  saying  we  are  going  to  reduce  the  property  tax  at  the 
end  of  the  year. 

Mr.  Peed.  That  is  for  mayors  and  county  commissioners  to  de- 
cide. 

Mr.  Schumer.  DA  Macy,  you  even  have  a  more  difficult  problem, 
in  my  opinion,  because  I  have  found  on  the  law  enforcement  end 
of  things,  guess  who  gets  squeezed  the  most?  Not  the  cops  on  the 
beat  or  the  sheriffs,  but  the  prosecutors.  And  I  have  spoken  to  a 
few  people  in  your  association  who  are  worried  with  the  huge  flexi- 
bility, since  the  money  doesn't  go  directly — as  it  does  in  our  crime 
bill — to  prosecutors,  we  at  least  have  a  billion  dollars  that  has  to 
go  to  prosecutors,  that  you  are  going  to  end  up  with  virtually  noth- 
ing because  the  police  are  a  more  potent  force  than  the  DA's  and 
than  the  prosecutors. 

Building  prisons  has  some  appeal,  although  I  think  that  that 
won't  happen  either.  But  don't  you  worry  about  that.  That  again, 
given  the  fact  that  they  could  lower  property  taxes,  given  the  fact 
that  they  could  raise  cop  on  the  beat — we  call  it  cop  on  the  beat, 
sheriff — I  don't  know  what  they  call  it  out  where  there  are  sheriffs. 
Sheriff  in  the  car?  Anyway,  are  you  worried  about  that  at  all?  I 
know  some  of  your  members  are. 

Mr.  Macy.  No,  I  am  not.  Maybe  I  am  a  little  selfish.  I  have  been 
DA  for  15  years  and  was  just  reelected.  I  feel  like  in  my  community 
we  have  a  good  working  relationship  between  the  various  compo- 
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nents  of  the  system.  And  if  the  poHce  department  had  a  grant  that 
I  thought  would  help  lower  crime,  I  would  support  it. 

On  the  same  token,  if  I  have  got  a  good  program,  they  would 
support  me.  And  I  might  mention  that  a  couple  of  years  ago  we 
started  an  antitruancy  program  with  the  schools,  police,  and  my 
department  working  together. 

Mr.  SCHUMER.  Forget  what  is  in  Oklahoma  City  where  every- 
thing may  work  out  just  wonderfully.  But  don't  you  find  that 
among  your  various  members,  that  there  is  competition  among  the 
various  law  enforcement  groups,  that  there  is  competition  for  the 
small  amount  of  law  enforcement  dollars? 

I  have  found  lots  of  competition,  and  I  usually  found  the  prosecu- 
tors ending  up  with  the  short  end  of  the  stick.  So  you  have  got  a 
lot  of  arrests,  but  you  don't  have  enough  prosecutions.  You  haven't 
found  that  among  your  membership? 

Mr.  Macy.  I  am  sure  it  exists  amongst  our  membership. 

Mr.  ScHUMER.  Yes,  I  am  sure  it  exists,  too.  Well,  Mr.  Ashe,  I 
suppose  if  I  were  a  mayor,  I  would  go  for  this.  But  you  know,  as 
you  say,  you  liked  last  year's  crime  bill.  You  don't  like  this  one. 

How  would  you  feel,  Mayor  Ashe,  if  there  were  no — I  don't  know 
if  I  should  get  into  that.  That  is  not  nice.  I  was  going  to  ask  you 
about  assault  weapons  being  added  on  to  the  bill,  and  that  would 
change  all  your  plans,  but  I  won't.  I  will  just  throw  it  out  into  the 
ether  and  see 

Mr.  Ashe.  If  I  may  first  of  all  express  appreciation  for  your  work 
last  year.  And  we  think  we  were  very  helpful. 

Mr.  Schumer.  You  were. 

Mr.  Ashe.  And  our  comments  in  support  of  the  flexibility  provi- 
sion of  this  bill  is  not  meant  in  criticism  of  last  year  at  all. 

Mr.  Schumer.  I  understand. 

Mr.  Ashe.  It  is  simply  a  recognition,  and  we  understand  that  leg- 
islation is  a  product  of  compromise.  I  might  say  in  answer  to  an- 
other question,  page  43  of  the  bill  does  provide  that  maintenance 
of  effort  must  be  maintained. 

Mr.  Schumer.  I  know,  but  I  have  been  in  the  State  legislature 
before  I  was  here,  and  with  just  words  like  that,  you  mayors  and 
all  the  localities  and  all  of  them  are  very  good  at  saying,  oh,  yes, 
maintenance  of  effort,  and  then  nothing  comes  out  at  the  other  end 
of  the  tube.  I  can  give  you  a  hundred  examples  of  that. 

Mr.  Ashe.  I  would  point  out  it  is  in  the  law.  And  I  might  also 
say  that  we  had,  in  terms  of  taxes,  I  have  had  a  tax  referendum, 
a  referendum  by  the  voters  and  took  the  sales  tax  to  the  people  of 
the  city  of  Knoxville,  and  the  people  themselves  voted  to  increase 
their  tax  three-quarters  of  a  penny,  part  of  which  was  for  addi- 
tional police  officers.  And,  frankly,  that  is  how  I  got  it  passed,  was 
hiring  additional  police  officers  and  hiring  additional  firefighters. 
So  given  the  right  program — and  I  represent  a  fairly  conservative 
part  of  the  country — voters  are  willing  to  pay  more  if  they  know 
what  it  is  going  to. 

Mr.  Schumer.  I  agree  with  you,  and  I  believe  in  dedicated  taxes. 
But  let  me  ask  one  final  question. 

Would  you  support  a  provision  in  this  bill — in  New  York  when 
we  see  a  yellow  light,  sorry  about  this,  we  sort  of  speed  up  instead 
of  slow  down. 
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Mr.  Ashe.  I  have  done  the  same. 

Mr.  SCHUMER.  Don't  tell  anybody. 

Mr.  Ashe.  Just  between  you  and  me. 

Mr.  SCHUMER.  It  will  stay  that  way,  Mr.  Ashe,  I  assure  you. 

My  quick  question  is  this — it  is  a  slow  yellow  today — what  if 
there  were  a  provision  in  there  that  really  toughened  up  the  main- 
tenance of  effort,  that  said  if  you  had  1,000  cops  on  your  payroll 
before  you  applied,  you  would  have  to  have  1,000-plus  x,  the  num- 
ber you  applied,  during  the  period  of  the  grant;  would  you  support 
that? 

Mr.  ASHE.  I  have  no  problem  in  a  serious,  conscientious  mainte- 
nance of  effort.  I  can  assure  you  that  whatever  funds  we  receive 
in  Knoxville,  I  am  not  going  to  use  that  to  pay  the  380  officers  that 
we  currently  have.  People  in  my  city  know  what  we  have  today. 
They  would  know  if  I  was  playing  games  and  I  think  would  hold 
me  accountable  and  would  hand  my  opponent  a  very  nice  issue. 

I  have  no  problem  with  the  Congress  seriously  looking  at  tighten- 
ing that  up.  I  hope  it  doesn't  become  so  burdensome  that  we  spend 
all  of  our  time  with  auditors.  But  we  should  maintain  current  ef- 
fort. 

Mr.  SCHUMER.  And  go  above  it  when  you  get  the  grant. 

Mr.  Ashe.  And  go  above  it,  exactly.  That  is  what  I  meant. 

Mr.  SCHUMER.  Thank  you,  Mr.  Mayor,  and  I  appreciate  all  the 
gentlemen's  comments. 

Mr.  McCOLLUM.  I  thank  you  very  much,  Mr.  Schumer, 

I  want  to  point  out  what  the  maintenance  of  effort  means.  That 
what  Mayor  Ashe  and  Mr.  Schumer  are  talking  about  is  the  ref- 
erence in  this  bill  that  said  funds  made  available  under  this  title 
to  units  of  local  government  shall  not  be  used  to  supplant  State  or 
local  funds,  but  shall  be  used  to  increase  the  amount  of  funds  that 
would,  in  the  absence  of  this  title,  be  made  available  from  State  or 
local  sources.  So  the  idea  of  using  this  to  keep  from  having  to  have 
taxes  or  give  tax  breaks  is  clearly  against  the  intent  of  the  pro- 
posal. 

At  this  time,  I  will  yield  to  Mr.  Schiff. 

Mr.  Schiff.  Thank  you,  Mr.  Chairman. 

Mr.  Macy,  I  believe  you  were  elected  district  attorney  in  Okla- 
homa City  in  1980.  I  was  elected  district  attorney  in  Albuquerque 
in  1980,  and  I  think  we  had  a  few  customers  in  common  going  up 
and  down  1-40,  and  we  would  call  each  other  and  say,  watch  out 
for  the  next  one.  I  don't  know  if  you  recollect  that,  but  I  remember 
talking  to  you  on  the  phone. 

I  would  like  to  get  into  three  things:  One  is  simply  in  agreement 
with  what  Mr.  Schumer  said  a  moment  ago.  And  that  is,  I  think 
when  we  talk  about  the  law  enforcement  end,  without  getting  into 
what  is  crime  prevention,  I  think  prosecutors  and  the  judicial  sys- 
tem often  get  shortchanged.  You  don't  get  from  police  and  sheriff 
to  prison  in  a  due  process  country  like  ours  without  a  system  of 
prosecutors  and  judges  and  juries  and,  where  necessary,  public  de- 
fenders, where  required  by  law  to  prove  a  case  beyond  a  reasonable 
doubt.  And  each  case  can  be  an  extremely  expensive  process. 

I  have  watched  portions  of  the  O.J.  Simpson  case,  as  others  have, 
and  I  want  to  say  that  while  the  media  attention  is  unusual  in  that 
case,  a  lot  of  specific  circumstances,  motion  to  suppress,  DNA  test- 
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ing,  I  have  seen  case  after  case,  I  am  sure  you  have  also.  And  I 
am  saying  there  is  an  illustration  of  how  much  time  and  effort  it 
takes  for  the  individual  serious  case  to  be  heard  and  resolved.  So 
I  want  to  back  up  what  has  already  been  said  on  that. 

I  have  one  question  and  one  comment  remaining.  The  question 
is,  we  had  Mr.  Schmidt,  Associate  Attorney  General  speak  earlier. 
You  may  have  heard  him.  And  I  asked  him  specifically  about  the 
Youth  Handgun  Safety  Act,  which,  among  other  things,  makes  it 
a  Federal  offense  for  minors  to  possess  handguns  under  most  cir- 
cumstances. It  is  an  act  that  I  supported  and  that  the  administra- 
tion wanted.  And  I  asked  Mr.  Schmidt  how  many  prosecutions 
have  been  under  this  act  so  far,  and  he  said,  very  few,  we  are 
working  on  it.  And  maybe  we  haven't  had  a  lot  of  prosecutions  be- 
cause State  and  local  government  have  the  situation  under  control. 

We  have  three  localities  represented  right  here,  Knoxville  TN, 
Oklahoma  City,  and  Fairfax,  VA.  I  would  like  to  know  if  your  three 
communities  have  the  problem  of  violent  teenagers  under  control, 
that  you  don't  need  any  Federal  prosecution  assistance? 

Mr.  Macy.  Any  answer  to  that — the  juvenile  crime  is  out  of  con- 
trol. The  children  in  Oklahoma  City,  which  I  consider  one  of  the 
safest  cities  in  the  Nation,  are  being  shot  down  in  the  hallways  of 
their  schools.  They  are  being  shot  out  on  the  streets.  We  have  a 
tremendous  wave  of  violence,  and  it  does  involve  a  lot  of  carrying 
handguns  into  school. 

Mr.  SCHIFF.  So  you  could  use  some  help  under  appropriate  Fed- 
eral law  to  prosecute  violent  teenage  criminals? 

Mr.  Macy.  Yes,  we  could  definitely  use  it. 

Mr.  Ashe.  The  answer  is,  yes,  to  your  question. 

Mr.  SCHIFF.  Yes,  you  could  use  the  help? 

Mr.  Peed.  The  answer  is,  yes,  it  is  going  up.  But  Fairfax  County 
is  unique  in  terms  of  our  population.  Out  of  136  jurisdictions  in  the 
State  of  Virginia,  we  are  99th  in  terms  of  safety.  We  have  a  very 
safe  jurisdiction. 

Mr.  SCHIFF.  So  you  have  the  problem  of  violent  teenagers  under 
control? 

Mr.  Peed.  It  is  going  up,  but  not  as  significantly  as  say  Rich- 
mond. 

Mr.  SCHIFF.  Could  you  use  some  help  from  the  Federal  authori- 
ties under  the  law  that  we  just  passed? 

Mr.  Peed.  Certainly. 

Mr.  SCHIFF.  I  just  wanted  to  make  sure  that  Mr.  Schmidt  had 
not  heard  something  I  had  not  heard  over  the  past  several  months. 

I  want  to  conclude,  Mr.  Chairman,  with  one  observation.  I  think 
that  the  point  that  Congressman  Schumer  raised  that  a  total  flexi- 
bility— or  the  more  flexibility  there  is  in  Federal  grants  to  local 
governments,  speaking  generically,  the  more  possibility  there  is 
that  local  government  will  use  the  funds  for  a  purpose  not  intended 
by  Congress.  But  I  have  to  say  if  the  choice  is — and  maybe  we  can 
tighten  our  bill,  because  the  possibility  exists — but  I  want  to  say, 
unequivocally,  that  if  it  is  a  choice  between  giving  State  and  local 
elected  officials,  like  district  attorneys  and  mayors  and  sheriffs, 
among  others,  the  flexibility  to  use  funds  in  their  own  community 
as  they  see  fit  and  what  we  did  in  the  crime  bill  that  passed  last 
year,  in  which  we  tell  local  law  enforcement  this  is  how  you  are 


231 

going  to  police  and  this  is  how  you  are  going  to  prosecute,  and  here 
is  all  the  i's  you  have  to  dot  and  t's  you  have  to  cross  in  order  to 
get  the  grants,  I  will  take  flexibility  every  time. 

I  yield  back,  Mr.  Chairman. 

Mr.  McCOLLUM.  Thank  you. 

Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

First,  I  wanted  to  make  a  comment.  At  the  end  of  the  last  panel, 
one  of  the  panelists  indicated  a  need  to  do  something  about  crime 
immediately.  I  guess  that  suggested  that  Head  Start  and  some 
other  initiatives  that  reduce  crime  long  term  are  not  quick  enough. 

I  would  point  out  that  in  hearings  last  year,  we  heard  from  rep- 
resentatives of  the  Sentencing  Commission  that  the  three-time 
loser  bill — those  who  would  be  eligible  for  sentencing  under  the 
three-time  loser  bill  would  probably  get  about  30  years  to  serve 
without  the  three-time  loser  bill. 

If  we  compared  that  to  Head  Start  for  young  people  getting  preg- 
nant as  teenagers,  30  years  from  now,  today's  Head  Start  students 
will  be  grandparents  and  that  is  when  the  three-time  loser  effect 
would  start  kicking  in.  Abolishing  parole  only  starts  protecting  so- 
ciety after  those  who  would  be  denied  parole  would  have  been  re- 
leased on  parole.  And  for  murderers,  5,  10,  15  years  from  now,  and 
that  is — that  only — it  also  has  to  be  offset  by  the  fact  that  when 
you  abolish  parole,  some  people  would  be  getting  out  earlier  than 
they  do  now.  I  just  wanted  that  on  the  record. 

Mr.  Peed,  you  mentioned  the  Neighborhood  Watch  Program.  Do 
you  have  that  in  Fairfax? 

Mr.  Peed.  Yes,  we  do,  we  have  a  very  successful  one. 

Mr.  Scott.  Do  you  have  any  quantitative  evidence  that  it  actu- 
ally works  and  reduces  crime? 

Mr.  Peed.  I  would  not  say  that  it  is  quantitative  in  terms  of 
measurable  information,  but  you  can  point  to  things,  like  the  fact 
that  we  have  2,000  neighborhood  watches  in  our  jurisdiction,  with 
maybe  active  citizens  totaling  10,000,  12,000,  ^5,000  people. 

Mr.  Scott.  And  in  those  areas  that  have  a  neighborhood  watch, 
do  you  notice  at  least  a  slightly  lower  crime  rate  in  those  areas? 

Mr.  Peed.  There  may  be  some  other  studies  that  point  to  that, 
but  I  don't  have  any  at  hand  today. 

Mr.  Scott.  How  much  do  they  cost? 

Mr.  Peed.  Very  little.  Very  little. 

Mr.  Scott.  So  for  whatever  good  it  does,  it  costs  virtually  noth- 
ing to  get  that  effect. 

Mr.  Peed.  You  get  lots  of  eyes  and  lots  of  cars  and  lots  of  people 
involved. 

Mr.  Scott.  And  so  if  we  are  going  to  put  a  little  money  some- 
where, that  would  be  a  nice  place  to  put  it,  because  you  get  a  lot 
of  return  for  your  money. 

Mr.  Peed.  I  would  agree  with  that. 

Mr.  Scott.  Are  you  involved  in  the  restitution  process  for  res- 
titution? 

Mr.  Peed.  In  Fairfax,  yes.  We  do  have  restitution. 

Mr.  Scott.  Have  you  heard  complaints  from  some  people  that 
they  do  not  get  appropriate  due  process  in  determining  the  amount 
of  the  restitution? 
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Mr.  Peed.  I  never  hear  complaints  from  the  offenders.  I  hear  lots 
of  complaints  from  the  victims  that  they  don't  get  restitution,  or 
there  is  no  way  to  be  compensated,  either  civilly,  or  it  is  not  court 
ordered  or  it  is  not  enforced  collections.  So  I  hear  complaints  from 
the  other  side. 

Mr.  Scott.  In  the  mandatory  process,  do  you  see  any  problems 
in  that  being  implemented? 

Mr.  Peed.  No,  sir,  I  do  not.  NSA  supports  that,  and  I  would  go 
so  far  as  even  putting  civil  actions  there  in  terms  of  asset  seizures. 

Mr.  Scott.  The  provision  in  the  bill  gives  the  court  the  ability 
to  consider  the  defendant's  ability  to  pay  and  only  kicks  in  the 
sanctions  when  they,  in  fact,  have  the  ability  to  pay  and  don't  pay. 
Is  that  an  appropriate  process? 

Mr.  Peed.  I  believe  that  they  should  pay  something,  even  if  it 
takes  them  a  long,  long  time  to  pay  and  over  a  lifetime.  We  do  have 
a  case  in  Fairfax  where  on  an  DWI,  a  victim  in  a  DWI  case  was 
ordered  by  the  court  to  pay  $1  a  year  for  life  and  they  have  to  meet 
at  the  courthouse  to  pay  that  $1.  So  that  guy  driving  that  car  has 
to  meet  that  family  every  year  at  the  same  time,  to  meet  that  fam- 
ily and  give  them  that  $1.  It  just  shows  the  continuous  grieving 
process. 

Mr.  Scott.  Mr.  Ashe,  good  to  see  you  again. 

Mr.  Ashe.  Good  to  see  you,  Congressman. 

Mr.  Scott.  You  had  mentioned  support  for  the  flexibility  in  the 
bill,  and  I  was  not  quite  clear,  because  you  had  expressed  support 
for  the  prevention  initiatives,  whether  or  not  you  supported  the  re- 
duction in  money  for — in  the  block  grant  that  would  cover  preven- 
tion? 

Mr.  Ashe.  I  think  to  answer  your  question.  Congressman,  we  are 
all  aware,  due  to  the  makeup  of  the  104th  Congress,  that  there  are 
going  to  be  changes  in  the  funding  and  that  the  funding  will  prob- 
ably not  be  as  high  as  it  was  in  the  prior  Congress. 

Mr.  Scott.  If  it  is  the  same  amount  of  funding,  would  you  sup- 
port a  shift  in  the  funding? 

Mr.  Ashe.  Let  me  finish  answering  your  question.  We  think  the 
proposal  of  letting  mayors  and  local  officials  decide  how  they  are 
going  to  spend  money,  whether  it  is  officers,  equipment,  or  crime 
prevention,  neighborhood  crime  watches,  or  midnight  basketball,  or 
whatever  it  might  be,  is  a  local  decision  that  ought  to  be  made  lo- 
cally, and  we  are  very  comfortable  with  this  portion  of  the  bill.  And 
that  is  not  meant  as  criticism  of  last  year's  bill,  because,  obviously, 
we  supported  last  year's  bill.  But  we  think  this  is  a  good  way  to 
go  forward. 

I  think  you  are  going  to  find  a  lot  of  mayors,  frankly,  using  a 
large  portion  of  the  money  for  crime  prevention.  In  Knoxville,  we 
will  use  part  for  additional  officers  but  we  will  also  use  it  for  pre- 
vention. 

Mr.  Scott.  I  understand  that  you  like  the  flexibility.  My  ques- 
tion is  whether  you  like  the  reduction  in  the  total  amount. 

Mr.  Ashe.  Obviously,  we  don't  like  it,  but  we  are  not  here  to 
argue  that  it  ought  to  be  reduced. 

Mr.  Scott.  The  National  Association  of  Counties  has  apparently 
sent  the  chairman  a  letter  which  opposed  the  reduction  in  total 
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funding  for  prevention.  You  would  support  that  aspect  of  their  posi- 
tion? 

Mr.  Ashe.  We  would  obviously — if  the — I  am  not  here  as  a  budg- 
et setter  for  the  Congress.  If  the  Congress  in  its  wisdom  can  find 
the  money  to  do  it,  that  would  be  great.  But  if  the  Congress  in  its 
wisdom  feels  that  it  can't,  particularly  if  it  is  reduced,  it  is  even 
more  important  that  the  flexibility  be  provided. 

Mr.  Scott.  Do  you  have  examples  of  prevention  programs  that 
work? 

Mr.  Ashe.  Well,  you  were  asking  in  terms  of  neighborhood  crime 
watches,  and  we  can  provide  the  figures  later  for  you,  but  we  have 
examples  in  Knoxville  of  where  we  have  started  neighborhood 
crime  watches,  and  as  you  say  correctly,  with  a  relatively  small 
amount  of  manpower  involved,  where  you  can  compare  the  crime 
rate  today  versus  what  it  was  several  years  ago,  and  there  has 
been  a  reduction  in  those  neighborhoods.  It  does  work. 

Mr.  Scott.  Do  you  have  a  study  that  shows  that? 

Mr.  Ashe.  I  wouldn't  necessarily  call  it  a  study,  but  I  will  get  you 
the  figures  and  provide  them  to  the  subcommittee. 

[Information  not  received  by  time  of  printing.] 

Mr.  Scott.  I  think  that  is  an  excellent  program  and  shows  what 
you  can  do  with  very  little  money  in  reducing  crime. 

Mr.  Ashe.  No  question.  The  DARE  program  would  fit  in  there  as 
well. 

Mr.  McCoLLUM.  Thank  you. 

Mr.  Heineman. 

Mr.  Heineman.  Thank  you,  Mr.  Chairman. 

And  welcome  to  this  panel  here.  It  does  my  heart  good  to  listen 
to  people  from  back  home  coming  up  here  and  telling  it  like  it  is. 
We  have  taken  testimony  from  you  today,  and  folks,  this  is  where 
the  road  meets  the  rubber.  Our  Contract  With  America  speaks  to 
answering  what  the  people  want. 

Well,  these  are  the  people.  They  are  speaking  for  themselves. 
They  are  responsible  for  their  jurisdictions.  Of  course,  there  is  no 
police  chief  there,  at  this  point,  but  there  is  a  mayor.  And  there  is 
a  district  attorney.  And  there  is  a  sheriff.  And  they  are  telling  you 
as  chief  executive  officers  of  their  jurisdictions  and  departments 
what  they  need.  They  are  telling  you  that  what  is  good  for  Louis- 
ville is  not  good  for  Knoxville.  What  is  good  for  Raleigh  is  not  good 
for  Charlotte. 

I  trust  sending  block  grants  down  to  you  people  to  use  at  your 
discretion.  I  trust  your  use  of  those  block  grants  and  the  docu- 
mentation thereof.  I  know  this  morning,  it  was  characterized  that 
when  you  are  sending  pork  down  to  the  local  level,  it  will  disappear 
in  bureaucratic  budgets.  I  don't  believe  that. 

I  was  part  of  that  municipality  that  did  receive  block  grants,  and 
I  also  was  part  of  LEAA,  and  what  was  said  today  about  LEAA  by 
Mr.  Schmidt  is  probably  on  target.  There  was  a  lot  of  abuse,  and 
because  of  the  abuse,  we  lost  LEAA.  But  this  is  20  years  later.  And 
I  think  we  need  to  listen  to  middle  America.  And  we  need  to  listen 
to  the  people  that  are  the  consumers  of  what  we  in  law  enforce- 
ment at  the  Federal  level  send  down.  And  we  need  to  send  down 
accurate  information. 
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We  heard  today  four  times  that  there  is  money  in  the  crime  bill 
of  1994,  for  100,000  police  officers.  That  is  not  true.  And  that 
hasn't  been  true  almost  from  the  inception  of  that. 

Even  Joe  Biden,  the  chairman  of  the  Senate  Judiciary  Commit- 
tee, admitted  that.  He  said  there  is  no  more  money  in  there  than 
for,  perhaps,  20,000  police  officers.  And  I  knew  that  at  that  time 
and  so  does  most  of  America.  But  we  keep  hearing  this  myth  that 
there  is  100,000  police  officers  there.  It  is  not  true. 

I  support  block  grants  and  the  flexibility  given  to  you  folks  at  the 
local  level  to  use  it  judiciously  and  wisely,  and  you  have  my  sup- 
port in  that.  And  I  strongly  urge  that  this  panel — I  strongly  urge 
this  Crime  Subcommittee  and  the  Judiciary  Committee  to  support 
those  block  grants  and  let  you  make  the  decisions,  because  you  are 
responsible  for  your  areas  of  jurisdiction. 

Mr.  Macy,  what  is  wrong  with  the  criminal  justice  system  as  it 
now  is  constituted? 

Mr.  Macy.  In  most  of  the  parts  of  the  country,  the  police  do  an 
excellent  job.  The  prosecutors  do  an  excellent  job.  In  my  State,  we 
have  jury  sentencing.  They  do  a  good  job. 

Once  the  sentence  is  pronounced,  the  system  breaks  down.  When 
you  send  someone  off  in  Oklahoma,  they  serve  maybe  13  percent 
of  their  sentence.  As  you  mentioned  earlier,  we  keep  our  police — 
our  courts  are  handling  the  same  people  over  and  over,  three  times 
in  a  5-year  period. 

Every  year,  I  send  over  2,000  people  to  the  penitentiary  and  they 
send  2,000  back.  And  often  they  are  worse  than  the  2,000  I  send. 
That  is  where  the  system  really  breaks  down. 

Incidentally,  I  would  like  to  make  one  point  here.  You  talk  about 
all  these  police  officers.  In  Oklahoma  City,  4  years  ago,  I  led  an  ef- 
fort to  raise  taxes  of  y4-cent  sales  tax  to  hire  300  new  policemen 
and  300  new  firemen,  and  they  did  that.  My  felony  case  load  went 
from  7,000  to  9,000  in  that  2-year  period  after  those  police  officers 
hit  the  streets.  So  if  we  are  going  to  put  more  police  out  on  the 
streets,  you  need  to  be  conscious  of  the  fact  that  we  need  to  have 
more  prosecutors,  more  judges  and  more  critical  than  anything 
else,  more  prisons  to  lock  these  people  up. 

Mr.  Heineman.  Let  the  record  indicate  that  if  that  myth  were  a 
reality  of  100,000  police  officers  on  the  street,  each  making  one  ar- 
rest a  month,  which  comes  to  1,200,000  arrests  in  a  system,  a 
penal  system  that  has  in  and  about  800,000  capacity  to  hold  it.  So 
what,  in  effect,  that  would  do,  to  properly  prosecute  these  people — 
and  let's  say,  we  convict  them  all — the  best  that  comes  of  that  is 
cutting  down  the  sentences  that  those  people  in  the  penitentiaries 
have  right  now,  and  these  people  will  have,  once  that  second  year 
is  over,  another  1,200,000  arrests  and  convictions. 

I  place  the  priority  on  prisons,  not  because  I  am  brutal,  but  be- 
cause I  am  realistic.  That  is  where  the  problem  is.  We  need  less 
criminals  on  the  street. 

I  will  stop  preaching,  and  3deld  back  my  time,  Mr.  Chairman. 

Mr.  McCOLLUM.  Thank  you  very  much,  Mr.  Heineman,  I  appre- 
ciate that  very  much. 

Ms.  Lofgren. 

Ms.  Lofgren.  Thank  you,  Mr.  Chairman. 
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It  is  great  to  see  you,  and  congratulations,  Mr.  Macy,  on  your 
special  family  event  today.  I  think  it  is  wonderful  that  you  would 
be  here  and  not  there  to  see  such  an  important  ceremony. 

I  know  I  was  listening  to  you  and  I  remember  some  times  that 
I  testified,  primarily  in  Sacramento  not  in  Washington,  at  the  other 
side  of  the  table — and  on  January  3  of  this  month,  I  was  a  county 
supervisor  and  not  a  Member  of  Congress — so  I  am  sjmnpathetic  to 
many  of  the  comments  you  are  making. 

On  the  other  hand,  I  am  struggling  with  a  couple  of  technical  is- 
sues and  really  philosophical  issues.  I  agree  very  much,  Mr.  Macy, 
that  what  works  in  San  Jose,  may  not  have  any  applicability  in 
your  part  of  the  country.  And  I  do  think  it  is  important  for  local 
officials  to  be  able  to  use  their  creativity  and  to  get  the  job  done. 

However,  I  am  toying  with  the  idea,  since  it  is  always  at  the 
local  level  tempting,  it  seems  almost  overwhelmingly  necessary  to 
deal  with  the  emergency  of  the  day,  and  yet  sometimes  we  need  a 
little  oomph  to  pay  attention  to  the  long  view.  And  if  we  were  to 
put  these  funds  in  big  block  categories,  and  say  x  amount  would 
be  spent  on  prevention  programs  that  you  design,  that  work  and 
make  sense  in  your  community,  and  x  would  be  more  in  the  en- 
forcement end,  do  you  think  that  would  be  workable?  Either  the 
mayor  or  the  district  attorney? 

And  then  also,  I  think  it  is  very  important  that  we  all  know  what 
the  results  have  been  and  have  some  outcomes  that  we  can  all  look 
at.  Because  what  we  think  is  working,  may  or  may  not  be  working 
and  we  want  some  objective  standard,  not  just  for  the  Federal  Gov- 
ernment, but  for  ourselves  so  that  we  are  actually  doing  something 
that  is  effective.  Sometimes  all  we  know  is  we  think  it  is  effective 
but  if  we  can  measure,  then  we  can  correct  or  do  a  better  job.  If 
you  could  comment  on  either  one  of  those  things. 

Mr.  Macy.  Well,  it  would  not  bother  me — as  a  matter  of  fact,  it 
might  be  the  best  way  to  do  it,  to  have  a  certain  percentage  go  to 
prevention  and  certain  percentage  to  prosecution,  and  so  forth.  I 
have  no  problem  with  that  because  that  leaves  me  the  leeway  then 
to  design  what  the  prevention — I  say  me,  it  gives  my  local  commu- 
nity the  opportunity  to  design  those  programs.  And  I  think — I 
know  having  just  served  as  president  of  the  National  District  At- 
torneys Association,  that  across  the  Nation,  prosecutors  have  been 
extremely  innovative  in  prevention  programs. 

I  don't  have  any  statistics — I  could  get  some — as  to  programs 
that  worked.  I  started  a  truancy  program  3  or  4  years  ago,  and 
without  going  into  a  lot  of  details,  it  allows  the  local  police  and  the 
school  board  to  work  together.  That  program  not  only — we  knew 
that  90  percent  of  the  people  in  the  prison  system  were  high  school 
dropouts.  Not  only  did  we  manage  to  keep  the  kids  in  school,  but 
it  reduced  daytime  burglary  by  23  percent  in  the  area  where  the 
program  worked. 

Ms.  LOFGREN.  The  best  crime  is  one  that  never  happens. 

Mr.  Ashe.  I  think  you  may  want  to  look  at  the  question — if  you 
start  attaching  percentages  you,  of  course,  open  up  a  new  debate. 
And  if  a  percentage,  let's  say  you  think  it  ought  to  be  30  percent 
for  prevention;  someone  else  might  think  it  ought  to  be  5  percent. 
And  yet  there  may  be  a  mayor  out  there  that  wants  to  spend  50 
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percent.  And  you  may  have  opened  up  a  Pandora's  box  which  you 
may  not  want  to  pursue. 

I  mean,  I  am  certainly  not  telling  you — I  am  just  throwing  that 
out  as  a  point  of  discussion.  If  you  truly  believe  in  flexibility  and 
that  is  the  overriding  principle,  then  a  broad  percentage,  perhaps. 
But  I  would  be  reluctant  to  go  down  that  path,  because  once  some- 
one suggested  x  percentage,  you  know  another  member  is  going  to 
suggest  y,  and  y  may  not  be  what  it  really  ought  to  be. 

Ms.  LOFGREN.  Let  me  ask  you  this,  because  I  think  my  county 
will  spend  all  the  money  on  prevention.  And  you  know  there  would 
be  some  in  the  police  arena  who  think  that  is  not  a  good  idea. 
There  ought  to  be  some  limits  on  it. 

Mr.  Ashe.  Ours  would  be  a  mixture. 

Ms.  LOFGREN.  I  think  there  is  an  interest  all  of  us  have  in  mak- 
ing sure  that  some  investment  is  made  to  prevent  children  from  be- 
coming criminals,  because  those  children  who  fall  off  the  edge  at 
age  10,  can  go  anywhere  and  do  go  anywhere  and  commit  horrible 
crimes,  and  so  there  is  a  national  interest  in  prevention  and  get- 
ting children  on  the  right  track  and  off  the  wrong  track. 

Let  me  ask  you  a  technical  issue,  looking  at  the  way  the  funds 
would  be  allocated  and  how  this  works  for  counties  causes  me  some 
concern.  I  note  that  really  the  States  are  in  the  driver's  seat  as  to 
State  prison  construction,  but  everybody  who  goes  to  State  prison 
has  to  stop  at  county  jail  first,  and  there  is  no  provision  for  funding 
for  county  jails,  and  really  no  role  for  county  officials  in  this  whole 
scheme,  that  I  can  find,  unless  there  is  a  collaborative  relationship, 
which,  unfortunately,  is  not  always  the  case.  So  I  am  wondering  if 
maybe  the  sheriff  could  comment  on  that. 

And  finally,  I  am  concerned  that  if  you  have  a  county  where 
there  is  a  city  with  a  high  crime  rate  and  this  is  a  point  made  by 
NACO,  the  city  would  get  funds  for  law  enforcement,  but  counties 
bear  most  of  the  cost  in  terms  of  prosecution,  defense,  probation, 
the  courts  and  the  like.  And  I  have  a  concern  that  although  well- 
intentioned,  the  money  would  be  front-loaded  on  enforcement  at 
the  street  level  but  we  would  have  a  breakdown  in  the  system  be- 
cause of  lack  of  resources  for  the  other  essential  elements  of  it. 

Mr.  Peed.  Money  for  prisons  will  help  sheriffs,  because  just  Fair- 
fax County,  for  example,  we  have  ready  capacity  of  589  beds  in 
Fairfax  County  jail  beds.  We  have  held  for  the  last  6  months,  1,041 
prisoners;  150  of  those  are  State  prisoners  that  should  be  into  the 
State  systems.  So  money  for  prisons  will  in  fact  help  local  jails. 

As  a  followup  to  the  Congressman's  comment  over  here  about 
three  strikes  and  you  are  out,  and  more  capacity,  I  am  happy  to 
bring  three  criminal  histories  with  me  today  that  I  thought  I  might 
share  with  you.  One  fellow  was  arrested  for  murder  in  1978  and 
murder  in  1991.  He  was  released  and  arrested  again  in  1994,  for 
his  second  murder.  He  is  now  doing  life  imprisonment. 

Another  fellow  who  was  arrested  for  rape  in  1971  was  released — 
rape  in  1971,  and  robbery  in  1978,  and  then  rape  in  1993,  three 
rapes  in  1993.  And  this  is  an  Arlington  case,  Arlington,  VA,  case, 
Fairfax  County  case.  He  is  now  doing  life  imprisonment.  And  this 
one  is  a  fellow  on  the  street  today.  He  is  charged  with  robbery,  and 
he  has  a  long  criminal  history.  He  is  about  31  years  of  age,  and 
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I  thought  if  you  would  Hke  to  see  what  a  career  criminal  looks  like, 
I  thought  I  might  show  you  his  criminal  history. 

Mr.  McCoLLUM.  That  is  impressive,  sheriff. 

Mr.  Peed.  That  is  only  part  of  it.  Here  is  the  other  part  of  it. 

Mr.  McCOLLUM.  I  think  you  made  your  point.  Thank  you  very 
much.  You  made  your  point.  That  is  quite  a  criminal  history. 

I  suppose  that  Congressman  Heineman  could  think  of  a  few 
cases  when  he  was  a  police  chief  that  looked  like  that. 

Mr.  Bryant. 

Mr.  Bryant  of  Tennessee.  Mr.  Chairman,  I  want  to  add  my  wel- 
come to  you,  and  tell  you  how  much  we  appreciate  the  job  that  you 
have  done  as  mayor  of  Knoxville  and  president  of  the  U.S.  Council 
of  Mayors. 

And  I  also  want  to  thank  you  other  gentlemen.  All  three  of  you 
have  done  a  great  job  in  clearly  articulating  your  points  today. 

And  I  would  yield  back  my  time. 

Mr.  McCOLLUM.  Thank  you  very  much. 

Mrs.  Schroeder. 

Mrs.  Schroeder.  Thank  you,  Mr.  Chairman. 

I  want  to  thank  our  witnesses  for  being  here  today. 

Sheriff  Peed,  I  was  very  interested  in  the  hearing  when  you  were 
talking  about  your  experiences  in  using  rule  XI  and  section  1988 
to  punish  attorneys  who  bring  frivolous  prisoner  suits.  I  was  in 
here  when  there  was  some  testimony  before  on  that  also. 

From  your  experiences,  do  you  find  this  to  be  effective?  Is  this 
a  tool  that  is  working  and  do  we  just  need  more  information  so 
other  people  can  use  it  as  well  as  you?  Or  what  would  you  say? 

Mr.  Peed.  I  think  from  the  U.S.  Supreme  Court  cases,  there 
needs  to  be  broader  exposure.  I  am  sure  all  the  district  courts  are 
familiar  with  that,  but  just  continue  to  permit  cases  to  go  forward 
on  frivolous  matters.  On  rule  XI  sanctions,  I  am  sure  there  are  a 
number  of  attorneys  here  who  will  tell  you  that  it  is  not  strong 
enough.  And  42  U.S.C.  1988,  which  allows  the  prevailing  party  to 
recoup  fees,  also  needs  to  be  looked  at,  which  gives  local  and  Fed- 
eral judges  the  authority  to  order  attorney  fees  to  prevailing  par- 
ties a  little  bit  easier. 

Right  now,  it  is  very  difficult  to  get.  In  Virginia,  rule  XI  sanc- 
tions and  42  U.S.C.  1988  attorney's  fees  have  only  been  awarded 
two  times.  So  it  is  very  seldom  used.  When  I  won  that  case,  about 
a  month  ago,  by  the  time  I  got  back  to  my  office  from  Alexandria 
to  Fairfax,  VA,  the  Attorney  General's  office  had  heard  about  it  and 
had  called  to  say  congratulations. 

Mrs.  Schroeder.  Let  us  congratulate  you,  too.  It  is  nice  to  know 
that  there  is  a  tool  there,  and  I  guess  part  of  it  is  making  sure  that 
people  know  how  to  use  it. 

Mr.  Peed.  It  is  a  good  tool.  And  I  do  think  it  needs  to  be  re- 
viewed by  Congress  and  made  just  a  little  bit  easier  to  prevail. 

Mrs.  Schroeder.  The  other  thing  I  wanted  to  say  to  this  panel, 
I  love  what  you  are  saying.  If  I  were  down  there,  I  would  probably 
be  saying  the  same  thing.  If  you  can  find  a  bunch  of  people  willing 
to  raise  taxes  and  give  it  to  you  to  spend  it  any  way  you  want,  why 
not?  If  we  could  get  you  guys  to  raise  taxes  and  send  it  to  us,  we 
would  do  it,  too. 
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I  just  want  to  know  what  has  changed  so  much  since  LEAA 
passed,  that  we  wouldn't  see  those  same  kind  of  problems  that  we 
saw  with  LEAA?  You  get  bit  by  the  dog  the  first  time  and  people 
have  S3mnpathy.  But  if  you  go  out  and  do  the  same  thing  again  and 
get  bit  the  second  time,  people  begin  to  think  you  should  have 
smartened  up. 

Mr.  Ashe.  I  would  just  say,  as  the  Congressman  who  has  left  the 
room  right  now,  that  was  20  years  ago.  And  in  Tennessee,  I  was 
a  member  of  the  Tennessee  House  of  Representatives  and  I  was  ac- 
tually on  the  Law  Enforcement  Planning  Commission.  I  don't  think 
in  Tennessee — I  won't  say  that  we  had  a  perfect  record,  but  I  don't 
think  we  were  burdened  with  problems  that  did  occur  in  some 
areas,  to  that  degree. 

But  this  particular  proposal  provides  for  direct  grants  to  cities, 
county,  as  well  as  the  States.  I  think  there  is  much  greater  ac- 
countability by  local  officials.  I  think  we  are  held  to  very  high 
standard.  The  mayor  of  Knoxville  is  seen  at  the  grocery  store.  He 
is  at  Kroger's  and  can  be  found.  He  has  mayor's  night  in  and  may- 
or's night  out  and  is  very  accessible.  We  are  held  to  account. 

Mrs.  SCHROEDER.  And  so  am  L  But  I  think  most  of  us 

Mr.  Ashe.  I  don't  see  this  as  a  duplication  of  LEAA. 

Mrs.  SCHROEDER.  I  hope  you  are  right.  I  must  say,  I  worry  a  bit 
about  that  because  I  begin  to  think  we  are  creating  some  wonderful 
stuff  for  "Prime  Time  Live"  or  someone  to  go  after,  and  we  just  fur- 
ther discredit  government.  That  we  should  have  some  parameters 
and  some  oversight. 

The  other  thing  that  I  wanted  to  respond  to  is  that  I  heard  lots 
of  people  talking  about  midnight  basketball,  and  I  hope  that  every- 
body understands  that  even  in  the  bill  that  we  did  pass  under  sub- 
title B,  midnight  basketball  was  just  one  of  many,  many,  many  dif- 
ferent prevention  proposals  that  were  in  there.  There  was  abso- 
lutely no  mandate  on  anything.  That  this  was  also  a  grant  of  sorts 
that  had  been  crafted  by  Representative  Castle  from  Delaware  and 
many  others  working  together  on  that  to  give  flexibility. 

So  it  also  wasn't  tied  to  the  prison  book.  I  fear  that  we  will  never 
see  this  block  grant  ever  get  to  you  because  of  its  being  tied  to  it, 
it  only  happens  if  we  fully  fund  the  prisons. 

Mr.  Ashe.  Well,  as  I  said  in  my  testimony,  we  do  not  feel  that 
provision,  that  is  prisons,  must  be  fully  funded,  should  be  there. 
Because — although  we  think  it  would  be  great  if  it  did  occur,  we 
have  no  problem  with  fully  funding  the  prison,  but  who  knows 
what  the  Senate  will  do?  And  we  don't  know  today  what  they  will 
do. 

I  mean,  we  don't  know.  I  think  your  comment  on  midnight  bas- 
ketball, that  is  just  something  the  media  has  picked  out  because 
it  seems  to  be  attractive  and  everybody  can  understand  it.  I  can 
say  that  we  have  midnight  basketball  in  Knoxville,  but  I  think 
neighborhood  crime  watches,  as  Congressman  Scott  was  talking 
about,  frankly,  has  more  of  an  impact  to  more  people. 

I  don't  think  that  you  need  to  have  a  Federal  program  to  fund 
midnight  basketball,  but  I  think  the  grant  which  provides  a  wide 
range  of  flexibility  ought  to  give  the  mayor — and  I  ought  to  answer 
to  the  people  of  Knoxville.  If  it  is  midnight  basketball  and  the  peo- 


239 

pie  of  ICnoxville  don't  want  it,  then  they  can  get  a  new  mayor.  I 
have  got  to  defend  what  I  recommend. 

Mrs.  SCHROEDER.  And  we  have  to  answer,  too,  and  it  is  a  lot 
tougher  when  you  have  to  raise  the  money. 

Mr.  Ashe.  I  have  raised  taxes,  too. 

Mrs.  ScHROEDER.  I  know. 

I  know  the  Attorney  Greneral  is  having  local  meetings  on  this  all 
over  America,  but  do  any  of  you  have  any  suggestions  to  us  as  to 
what  we  might  do  to  tighten  the  clinic  defense  bill?  The  horror 
shows  that  we  have  seen  going  on  in  family  planning  clinics  around 
the  country  has  been  something  that  has  troubled  the  Congress 
very  much,  and  I  know  that  last  night  the  Senate  passed  the  reso- 
lution on  the  issue  saying  we  ought  to  do  more.  And  I  am  wonder- 
ing, would  any  of  you  have  anything  that  we  could  suggest  that 
might  help  us? 

Mr.  Macy.  I  have  not  thought  about  this  in  these  terms  and  I 
think  it  is  something  that  takes  a  lot  of  thought.  No,  I  am  not  in 
a  position,  Mrs.  Schroeder,  to  respond  to  that.  I  do  not  have  any 
suggestions  to  offer  at  this  time.  It  is  something  that  I  would  be 
happy  to  look  into  and  respond,  but  off  the  top  of  my  head,  I  don't 
have  any  suggestions. 

Mr.  Peed.  I  also  am  not  prepared  to  respond  to  that  particular 
question.  I  will  say  that  the  Virginia  General  Assembly  took  up  the 
issue  as  a  State  issue  yesterday,  and  they  passed  a  bill  that  con- 
demned that  kind  of  violence  and  provided  some  sanctions  for  it. 

Mr.  Ashe.  The  Conference  of  Mayors  supports  access.  In  Knox- 
ville,  TN,  thank  goodness,  that  has  not  become  a  problem,  and  I 
hope  it  doesn't  become  one. 

Mr.  McCOLLUM.  Thank  you,  Mrs.  Schroeder. 

At  this  point,  Mr.  Chabot,  you  are  recognized. 

Mr.  Chabot.  Thank  you,  Mr.  Chairman. 

The  gentlelady  from  Colorado  suggested  that  we  intend  to  raise 
taxes  at  the  Federal  level,  and  I  would  suggest  that  most  of  us  in- 
tend to  cut  taxes  at  the  Federal  level  and  not  raise  them.  And,  in 
fact,  when  we  talk  about  block  grants  over  the  long  run  or  sending 
any  money  back  to  the  States,  I  think  that  over  time  we  should  in- 
stead look  toward  reducing  Federal  spending,  cutting  taxes  at  the 
Federal  level,  and  letting  the  States  and  local  governments  deter- 
mine what  is  an  appropriate  tax  level  for  their  citizenry  to  pay  and 
what  is  an  appropriate  level  of  law  enforcement  to  pay  for. 

I  think  it  doesn't  make  a  lot  of  sense  for  us  to  be  collecting  the 
dollars  here,  and  folks  from  back  home  sending  the  dollars  here  to 
Washington,  and  then  we  trickle  back  those  dollars  to  the  commu- 
nities, over  the  long  term,  that  is  what  we  would  like  to  do. 

Mrs.  Schroeder.  Will  the  gentleman  yield? 

I  agree  with  the  gentleman.  I  think  the  people  who  spend  it 
ought  to  have  to  raise  it,  if  that  is  what  you  are  saying. 

Mr.  Chabot.  I  think  that  is  what  I  am  saying,  but  you  men- 
tioned that  we  intended  to  raise  taxes  and  that  is  certainly  not 
what  I  intend  to  do. 

Mrs.  Schroeder.  Nor  I. 

Mr.  Chabot.  Good,  then  we  agree  on  something.  I  believe  that 
you  said  you  had  prosecuted  and  sent  43  criminals  to  death  row. 
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and  to  date,  none  of  those  folks  has  been  executed.  Over  what  pe- 
riod of  time  is  that? 

Mr.  Macy.  I  sent  my  first  one  in  1982,  and  the  rest  of  them  up 
until — I  sent  my  last  one  about  2  months  ago,  and  I  will  give  you 
another  one  in  3  weeks. 

Mr.  Chabot.  Here  we  are,  13  years  later  in  your  State,  and  the 
death  penalty  has  still  not  been  carried  out,  and  that  goes  to  the 
root  of  the  problem.  And  those  that  argue  that  the  death  penalty 
is  not  a  deterrent,  I  think  we  have  to  look  at  how  we  have  histori- 
cally handled  the  death  penalty,  at  least  in  the  last  couple  of  dec- 
ades. 

It  has  been  absurd  the  way  it  has  been  handled.  The  appeals 
process  is  carried  out  far  too  long  and  I  think  that  is  something  we 
at  the  State  and  Federal  level  have  to  work  on. 

And  I  guess  the  question  I  would  have  is,  if  we  could  come  up 
with  a  mechanism  at  the  Federal  level  to  dramatically  reduce  the 
Federal  appeals  process,  say,  to  six  months  or  a  year,  or  something 
like  that,  do  you  think  the  folks  in  your  State  would  like  to  try  to 
match  us  and  reduce  the  State  appeals  process  so  that  the  death 
penalty  really  is  a  deterrent? 

Mr.  Macy.  Yes,  we  have  just  elected  a  new  attorney  general  and 
that  is  one  of  his  primary  goals  that  he  set  forth  during  the  cam- 
paign, and  since  then  to  have  a  unitary  or  consolidated  appellate 
review  on  the  State  level,  where  you  combine  both  your  post-convic- 
tion relief  with  your  general  appeal,  and  that  way,  you  don't  have 
two  hearings,  you  only  have  one.  And  we  are  hoping  we  will  get 
that  through  the  Oklahoma  Legislature  this  year. 

So  we  are — we  will  be  moving  forward.  We  have  also  tried  to  set 
time  limits  and  cause  prioritization  of  death  penalty  cases  so  that 
they  go  to  the  top  of  list  when  one  of  them  lands  in  the  Court  of 
Criminal  Appeals. 

Mr.  Chabot.  I  yield  back  the  balance  of  my  time. 

Mr.  McCOLLUM.  Thank  you,  Mr.  Barr. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

I  would  like  to  thank  the  three  panelists  from  different  facets  of 
law  enforcement  for  being  here  today  and  sharing  what,  obviously, 
were  very  well-thought-out  remarks,  and  I  think  in  probably  a  fair- 
ly short  period  of  time.  And  I  appreciate  the  thought  that  they 
have  devoted  to  those  remarks. 

Mr.  Mayor,  I  was  particularly  impressed  with  some  of  the  spe- 
cific points  that  you  raised  in  your  written  remarks,  some  of  them 
reflect  the  adage:  That  great  minds  think  alike.  I  had  also  noticed 
some  of  the  same  deficiencies  in  the  specific  language,  such  as  in- 
cluding language  on  certain  types  of  prevention  programs  to  the  ex- 
clusion of  others.  And  I  think  that  is  a  point  well  taken  and,  hope- 
fully, will  be  taken  care  of  in  a  later  drafting  markup  process. 

Do  you  have  some  specific  language,  Mr.  Mayor,  with  regard  to 
the  point  you  raised  on  page  5  of  your  written  remarks,  that  the 
State  is  no  longer  required  to  consult  with  local  governments  as  it 
develops  its  application  for  the  use  of  prison  grants,  that  might 
help  us  provide  that  flexibility  and  that  direction  without  getting 
back  in  the  same  problem  that  at  least  I  and  a  number  of  other 
folks  have  with  the  prior  legislation,  that  it  has  too  many  strings? 
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Mr.  Ashe.  That  may  be  one  area  where  you  might  not  disagree 
with  the  prior  legislation  and  it  is  my  understanding  it  did  require 
consultation.  I  am  sure  there  are  parts  of  the  prior  legislation  you 
did  disagree  with  but  maybe  not  in  toto.  But  you  may  want — the 
committee  may  want  to  revisit  that.  If  it  is  not  there  or  not  ade- 
quately there,  in  your  opinion,  you  can  certainly  insert  language 
into  the  bill  that  would  require  State  governments  to  consult  with 
the  appropriate  county  or  city,  as  the  case  may  be. 

Let  me  just  say  here,  the  Conference  of  Mayors  thinks  this  par- 
ticular section  of  this  bill  is  preferable  to — I  won't  call  it  a  compan- 
ion bill,  but  the  bill  being  sponsored  by  the  majority  in  the  Senate, 
because  it  provides  grants  directly  to  cities  without  a  passthrough 
from  the  State.  And  that  has  always  been  a  contentious  issue.  But 
this  legislation  lets  cities  apply  it  directly.  It  is  not  just  adminis- 
tered through  the  50  State  capitals.  And  I  think  that  has  the  fine 
Grovernors,  the  men  and  women  who  serve  the  legislature — I  used 
to  be  one.  The  fact  is,  the  city  of  a  size  of  180,000  is  perfectly  capa- 
ble of  dealing  and  applying  for  grants  and  we  like  that  portion  of 
the  bill.  I  like  your  thought  that  it  would  require  the  State  to  con- 
sult with  the  local.  Sometimes  we  hear  mandates  from  the  Federal. 
There  are  mandates  from  State  governments,  too.  And  we — that 
question  and  that  perspective  is  a  needed  one  to  remind  everyone 
from  time  to  time  that  the  State  government  should  consult  with 
cities  and  counties. 

Mr.  Barr.  Thank  you. 

One  other  question  that  I  had,  and  this  addresses  a  concern  that 
Mr.  Macy  had  also  with  regard  to  perhaps  some  of  the  definitions 
or  lack  of  definitions  in  the  bill.  You  had  raised  a  concern  in  your 
remarks,  Mr.  Mayor,  page  five  of  your  remarks,  finally  we  are  con- 
cerned that  the  drug  courts  provision  is  repealed. 

Do  you  not  read  title  I  of  the  bill,  the  block  grant  provision,  as 
giving  flexibility  to  the  recipients  to  use  the  funds  for  drug  courts 
if  they  so  desire?  You  don't  read  anything  in  title  I  that  would  pre- 
clude that,  do  you? 

Mr.  Ashe.  We  had  rather — no,  we  had  not.  Again,  in  the  markup 
that  may  be  something  you  want  to  look  at  just  to  make  it  very 
clear  that  could  occur. 

Mr.  Barr.  OK. 

Mr.  Ashe.  And  again,  obviously  some  of  my  testimony  is  based 
upon  our  staffs  interpretation.  I  am  certainly  not  knocking  our 
staff.  They  do  a  marvelous  job. 

Mr.  Barr.  No,  they  did. 

Mr.  Ashe.  But  different  people  read  different  things  into  the 
same  words  and  that  is  why  I  raise  the  question.  And  if  I  am 
wrong,  that  is  fine.  And  if  I  am  not  wrong,  then  the  staff"  may 
want,  and  the  members  of  the  committee,  may  want  to  just  look 
at  this  so  someone  down  the  street  won't  make  a  different  interpre- 
tation of  legislative  intent  of  what  you  really  intended. 

Mr.  Barr.  No.  I  understand  if  you  have  legislation  that  repeals 
something  very  specific  and  then  you  have  a  later  general  grant, 
we  don't  want  there  to  be  any  confusion.  Because  I  certainly  would 
hope  that  funds  that  are  made  available  through  title  I  block 
grants  could  be  used  for  drug  courts. 
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Mr.  Macy,  the  definitional  provisions  in  the  various  titles  of  the 
bill  don't  define  "law  enforcement."  And  you  raised  a  concern  in 
your  remarks  about  including  prosecutors  in  that  definition. 

Mr.  Macy.  Yes,  sir. 

Mr.  Barr.  Would  it  be,  in  your  opinion,  better  to  just  leave  the 
bill  without  getting  into  defining  all  of  these  terms  or  to  specifically 
include  a  reference,  perhaps  through  legislative  history,  that  pros- 
ecutors are  included  in  the  concept  of  law  enforcement  recipients 
in  purposes  of  this  money? 

Mr.  Macy.  I  feel  it  is  necessary  it  be  put  in  the  bill  so  people  do 
recognize  that  prosecutors  are  part  of  the  law  enforcement  that  is 
being  referred  to.  And  I  know  prosecutors  across  the  country  are 
very  concerned  about  that. 

Mr.  Bare.  OK.  That  is  a  good  point.  I  am  a  former  Federal  pros- 
ecutor myself  and  we  sometimes  have  those  same  battles  at  the 
Federal  level. 

I  would  again  like  to  thank  the  panel  very  much  for  their 
thoughtful  work  here  today  and  the  work  that  they  put  into  pre- 
paring these  remarks  and  I  yield  back  the  balance  of  my  time,  Mr. 
Chairman. 

Mr.  McCoLLUM.  Thank  you,  Mr.  Barr. 

Ms.  Jackson  Lee. 

Ms.  Jackson  Lee.  Thank  you,  Mr.  Chairman.  And  thank  you  for 
allowing  me  to  question  the  very  fine  panel  to  acknowledge  that 
one  of  the  issues.  Mayor,  that  you  are  interested  in,  unfunded  man- 
dates, required  my  time  as  well  on  the  floor  to  raise  an  issue  of 
concern  that  all  of  us  who  have  lived  a  life  in  towns  and  cities  can 
certainly  express. 

I  wanted  to  raise  a  question  with  you  because  we  have  worked 
together  collectively  in  efforts  to  crime  fight  and  all  of  my  questions 
have  started  with  we  are  all  crime  fighters.  I  think  that  each  of  us 
tremble  in  local  government  when  we  hear  that  an  officer  is  down, 
and  so  we  know  that  firsthand,  if  you  will. 

But  let  me  just  pointedly  ask  you,  do  you  see  the  significance 
and/or  the  value  in  crime  prevention  dollars? 

Mr.  Ashe.  Certainly. 

Ms.  Jackson  Lee.  Have  you  had  an  opportunity  in  your  commu- 
nity to  work  with  crime  prevention  efforts  that  go  beyond  your  local 
law  enforcement? 

Mr.  Ashe.  Yes. 

Ms.  Jackson  Lee.  With  that  in  mind,  if  I  was  to  strike  a  biparti- 
san chord  to  work  to  save  prevention  dollars  that  would,  in  fact, 
still  allow  participation  from  community-based  groups,  is  that 
something  that  the  U.S.  Conference  and  you  would  think  the  Na- 
tional League  of  Cities  would  be  supportive  of? 

Mr.  Ashe.  Well,  the  mayors,  we  have  our  midwinter  meeting 
next  week  here  in  Washington.  We  will  obviously  be  discussing  this 
and  talking  about  it  at  some  length. 

And  you,  of  course,  just  came  off  the  board  of  the  National 
League  of  Cities  only  because  you  got  elected  to  Congress.  And  you 
and  I  served  together  as  fellow  municipal  officials.  But  what — I 
don't  know  if  it  is  our  role  to  tell  you  all  exactly  how  to  write  the 
bill.  That  is  what  you  will  do  in  markup. 
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The  guiding  principles  that  I  hope  will  apply  to  both  members  of 
parties — and  we  certainly  don't  see  this  as  a  partisan  issue  we  are 
here  to  fight — I  agree  with  you,  I  am  not  aware  of  anyone  here  who 
supports  crime.  We  are  all  here  to  do  what  we  can  to  eliminate 
crime  or  reduce  it,  if  we  can.  But  the  guiding  principles  ought  to 
be  flexibility,  because  in  Houston,  Mayor  Lanier  and  the  city  coun- 
cil may  recommend  something  different  than  what  they  would  in 
El  Paso  or  what  they  would  in  Knoxville  or  Norfolk  or  wherever 
the  city  may  be. 

The  question  was  raised  earlier  about  a  certain  percentage  for 
our — or  at  least  x  percentage  must  be  used  for  prevention.  That  is 
certainly  an  option  to  consider.  I  only  throw  out — I  am  playing  a 
little  bit  devil's  advocate  here — is  once  you  start  down  that  road, 
someone  else  may  totally  disagree  with  you  and  say  nothing  should 
be  used  for  prevention.  There  are  those  people  who  say  that  no 
money  should  be  used  for  prevention.  I  don't  agree  with  them,  and 
I  would  hope  the  Congress  would  never  preclude  that  from  occur- 
ring. But  you  need  to  weigh,  as  you  discuss  these  options,  do  you 
open  up  that  or  a  very  minuscule  amount  of  money  being  used. 

Again,  the  city  council  that  you  were  on  in  Houston  or  other  city 
councils  need  to  have  that  flexibility  because  you  may  want  a  ma- 
jority to  go  in  prevention,  but  another  city  or  county  may  want  it 
to  go  to  sheriffs  deputies  or  to  police  officers.  And  you  can't  write 
out  of  Washington  one  cookie-cutter  size  that  fits  all.  That  is  what 
we  see  as  an  appealing  part  of  this — what  Congressman  McCol- 
lum's  legislation — so  I  hope  in  the  markup  that  would  be  a  guiding 
principle. 

Ms.  Jackson  Lee.  I  appreciate  the  reach  that  you  are  offering 
in  terms  of  the  cooperative  spirit. 

What  I  would  offlBr  to  say  to  you  as  I  look  at  some  of  the  criteria, 
if  you  will,  for  part  of  the  block  grant  format,  which  though  my 
numbers  have  not  yet  been  calculated,  may  in  and  of  itself  be  a 
pullback  from  1994,  and  there  was  certainly  a  rising,  resounding 
sound  across  the  Nation  of  support  for  those  prevention  dollars 
coming  from  local  jurisdictions,  counties,  cities,  and  towns. 

There  seems  to  be  a  suggestion  here  that  crime  prevention  pro- 
grams organized  by  police,  and  as  I  recall  correctly,  there  was  more 
flexibility  in  that  the  reach  could  go  in  the  1994  bill  to  community- 
based  groups.  There  is  no  doubt  that  I  have  enjoyed  the  coopera- 
tion of  community-based  groups  as,  if  you  will,  allies  in 
crimefighting  that  responds  to  prevention.  So  my  question  to  you 
would  be,  how  do  we  partnership  those  groups  into  that  process  if 
we  have  something  so  limiting? 

Mr.  Ashe.  Well,  I  would  hope  the  legislation  would  be  drafted  in 
a  way  so  the  funds  can  be  passed  through  by  the  city  to  commu- 
nity-based groups.  I  mean,  all  crime  prevention  doesn't  have  to  be 
purely  through  the  law  enforcement  officials.  But  I  would  prefer 
that  if  community-based  groups  are  the  recipients,  it  be  done 
through  the  recognized  municipal  government  of  that  area. 

Ms.  Jackson  Lee.  You  certainly  wouldn't  want  them  excluded. 

Mr.  Ashe.  No,  I  am  not  asking  they  be  excluded,  no,  not  at  all. 
I  would  not  recommend  they  be  direct  recipients,  either. 

Ms.  Jackson  Lee.  Well,  we  understand 
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Mr.  Ashe.  Some  grants,  particularly  over  time,  get  into  that 
area. 

Ms.  Jackson  Lee.  That  wasn't  the  point  I  was  making.  I  appre- 
ciate that.  The  point  I  was  making  is  we  don't  want  them  to  be  ex- 
cluded and  we  don't  want  crime  prevention  to  be  solely  under  the 
jurisdiction  of  just  a  law  enforcement,  if  you  will,  trend  or  style. 

Mr.  Ashe.  And  I  think  that  falls  under  the  whole  umbrella  of 
flexibility,  again,  the  local  decision.  In  Houston,  if  they  want  to  use 
community-based  organizations  or  in  Knoxville,  that  is  great.  Wich- 
ita, they  make  a  different  decision.  I  think  you  and  I  agree  on  that 
point. 

Ms.  Jackson  Lee.  I  won't  argue  with  the  flexibility.  I  probably 
would  argue  with  the  fact  that — whether  block  grants  offer  any  less 
or  whether  or  not  a  revisiting  of  the  1994  bill  could  give  you  as 
much  flexibility. 

I  do  just  want  to  conclude  with  my  question,  again  in  the  spirit 
of  crimefighting,  that  if  we  struck  a  bipartisan  chord  that  we  would 
not  pull  back  from  the  dollars  that  were  allotted  in  1994,  would  the 
U.S.  Conference  of  Mayors  or  would  local  municipalities  be  able  to 
be  supportive  of  that? 

Mr.  Ashe.  Obviously,  we  would  prefer  the  same  number  of  dol- 
lars be  made  available.  But  I  am  not  ignorant  of  the  current  cli- 
mate, which  is  reducing  funding,  and  all  I  am  saying  is  if  funding 
is  reduced  by  whatever  amount,  we  would  hope  if  there  is  a  reduc- 
tion, it  is  as  small  as  possible.  But  that  is  an  issue  you  have  got 
to  wrestle  with  as  Members  of  Congress  in  terms  of  the  overall 
Federal  budget. 

But  whatever  the  dollar  amount  is — if  it  is  the  same  amount, 
that  is  great.  But  I  would  anticipate  realistically  it  is  going  to  be 
somewhat  less.  You  debate  how  much  less.  But  if  it  is  less,  it  is 
even  more  important,  I  think,  that  the  flexibility  be  there.  Because 
I  have  a  suspicion  less — if  it  is  left  with  the  same  program  and  the 
flexibility  is  not  there,  the  less  may  come  more  out  of  one  area  than 
another,  and  the  area  it  comes  out  of  may  be  an  area  where  ICnox- 
ville  or  Houston  would  want  to  do  more.  Again,  the  need  for  flexi- 
bility is  really  there.  And  if  there  is  a  reduction  in  whatever  is 
available,  I  think  it  is  even  more  needed. 

Ms.  Jackson  Lee.  Thank  you  very  much.  Mayor.  My  time  is  out. 
And  let  me  say  I  want  you  to  have  more  optimism  on  bipartisan- 
ship. We  may  do  that.  We  may  be  able  to  be  flexible  with  the  same 
amount  of  money. 

Mr.  Ashe.  Well,  mayors  by  necessity  are  optimistic. 

Ms.  Jackson  Lee.  Good  seeing  you. 

Mr.  McCOLLUM.  That  is  a  good  tone  to  end  this  panel's  hearing 
on. 

I  want  to  thank  you  for  coming  today.  I  would  like  to  point  out 
once  again  that  the  change  in  the  bill  does  provide  "including  but 
not  limited  to"  language  when  it  was  introduced.  So  it  is  a  very, 
very  broad  option  in  flexibility,  which  is  what  Mayor  Ashe  has  been 
testifying  to  today. 

Interestingly  on  the  money,  the  $7  billion  that  were  in  the  pre- 
vention programs  passed  last  year,  this  bill  if  preserved  wouldn't 
touch  $2  billion  of  that,  roughly,  in  the  violence  against  women 
portion  of  it,  and  by  going  to  $10  billion  in  an  open  local  block 
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grant  type  of  program,  theoretically,  you  could  get  more  money 
being  spent  on  prevention  than  under  the  present  bill.  So  it  is  an 
interesting  thing. 

Last,  before  we  get  up,  Sheriff  Peed,  you  had  some  rap  sheets. 
If  you  would  like  to  introduce  those  into  the  record,  it  is  permis- 
sible and  the  Chair  will  allow  that,  if  you  would  like. 

Mr.  Peed.  I  could  get  sued  for  a  violation  of  their  confidential 
rights. 

Mr.  McCOLLUM.  You  cannot  do  that,  all  right.  I  appreciate  that. 
I  wanted  to  offer  you  the  opportunity. 

Again,  I  wanted  to  thank  all  three  of  you.  You  were  a  very  good 
panel.  Thank  you  very  much  for  coming. 

Mr.  Ashe.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  McCoLLUM.  Now,  at  this  time  I  have  the  next  panel  I  would 
like  to  call  up  today.  Our  panel  is  here.  We  have  Detective  Patrick 
Boyle.  We  have  Lynne  Abraham,  the  district  attorney  for  Philadel- 
phia. And  we  have  Mr.  Alvin  Bronstein,  who  is  here  with  us  today, 
the  executive  director  of  the  National  Prison  Project, 

If  you  can  come  forward,  I  will  introduce  each  of  you. 

The  first  witness  in  this  panel  is  Detective  Patrick  Boyle.  Detec- 
tive Boyle,  I  will  introduce  you  as  we  bring  you  up.  He  has  served 
in  Philadelphia  in  the  police  department  for  more  than  28  years. 
During  that  time,  he  has  seen  law  enforcement  from  the  vantage 
points  of  foot  patrol  officer,  car  patrol  officer,  investigator,  and  de- 
tective. Detective  Boyle  has  received  numerous  commendations  and 
has  been  recognized  as  Police  Officer  of  the  Year.  He  has  also  per- 
sonally and  tragically  experienced  the  effects  of  the  reduced  prison 
capacity  in  Philadelphia. 

Ljoine  Abraham  is  the  district  attorney  and  has  been  that  for  the 
city  of  Philadelphia  since  1992.  Prior  to  her  election  as  the  DA,  she 
served  as  a  Philadelphia  judge  for  15  years  and  as  an  assistant  dis- 
trict attorney  for  5  years.  She  is  a  board  member  of  the  National 
District  Attorney's  Association  and  continues  to  teach  trial  advo- 
cacy at  her  alma  mater,  Temple  Law  School. 

Our  final  witness  on  the  panel,  Mr.  Bronstein,  is  executive  direc- 
tor of  the  National  Prison  Project  of  the  American  Civil  Liberties 
Union  and  has  been  in  that  capacity  since  1972.  Mr.  Bronstein  has 
authored  numerous  articles  and  books  on  corrections  issues  and 
has  argued  prisoners'  rights  cases  in  the  U.S.  Supreme  Court. 

I  want  to  thank  the  whole  panel  for  being  here.  I  know  Ms.  Abra- 
ham has  to  leave  shortly,  I  think  at  4:30,  to  catch  a  train.  We  want 
to  go,  because  he  has  a  short  statement,  to  Detective  Boyle  as  the 
first  witness  and  then  to  Ms.  Abraham.  Any  time  after  your  testi- 
mony is  given,  Ms.  Abraham,  you  certainly  can  feel  free  to  leave, 
although  our  questioners  here  may  wish  to  ask  a  question  or  two. 
And  I  am  sure  Mr.  Bronstein  would  not  mind  that  happening,  be- 
cause we  will  give  him  plenty  of  time. 

Ms.  Abraham.  I  am  here  for  the  duration. 

Mr.  McCOLLUM.  At  this  time,  I  would  like  to  call  on  Detective 
Boyle  to  make  your  statement. 
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STATEMENT  OF  PATRICK  BOYLE,  DETECTIVE,  PHILADELPHIA 
POLICE  DEPARTMENT 

Mr.  Boyle.  Good  afternoon,  Mr.  Chairman,  members  of  the  com- 
mittee. 

First  of  all,  as  the  chairman  said,  my  name  is  Patrick  Boyle.  I 
am  a  detective  with  the  Philadelphia  Police  Department.  I  have 
served  the  city  of  Philadelphia  for  over  28  years. 

At  this  time,  I  would  take,  if  you  don't  mind,  an  opportunity.  I 
brought  some  family  members  to  help  cheer  me  on  during  these 
hearings.  My  wife,  Nancy  Boyle,  my  daughter,  Kathleen,  and  my 
partner.  Detective  Jim  Williams  with  the  Philadelphia  Police  De- 
partment. 

Mr.  McCoLLUM.  Glad  to  have  you  here  today. 

Mr.  Boyle.  Let  me  begin  by  saying,  first,  it  is  an  honor  and  a 
privilege  to  come  before  this  committee  and  ask  to  testify  on  this 
issue.  I  believe  it  does  show  the  greatness  of  our  country  that 
someone  like  me,  an  ordinary  citizen  from  Philadelphia,  a  detec- 
tive, can  come  before  you  and  be  heard.  And  I  would  like  to  relate 
a  little,  my  mother  thinks  a  very  humorous,  story  to  begin. 

Many  years  ago  when  we  were  children,  another  family  and  our 
family  joined  my  grandfather  in  his  country  home  in  Lancaster, 
PA,  in  the  country.  And  with  all  the  children  playing  and  carr5dng 
on,  there  was  eight  of  them,  four  on  our  side,  four  on  their  side. 
It  did  get  to  be  a  little  hectic  and  out  of  control. 

Well,  my  parents  being  the  parents  that  they  were,  quickly  put 
a  stop  to  that  on  our  part.  So  we  wound  up  sitting  while  the  other 
parents  had  no  control  over  those  children  and  they  started  by  say- 
ing, well,  that  Johnny  and  Mary  and  the  names  I  don't  remember, 
but  I  am  only  going  to  tell  you  five  more  times.  Naturally,  that 
didn't  do  anything.  So  they  said,  I  am  only  going  to  tell  you  four 
more  times.  And  that  went  on  and  on.  Well,  Mr.  Chairman,  mem- 
bers of  the  committee,  I  never  did  remember  getting  them  down  to 
one.  They  went  back  to  five  and  started  all  over  again. 

So  it  may  sound  humorous  and,  like  I  said,  my  mother  thinks  it 
is  extremely  funny,  even  to  this  day.  But  that,  unfortunately,  is  the 
same  mentalitj''  that  is  being  placed  upon  us  in  Philadelphia  by  the 
prison  cap  and  the  criminals  that  we  have  to  deal  with.  We  are, 
in  effect,  telling  them  we  are  only  going  to  arrest  you  five  more 
times  or  six  more  times  or  seven  more  times.  Unfortunately,  some- 
times they  kill  and  maim  and  rape  and  then  they  are  incarcerated 
and  then  they  go  to  jail. 

As  a  career  member  of  the  law  enforcement  community,  I  will 
give  you  an  example  firsthand  that  my  partner,  Jimmy  Williams, 
and  I  had  last  March.  At  the  end  of  last  March,  we  had  occasion 
to  arrest  a  gentleman  for  burglary.  After  the  investigation  contin- 
ued, we  discovered  at  the  beginning  of  March  he  was  arrested  for 
burglary  at  the  same  location.  In  the  interim,  he  had  nine  out- 
standing bench  warrants  at  the  beginning  of  March.  When  we  had 
him  at  the  end  of  March,  he  had  10.  He  was  finally  placed  on  bail. 
I  believe  it  was  $2,500. 

Now,  that  was  last  March.  We  have  not  seen  him  since.  He  has 
since  been  released  and  we  have  no  idea  where  he  is.  And  I  can 
just  relate — remember  the  story  about  the  five — the  children — I  am 
only  going  to  tell  you  five  more  times. 
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We  do  this  in  the  criminal  justice  system,  ladies  and  gentlemen. 
Unfortunately,  the  results  can  and  sometimes  are  deadly. 

Now,  I  would  like  to,  if  I  may,  I  started  with  the  Philadelphia 
Police  Department  in  1966.  I  have  two  brothers.  My  brother  Bud, 
who  is  now  retired  on  a  disability  pension,  served  the  Philadelphia 
Police  Department  for  over  10  years.  My  youngest  brother,  Michael, 
is  a  lieutenant  in  the  patrol  district  in  Philadelphia. 

My  brother-in-law,  Mr.  Robert  Smith,  in  the  early  1970's,  was 
also  a  Philadelphia  police  officer.  He  was  shot  in  the  line  of  duty. 
He  was  shot  in  the  stomach  and  very  nearly  lost  his  own  life  when 
he  attempted  to  arrest  two  men  who  were  attempting  to  rob  a  bar 
and  its  patrons.  Fortunately,  for  Bob,  and  fortunately  for  all  of  us, 
he  lived. 

Now,  unfortunately,  comes  the  hard  part  for  me. 

My  son,  our  son.  Officer  Daniel  Boyle  wanted  to  father — ^follow, 
excuse  me,  his  father's  footsteps  and  his  uncle's  footsteps  in  the  po- 
lice department.  He  did.  He  graduated  from  the  police  academy, 
the  Philadelphia  Police  Academy  in  June  1990  and  he  was  assigned 
midnight  to  8  shift  in  a  high  crime  area  in  Philadelphia. 

Well,  being  young  and  aggressive,  he  loved  it.  But  on  February 
4,  1991,  about  2:40  in  the  morning,  Danny  observed  a  car  traveling 
the  wrong  way  on  a  one-way  street.  This  car  had  been  stolen  pre- 
vious to  this  and  yet — not  yet  been  reported.  Danny  stopped  this 
vehicle  in  north  Philadelphia.  Before  he  could  stop  his  car,  the  op- 
erator of  the  vehicle  jumped  out  and  began  firing  a  9  millimeter 
semiautomatic  weapon  at  Danny.  One  of  the  13  or  14  shots  went 
through  the  right  passenger  window  and  struck  him  in  the  right 
temple.  He  and  his — even  in  spite — excuse  me.  Even  in  spite  of  the 
wound,  being  the  professional  that  he  was,  he  was  able  to  give  a 
description  over  the  radio  of  his  assailant  and  a  direction  of  flight. 
And  all  the  efforts — there  was  a  paramedic  on  the  scene  who  was 
also  a  police  officer,  the  doctors  and  nurses  at  Temple  University 
Hospital. 

Danny  died  of  his  wounds  on  February  6,  1991.  He  was  21  years 
old.  He  served  on  the  police  department  for  1  year  and  1  day. 

The  following  February  1992,  the  trial  was  held  for  the  killer  of 
Danny.  The  trial  was  held  by  a  jury  of  his  peers.  This  person  was 
tried,  convicted  of  first  degree  murder,  and  sentenced  to  the  death 
penalty.  At  the  conclusion — and  this  was  the  first  time  I  found  out 
about  this — at  the  conclusion  of  the  trial,  the  presiding  judge,  for 
the  record  and  in  open  court,  stated  this  senseless  murder  should 
never  have  happened.  Danny  should  never  have  been  a  victim  of 
this  homicide  because  the  individual  who  committed  this  had  been 
released  previously  several  times  because  of  the  prison  cap.  I  at- 
tribute Danny's  death  as  a  direct  result  of  this  prison  cap. 

Ladies  and  gentlemen  of  the  committee,  as  a  police  officer — and 
I  understand  there  is  an  ex-police  officer  on  the  committee — we  all 
across  this  Nation  accept  the  risks  that  go  along  with  the  job. 
When  we  pin  on  the  badge,  we  know  it.  We  accept  it.  But  it  is 
going  too  far.  We  are  asking  too  much  when  we  have  to  go  out  and 
arrest  the  same  criminals  day  after  day,  only  to  have  them  re- 
leased with  no  bail,  no  fear  of  going  to  jail.  They  don't  have  to  come 
to  court.  It  is  too  much  to  ask. 
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Ladies  and  gentlemen,  the  prison  cap  does  work.  It  works  for  the 
criminals  who  know  the  system  better  than  us  in  the  system  who 
work  in  the  system.  It  works  for  every  drug  dealer  in  Philadelphia 
because  they  know  if  they  deal  drugs  in  Philadelphia,  nothing  is 
going  to  happen.  If  they  go  across  the  border  to  Montgomery,  Ches- 
ter, and  Bucks  County,  they  are  going  to  go  to  jail.  So  we  have 
them  in  Philadelphia  more  than  ever.  It  works  to  the  benefit  of 
every  criminal  who  can  commit  any  crime  they  wish  without  either 
fear  of  bail  or  jail. 

But  ladies  and  gentlemen,  what  about  the  rest  of  us  in  Philadel- 
phia? What  about  the  law-abiding  citizens  of  Philadelphia?  They 
have  been  victimized  and  held  hostage  by  this  thing  since  it  started 
in  1986  or  1987.  Can  anyone  explain  to  the  families  of  over  100 
murder  victims  that  this  prison  cap  works  in  Philadelphia?  Can 
anyone  explain  to  the  victims  of  over  6,000 — or  approximately 
6,000  victims  of  robbery,  burglary,  rape  that  this  thing  works?  Can 
anyone  explain  to  me  that — Nancy  and  Kathleen — why  Danny  is 
dead? 

Ladies  and  gentlemen,  I  beg  you,  we  need  help.  We  need  to  have 
this  rectified.  We  have  to  restore  some  sanity  in  the  criminal  jus- 
tice system  in  Philadelphia.  Please  help  us  to  stop  this  madness  so 
we  can  get  on  with  the  business  of  what  we  do — arresting  and  pros- 
ecuting and  properly  and  fairly  punishing  those  who  deserve  it. 

Thank  you  very  much. 

Mr.  McCOLLUM.  Detective  Boyle,  I  want  to  thank  you  for  putting 
yourself  and  your  family  through  what  I  know  is  a  very  tough 
thing  to  do  and  a  very  great  public  service  today,  because  I  think 
the  poignant  point  that  you  have  been  able  to  make  is  far  more 
forceful  than  any  of  us  could  have  had  or  received  from  anyone  else 
today.  So  despite  the  difficulty  you  have  had — and  I  understand 
that — ^your  testimony  really  is  appreciated  and  we  very,  very  much 
appreciate  it  and  know  how  tough  this  is. 

Mr.  Boyle.  Thank  you,  sir. 

Mr.  McCoLLUM.  We  appreciate  that. 

Mr.  Boyle.  Thank  you, 

[The  prepared  statement  of  Mr.  Boyle  follows:] 
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Prepared  Statement  of  Patrick  Boyle,  Detective,  Philadelphia  Police 

Department 

GOOD  AFTERNOON, 

MY  NAME  IS  PATRICK  BOYLE,  I  AM  A  DETECTIVE  WITH  THE 
PHILADELPHIA  POLICE  DEPARTMENT.  I  HAVE  SERVED  THE  POLICE 
DEPARTMENT  AND  THE  CITY  OF  PHILADELPHIA  FOR  OVER  28  YEARS. 

IT  IS  AN  HONOR  AND  A  PRIVILEGE  TO  BE  ASKED  TO  TESTIFY  BEFORE 
THE  CONGRESS  OF  THE  UNITED  STATES  OF  AMERICA.  I  BELIEVE.  IT 
SHOWS  THE  GREATNESS  OF  OUR  COUNTRY,  THAT  AN  ORDINARY 
CITIZEN  CAN  COME  BEFORE  THIS  GREAT  BODY  AND  BE  HEARD. 

MANY  YEARS  AGO,  I  REMEMBER  OUR  FAMILY  JOINING  ANOTHER  FAMILY 
FOR  WEEKENDS  AT  MY  GRANDFATHER'S  HOME  IN  LANCASTER  COUNTY 
PENNSYLVANIA.  CHILDREN  BEING  CHILDREN,  THERE  WAS  SOMETIMES 
MORE  NOISE  AND  CARRYING  ON  THAN  OUR  PARENTS  WOULD 
TOLERATE.  MY  PARENTS  WOULD  CORRECT  US  AND  WE  WOULD  FALL 
INTO  LINE.  KNOWING  A  SWAT  ON  THE  REAR  WOULD  FOLLOW.  THE 
OTHER  PARENTS  WOULD  YELL  "JOHNNY.  MARY  I'M  ONLY  GOING  TO 
TELL  YOU  FIVE  MORE  TIMES,  I'M  ONLY  GOING  TO  TELL  YOU  FOUR  MORE 
TIMES  ETC.  I  NEVER  REMEMBER  THESE  PARENTS  GETTING  DOWN  TO 
ONE  LAST  TIME.  I  THINK  THEY  STARTED  AGAIN  AT  FIVE  MORE  TIMES. 

WHILE  THIS  STORY  MAY  SOUND  HUMOROUS,  IT  IS  EXACTLY  THE  SAME 
MENTALITY  THAT  IS  NOW  BEING  USED  ON  THE  CRIMINALS  IN 
PHILADELPHIA  BECAUSE  OF  THE  PRISON  CAP.  WE'RE  ONLY  GOING  TO 
ARREST  YOU  FIVE  MORE  TIMES  OR  SIX  OR  SEVEN.  THAT  IS  OF  COURSE, 
IF  YOU  DON'T  KILL,  MAME  OR  RAPE  SOMEONE  IN  THE  MEANTIME. 

I  HAVE  TWO  BROTHERS.  BUD,  IS  RETIRED  ON  A  DISABILITY  PENSION 
FROM  THE  POLICE  DEPARTMENT  AND  MIKE  IS  A  LIEUTENANT  IN  A 
PATROL  DISTRICT.  MY  BROTHER-IN-LAW,  BOB  WAS  ALSO  A  POLICE 
OFFICER.  HE  WAS  SHOT  IN  THE  LINE  OF  DUTY  AND  CAME  VERY  CLOSE 
TO  LOSING  HIS  LIFE  WHEN  HE  ATTEMPTED  TO  ARREST  TWO  MALES 
WHO  HAD  JUST  ROBBED  A  BAR  AND  ITS  PATRONS. 
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MY  SON  DANIEL  BOYLE  GRADUATED  FROM  THE  POLICE  ACADEMY  IN 
JUNE  1 990  AND  WAS  ASSIGNED  TO  PATROL  IN  A  HIGH  CRIME  DISTRICT. 
ON  FEBRUARY  4TH  1991  ABOUT  2:40  A.M.  DANNY  OBSERVED  A  VEHICLE 
TFIAVELING  THE  WRONG  WAY  ON  A  ONE  WAY  STREET.  DAN  STOPPED 
THE  VEHICLE,  WHICH  HAD  BEEN  STOLEN  EARLIER  THAT  EVENING.  THE 
DRIVER  JUMPED  FROM  THE  AUTO  AND  IMMEDIATELY  BEGAN  FIRING  A 
9MM  SEMI-AUTOMATIC  HANDGUN  AT  DANNY.  ONE  OF  THE  MANY  SHOTS 
FIRED  STRUCK  DANNY  IN  THE  RIGHT  TEMPLE.  DESPITE  HIS  WOUNDS, 
HE  WAS  ABLE  TO  ASSIST  FELLOW  OFFICERS  BY  GIVING  A  DESCRIPTION 
OF  HIS  ASSAILANT  AND  THE  DIRECTION  OF  ESCAPE.  IN  SPITE  OF  ALL 
THE  HEROIC  EFFORTS  OF  FELLOW  OFFICERS,  DOCTORS  AND  NURSES, 
DANNY  DIED  ON  FEBRUARY  6TH  1991.  DANNY  WAS  21  YEARS  OLD  AND 
SERVED  PROUDLY  FOR  ONE  YEAR  AND  ONE  DAY. 

THE  FOLLOWING  FEBRUARY  1992,  THE  TRIAL  WAS  CONDUCTED  FOR 
DANNY'S  KILLER.  HE  WAS  TRIED  BY  A  JURY,  CONVICTED  OF  FIRST 
DEGREE  MURDER  AND  SENTENCED  BY  THAT  SAME  JURY  TO  THE 
DEATH  PENALTY.  AT  THE  CONCLUSION  OF  THE  TRIAL.  THE  PRESIDING 
JUDGE  STATED  IN  OPEN  COURT  AND  FOR  THE  RECORD,  THAT  THIS 
SENSELESS  MURDER  SHOULD  NEVER  HAVE  HAPPENED.  DANNY'S 
KILLER  HAD  BEEN  ARRESTED  AND  RELEASED  WITHOUT  POSTING  ANY 
TYPE  OF  BOND.  HE  IGNORED  TWO  BENCH  WARRANTS  AND  WAS  FREE 
TO  COMMIT  WHATEVER  CRIME  HE  CHOSE.  INCLUDING  THE  MURDER  OF 
DAN.  DANN'Y  DEATH  WAS  A  DIRECT  RESULT  OF  THE  PRISON  CAP. 

EVERY  POLICE  OFFICER  ACCEPTS  THE  RISKS  WHEN  THEY  PIN  ON  THE 
BADGE.  WE  ARE  FORCING  OUR  POLICE  TO  PUT  THEMSELVES  IN 
DANGER  TIME  AND  TIME  AGAIN.  BY  THE  VERY  FACT  THAT  THEY  MUST 
ARREST  AND  REARREST  THE  SAME  CRIMINALS.  THE  SAME  CRIMINALS 
ARE  JUST  RETURNED  TO  THE  STREETS  TO  COMMIT  YET  MORE  CRIMES 
AND  IGNORE  JUDICIAL  PROCEEDINGS. 

AS  A  CAREER  MEMBER  OF  THE  LAW  ENFORCEMENT  COMMUNITY,  I 
KNOW  FIRST  HAND  OF  THE  PROBLEMS  WE  FACE.  IN  LATE  MARCH  OF 
LAST  YEAR  I  ARRESTED  A  MALE  FOR  BURGLARY.  HE  HAD  BEEN 
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ARRESTED  IN  EARLY  MARCH  FOR  THE  SAME  CRIME  AT  THE  SAME 
LOCATION.  THIS  INDIVIDUAL  HAD  TEN  OUTSTANDING  BENCH 
WARRANTS.  HE  HAD  BEEN  RELEASED  NINE  TIMES  WITHOUT  POSTING 
BOND,  BECAUSE  OF  THE  PRISON  CAP.  REMEMBER  THE  STORY  OF  THE 
PARENTS  WHO  WERE  ONLY  GOING  TO  TELL  THEIR  CHILDREN  FIVE 
MORE  TIMES.  WHEN  WE  DO  THAT  IN  THE  CRIMINAL  JUSTICE  SYSTEM 
THE  RESULTS  ARE  OFTEN  DEADLY. 

YES,  THE  PRISON  CAP  WORKS.  IT  WORKS  FOR  THE  CRIMINALS  WHO 
KNOW  THE  SYSTEM  BETTER  THAN  THOSE  OF  US  WHO  WORK  IN  THE 
JUSTICE  SYSTEM,  IT  WORKS  FOR  THE  DRUG  DEALERS  WHO  KNOW  THE 
LIMIT  THEY  CAN  CARRY  WITHOUT  POSTING  BOND  OR  GOING  TO  COURT. 
IT  WORKS  TO  THE  BENEFIT  OF  EVERY  CRIMINAL  WHO  CAN  COMMIT  ANY 
CRIME  THEY  WISH  WITHOUT  FEAR  OF  BAIL  OR  JAIL. 

BUT  WHAT  OF  THE  HONEST,  LAWABIDING  CITIZENS  OF  PHILADELPHIA? 
THEY  HAVE  BEEN  VICTIMIZED  AND  HELD  HOSTAGE  BY  THE  PRISON  CAP 
LONG  ENOUGH.  CAN  ANYONE  EXPLAIN  TO  THE  FAMILIES  OF  THE  OVER 
100  MURDER  VICTIMS  WHY  THEIR  LOVED  ONES  HAD  TO  DIE?  CAN 
ANYONE  EXPLAIN  TO  THE  OTHER  6,000  VICTIMS  OF  RAPE,  ROBBERY, 
BURGLARY.  ASSAULT  AND  OTHER  CRIMES  THAT  THE  PRISON  CAP  IS 
WORKING?  CAN  ANYONE  EXPLAIN  TO  ME  AND  MY  FAMILY  WHY  DANNY 
HAD  TO  DIE? 

LADIES  AND  GENTLEMEN,  I  BEG  YOU  TO  HELP  US  RESTORE  SOME 
SANITY  TO  THE  CRIMINAL  JUSTICE  SYSTEM  IN  PHILADELPHIA,  HELP  US 
TO  PUT  A  STOP  TO  THIS  MADNESS.    THANK  YOU. 
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Mr.  McCOLLUM.  Ms.  Abraham,  we  know  you  have  only  a  little 
while  with  us.  We  would  like  your  testimony.  If  there  is  time  for 
questions,  we  will  take  those  before  we  go  on  to  Mr.  Bronstein. 

STATEMENT  OF  LYNNE  ABRAHAM,  DISTRICT  ATTORNEY, 
PHILADELPHIA,  PA 

Ms.  Abraham.  I  thank  the  Chair. 

Chairman  McCollum  and  others,  after  listening  to  Detective 
Boyle's  statements,  he  knows  that  I  am  supposed  to  be  in  front  of 
the  FOP  tonight,  but  I  have  called  Philadelphia  and  told  the  FOP 
that  since  I  am  with  Pat  Boyle  and  Mrs.  Boyle  that  they  will  just 
have  to  wait.  So  I  have  decided  to  stay  the  course,  as  the  saying 
goes,  and  submit  myself  to  questions. 

Mr.  McCollum.  Very  good.  We  are  pleased  to  hear  that.  We  will 
proceed  normally. 

Ms.  Abraham.  If  I  could  ask  the  Chair  and  members  of  the  com- 
mittee, rather  than  read  my  statement,  I  have  prepared  some  re- 
marks. And  if  I  could,  I  have  edited  them  somewhat.  But  rather 
than  read  them,  I  would  appreciate  if  they  would  be  admitted  to 
the  record. 

Mr.  McCollum.  Yes.  I  may  say  that  for  all  three  witnesses,  if 
you  have  written  statements,  they  will  be  included  in  the  record 
and  summaries  are  much  more  appropriate.  And  being  relatively 
brief  will  help  all  of  us. 

Ms.  Abraham.  And  they  have  been  previously  submitted  to  the 
committee.  And  I  thank  the  committee  and  the  Chair  for  being  so 
gracious  for  inviting  me. 

You  will  notice  that  there  is  a  fourth  party  sitting  beside  me.  She 
is  Sarah  Vandenbraak,  S-A-R-A-H,  V-A-N-D-E-N-B-R-A-A-K, 
the  chief  of  my  civil  appeals  division  in  the  city  of  Philadelphia, 
and  she  has  been  handling  all  of  the  prison  litigation  since  1986, 
so  that  if  there  are  substantive  questions  of  the  committee  which 
I  am  unable  to  answer  or  I — if  I  defer  to  her,  I  would  appreciate 
the  responsibility  being  passed  on  to  her. 

I  come  to  the  committee  in  the  unique  perspective  of  a  prosecutor 
who  has  the  experience  of  being  a  small-time  prosecutor,  5  V2  years, 
as  a  very  young  woman  in  a  profession  that  was  previously  occu- 
pied only  by  men. 

And  then  I  had  the  UQJque  experience  of  being  elected  to  the  ju- 
diciary and  then  leaving  the  bench  because  I  decided  that  I  could 
serve  my  city  and  its  people  better  by  being  its  district  attorney, 
as  opposed  to  being  a  jurist. 

But  I  do  have  the  experience  of  handling  thousands  and  thou- 
sands of  cases,  from  the  most  minor  kinds  of  cases  up  to  and  in- 
cluding the  imposition  of  the  death  penalty.  I  have  not  only  tried 
cases  to  a  verdict  as  a  lawyer  and  sought  and  received  the  death 
penalty,  and  I  have  also  imposed  the  death  penalty. 

And  I  have  the  same  experience  that  my  colleague  Bob  Macy  has 
in  that  in  the  almost  25  years  that  I  have  been  a  member  of  the 
bench  and  the  prosecution,  not  one  of  the  defendants  in  any  of  our 
cases  has  ever  been  put  to  death  in  Pennsylvania  because  of  a  se- 
ries of  extraordinary  happenings,  most  notably  the  unwillingness  of 
most  of  our  Governors  to  sign  death  warrants. 
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I  am  not  here  to  talk  about  the  death  penalty  today,  but  I 
thought  that  the  committee  might  be  interested  in  hearing  that 
perspective  that  in  Philadelphia  and  in  Pennsylvania  all  across  the 
Commonwealth,  it  is  similar,  if  not  worse,  than  Oklahoma. 

I  think  that  we  must  take  an  unwaivering  view  of  today's  pro- 
ceedings, and  I  know  the  committee  is  aware  of  this,  that  no  mat- 
ter how  many  billions  or  trillions  or  quintillions  that  any  crime  bill 
is  about  to  put  before  the  public  that  it  is  immaterial  how  much 
money  is  in  a  crime  bill  if  the  States  do  not  have  the  capacity  to 
incarcerate  violent  and  repeat  offenders.  While  we  do  make  a  lot 
of  the  figures  that  we  have  heard  of — about  a  million  people  who 
are  incarcerated  in  county  jails,  State  prisons  and  the  like  all 
across  this  country — there  are  at  least  three  and  a  half  times  as 
many  more  people  on  probation  and  parole.  And  of  the  people  in 
our  facilities  and  our  prisons  and  lockups  and  jails,  most  of  them 
serve  only  a  small  fraction  of  their  time  before  they  are  released 
to  the  general  community. 

In  Philadelphia  we  have,  as  in  other  States,  a  particularly  egre- 
gious problem  and  that  is  with  our  prison  cap,  which  has  been  on- 
going, in  effect  since  1988  but  with  the  emphasis  added  that  it 
started  in  1986.  And  if  I  could  make  one  small  plea  in  the  writeup 
of  this  committee,  I  might  also  ask  that  the  committee  consider 
when  talking  about  how  prosecutors  can  help  and  be  law  fighters 
and  law  enforcers,  I  think  it  is  especially  important  that  this  com- 
mittee consider  prosecutors  as  people  capable  of  seeking  independ- 
ent financing  from  the  grants,  and  I  think  there  is  a  real  signifi- 
cant reason  for  this. 

First  of  all,  prosecutors  are  frequently  in  competition  with  police 
chiefs,  mayors,  and  other  law  enforcement  agencies  in  the  city,  and 
we  frequently  get  swamped,  overrun,  if  you  will,  by  the  well-mean- 
ing and  probably  important  activities  that  law  enforcement  agen- 
cies other  than  our  own  get.  We  are  always  on  the  end  of  the  line. 

In  addition  to  that,  it  frequently  happens  that  prosecutors  are  at 
odds  with  county  commissioners,  mayors,  and  others  who  are  in 
competition  for  these  much-needed  funds.  For  example,  the  Vio- 
lence Against  Women  Act  is  a  particular  place,  for  example,  where 
prosecutors  can  make  independent  requests  for  funding,  so  I  would 
ask  the  committee,  please  consider  that  and  not  lump  us  together 
with  just  law  enforcement,  although  we  are  happy  to  be  considered 
law  enforcement  officers. 

The  people  who  suffer  the  most  by  things  like  the  prison  cap  are 
not  the  judges  and  not  even  the  prosecutors  frequently,  and  cer- 
tainly not  the  lawyers  for  the  criminals,  but  the  people  who  suffer 
the  most  are  the  ordinary,  working  people,  and  the  poor  people 
whom  we  all  serve. 

I  know  that  the  103d  Congress  thought  that  when  it  adjourned 
it  had  not  done  anything  on  health  care  and  it  hadn't  achieved  a 
lot  of  reforms.  But  indeed  in  our  prisons,  there  are  whole  programs 
involving  guaranteed  health  care,  guaranteed  dental  care,  all  kinds 
of  programs  for  physical  fitness,  for  housing  and  for  everything  else 
because  of  the  extraordinary  explosion  in  prison  litigation  and  occa- 
sioned frequently  in  the  guise  of  a  lawsuit  attempting  to  attack  the 
prison  cap. 
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Prison  cap  litigation  is  frequently  used  to  gain  other  advantages, 
not  only  alleviating  the  overcrowding  that  is  alleged  but  there  are 
other  things  that  are  a  byproduct  of  those  litigations.  I  think  the 
interesting  thing  for  me  is  that  Professor  Dilulio,  whom  you  will 
hear  in  another  capacity  tomorrow,  has  called  activist  Federal 
judges  who  are  taking  over  our  prisons  and  supplanting  Congress 
and  the  executive  branch  are  the  sovereigns  of  the  cell  block,  and 
with  his  assessment,  I  wholeheartedly  agree. 

I  think  that  our  unwavering  eye  should  fix  upon  people  like  De- 
tective Boyle  here  whose  family  and  thousands  of  others  have  suf- 
fered the  consequences  of  8  years  of  releases  under  our  prison  cap. 
In  Philadelphia,  in  particular,  there  has  never  been  a  finding  by 
any  court  at  any  time  of  any  constitutional  violation.  The  previous 
mayor  of  Philadelphia  folded  under  the  pressure  of  the  very  intense 
pressure  put  upon  him  by  the  Federal  judge  administering  the  cap, 
and  as  a  result  of  that,  a  Federal  charge-based  release  system  re- 
placed our  State  bail  system.  And  in  addition  to  that,  crimes  that 
have  always  been  considered  as  violent  were  not  violent  any  longer. 

For  example,  stalking  or  carjacking,  or  drug  dealing  with  a  load- 
ed Uzi  submachinegun.  Just  consider,  if  you  will,  ladies  and  gentle- 
men, that  in  Philadelphia  today,  and  for  the  past  8  years,  any  per- 
son, as  long  as  they  don't  use  a  firearm  or  a  knife  but,  for  example, 
as  we  have  in  Philadelphia,  people  using  broken  glass  bottles, 
going  up  to  motorists  and  putting  broken  bottles  at  their  throat 
and  commandeering  their  car,  carjacking  it,  that  is  an  offense,  if 
that  person  is  arrested,  all  that  person  need  do  is  sign  hi^  or  her 
name  and  promise  to  appear  and  that  person  can  just  disappear. 
Just  think  about  our  cities  and  towns  all  over  this  country  where 
drug  dealers  can  stand  on  the  corner  and  in  Philadelphia,  in  par- 
ticular, with  loaded  firearms,  that  is  not  considered  a  violent  of- 
fense. 

The  likelihood  of  flight,  the  person's  past  criminal  record,  the 
number  of  failures  to  appear  have  been  considered  irrelevant  by 
this  litigation.  And  as  a  matter  of  fact,  in  one  of  the  cases,  as  the 
previous  witness  indicated,  the  previous  sheriff,  we  have  a  number 
of  cases  but  only  one  that  I  will  cite. 

We  have  a  defendant  who  has  six  open  drug  possession  and  sales 
cases.  He  has  12  prior  failures  to  appear,  at  least  4  prior  drug  con- 
victions, has  been  a  fugitive  innumerable  times,  and  when  he  was 
arrested  recently  he  was  put  out  on  the  prison  cap.  And  as  you  can 
see,  the  district  attorney  has  objected  and  we  put — this  is  what  we 
are  reduced  to,  putting  a  rubber  stamp  on  a  piece  of  paper  saying 
that  we  object. 

In  the  past  18  months,  9,732  crimes  have  been  committed  by  re- 
leased defendants  because  of  the  prison  cap,  including  79  murders, 
one  of  whom  was  Officer  Danny  Boyle,  but  there  have  been  many, 
many  others,  as  well.  As  a  matter  of  fact,  if  you  read  the  front  page 
of  the  Washington  Post  this  morning,  that  is  mirrored  in  a  story, 
"On  the  Beat  A  Deadly  Disrespect:  D.C.  Officers  See  Gun  Attacks 
As  A  New  Level  of  Unprovoked  Aggression."  People  on  the  street 
have  a  new  level  of  intolerance  of  an3d;hing  that  is  going  to  stand 
in  their  way  of  committing  crime,  including  police  officers,  and 
they — it  is  well  known  that  police  officers  are  killed  at  the  rate  of 
six  a  month  in  this  country,  almost  all  of  them  by  firearm  violence. 
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In  addition  to  the  79  murders  in  the  past  18  months,  there  have 
been  959  robberies,  2,215  drug  deaHng  charges  frequently  in  the 
neighborhoods  of  our  African-American,  Latino,  and  poor  working- 
class  white  people,  90  rapes,  1,113  assaults. 

In  our  airport,  you  might  as  well  consider  Philadelphia  Inter- 
national Airport  as  get-out-of-j ail-free  land,  because  the  only  way 
you  will  be  arrested  and  incarcerated  for  coming  into  Philadelphia 
is  if  you  come  with  more  than  50  pounds  of  marijuana,  or  if  you 
have  extraordinarily  large  amounts  of  crack  cocaine  and  heroin. 
Otherwise  what  the  drug  couriers  do,  they  know  about  our  prison 
cap  limitations  and  the  amount  of  drugs  that  are  permitted  to  come 
into  Philadelphia  without  bail  and  they  bring  slightly  less  than 
that  amount.  If  they  are  arrested,  they  go  to  the  courthouse  and 
they  are  permitted  to  sign  their  own  bond,  walk  right  out  of  the 
courthouse,  get  back  to  international  airport  and  are  never  seen 
again. 

The  financial  losses,  which  the  committee  previously  addressed  a 
little  while  ago,  are  incalculable.  Hundreds  and  hundreds  of  mil- 
lions of  dollars  are  lost  to  victims  of  crime  and  witnesses  of  crime. 
And  in  addition  to  that  in  Philadelphia,  failures  to  appear  at  trial 
have  just  about  skyrocketed.  Over  50,000  bench  warrants  presently 
exist  in  Philadelphia  alone,  and  in  the  last  15  months  alone,  27,000 
new  bench  warrants  were  issued  for  people  who  had  previously 
failed  to  appear  in  bench  warrant  status. 

In  relation  to  specific  crimes,  few  are  arrested  in  Philadelphia  for 
dealing  drugs.  And  these  crimes  frequently  afflict  our  poorest  and 
most  needy  neighborhoods.  Seventy-six  percent  of  drug  defendants 
never  show  up  for  trial.  In  addition,  for  burglary,  which  has  never 
been  a  nonviolent  crime,  and  indeed  a  burglary  case  is  one  of  the 
aggravating  circumstances  for  which  someone  who  kills  someone 
during  the  perpetration  of  a  burglary  can  get  the  death  sentence, 
74  percent  of  our  burglary  defendants  never  show  up  for  court.  And 
for  our  theft  defendants,  almost  70  percent  of  our  theft  defendants 
never  show  up  for  court.  So  what  in  a  sense  prison  cap  litigation 
has  done  is  decriminalized  crime,  and  it  is  certainly  something  that 
we  have  had  to  deal  with  for  an  extraordinarily  long  period  of  time. 

The  national  rate  for  fugitives,  for  example,  for  aggravated  as- 
sault without  the  cap  is  only  3  percent.  And  for  drug  dealers,  it  is 
only  26  percent.  So  we  are  three  or  four  times  greater  than  the  na- 
tional average  for  failing  to  appear. 

In  Philadelphia,  the  Federal  judge,  who  has  taken  over  the  func- 
tion of  the  legislature,  and  the  executive  has  control  over  225  mil- 
lion dollars'  worth  of  bonds  to  build  a  new  prison  and  a  new  court- 
house, and  indeed  the  Federal  judge  is  on  the  bond  indenture  itself 
so  that  every  construction  change  order,  where  the  flagpole  goes, 
what  furniture  will  go  into  the  courtrooms,  how  much  wattage  the 
light  bulbs  will  be,  where  the  art  work  will  be  placed,  is  all  within 
the  control  of  the  Federal  judge. 

In  addition,  what  the  prison  litigation  has  done  in  Philadelphia 
is  something  that  this  Congress  would  never  tolerate,  that  is,  the 
103d  Congress  binding  the  104th  Congress.  In  a  sense  what  has 
happened  is  our  previous  mayor  has  bound  the  present  mayor  of 
Philadelphia  and  all  future  mayors  so  long  as  this  prison  cap  is  in 
effect.  And,  indeed,  even  though  the  Supreme  Court  of  the  United 
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States  has  intervened  in  a  way  and  allowed  for  flexibility  in  prison 
cap  orders,  the  way  that  the  opponents  of  flexibility  have  done  it, 
including  my  colleague  to  my  left,  is  that  they  deliberately  place 
language  in  prison  cap  litigation  and  in  prison  cap  orders  so  that 
the  Riifo  case  decided  by  the  Supreme  Court  will  be  irrelevant  and 
has  immovable,  unchanging  ways  in  which  to  block  any  kind  of 
modification  of  prison  cap  orders. 

In  addition  to  that  and  most  egregiously — this  goes  back  to  what 
I  said  to  the  Chair  and  the  committee  a  few  moments  ago  about 
the  particular  effect  on  prosecutors,  is  that  in  litigation  such  as 
this,  the  district  attorney  of  Philadelphia  has  absolutely  no  stand- 
ing. It  is  between  the  lawyers  for  the  prisoners  and  the  mayor  of 
the  city  of  Philadelphia  with  everybody  else  being  deemed  irrele- 
vant. 

I  have  been  to  the  U.S.  Supreme  Court  at  least  twice  attempting 
to  gain  access  to  the  court  so  I  could  at  least  put  up  some  kind  of 
arguable  claim  about  the  effect  that  this  is  having  on  Philadelphia 
and  have  been  denied  both  times  because  of  the  way  in  which  pris- 
on litigation  goes. 

I  certainly  do  not  support  inhumane  conditions  for  prisoners.  We 
are  not  living  in  foreign  countries  where  we  abuse  or  want  to  bru- 
talize our  prisoners.  But  I  don't  want  to  have  health  clubs  for 
them,  either.  I  think  that  it  is  interesting,  that  total  effect  of  prison 
litigation  is  not  only  has  it  killed  our  system  but  it  has  killed  our 
faith  in  the  system.  It  has  undermined  our  confidence  in  the  way 
in  which  we  govern  ourselves  and  has  thoroughly  thrown  the  so- 
called  justice  system  into  chaos.  In  fact,  there  are  jokes  about 
workmen  needing  to  fix  the  jail  cells  because  the  revolving  door  has 
been  broken.  The  confidence  of  our  citizens  has  been  greatly  eroded 
in  the  so-called  criminal  justice  system,  which  is  more  criminal 
than  justice. 

I  support  the  Canady-Geren  bill,  and  I  indeed  support  many  of 
the  activities  that  this  Congress  has  engaged  in  because  I  see  the 
extraordinary  calculus  of  what  has  happened  in  my  city  and  across 
my  country  because  of  prison  caps.  What  I  can  tell  you  about  Phila- 
delphia can  be  told  in  almost  every  State  of  the  Union  where  a 
prison  cap  has  been  imposed.  It  is  a  tragedy.  It  shouldn't  be  per- 
mitted to  continue  and  I  think  that  the  STOP  Act  is  probably  one 
of  the  most  significant  acts  that  this  Congress  can  address  in  such 
critical  times  as  these,  and  I  thank  the  committee  and  will  submit 
myself  to  questioning. 

[The  prepared  statement  of  Ms.  Abraham  follows:] 
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Prepared  Statement  of  Lynne  Abraham,  District  Attorney,  Philadelphia,  PA 
Good  Afternoon. 

I  am  Lynne  Abraham,  the  District  Attorney  of  Philadelphia.  I 
am  delighted  that  the  Subcommittee  on  Crime  invited  me  to  speak 
today. 

While  Congress  has  before  it  a  number  of  federal  issues  that 
are  critically  important  to  prosecutors,  I  would  like  to  focus  on 
the  question  of  what  the  federal  government  can  do  to  help  states 
run  their  own  criminal  justice  systems  in  order  to  ensure  justice 
for  both  for  the  victims  of  crime  and  those  who  commit  crimes. 
Unfortunately,  the  federal  government,  and,  in  particular,  the 
federal  courts,  often  with  all  good  intentions,  has  intruded  itself 
unnecessarily  into  the  state  criminal  justice  systems  and 
completely  undermined  their  integrity  and  their  ability  to  dispense 
justice. 

Since  the  day  I  took  office  as  District  Attorney  nearly  four 
years  ago,  I  have  been  trying  to  get  rid  of  a  prison  cap  that  is 
cutting  the  heart  out  of  the  Philadelphia  criminal  justice  system 
and  that  has  convinced  our  residents  that  crime  pays  big-time. 
After  inmates  in  our  local  prisons  complained  about  the  prison 
conditions,  a  federal  judge  who  made  absolutely  no  finding  of  any 
unconstitutionality  began  overseeing  what  has  now  become  an  eight- 
year-old  program  of  releases  to  keep  the  prison  population  down  to 
what  she  considers  an  appropriate  level. 

In  this  federal  lawsuit  there  has  never  been  a  trial  or  any 
finding  that  the  conditions  in  the  Philadelphia  prisons  were 
unconstitutional.   In  fact,  just  last  month,  a  different  federal 
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judge  specifically  found  that  the  conditions  in  even  Philadelphia's 
very  oldest  and  most  decrepit  facility  —  Holmesburg  —  were  still 
constitutional.  But  the  prior  mayoral  administration  did  not  even 
try  to  fight  this  prison  conditions  lawsuit — it  simply  folded  its 
cards  and  agreed,  under  pressure  from  the  federal  judge,  to  enter 
two  consent  decrees  providing  for  the  ongoing  release  of  huge 
numbers  of  inmates. 

These  two  consent  decrees  mandate  federally  ordered  releases 
of  criminal  defendants  awaiting  trial.  Instead  of  individualized 
bail  review,  where  Philadelphia  judges  would  consider  all  of  the 
factors  relating  to  a  defendant's  dangerousness  and  risk  of  flight, 
we  have  a  "charged-based"  system  for  determining  who  may  enter  the 
prisons.  In  other  words,  the  only  question  asked  is  "what  is  the 
defendant  charged  with  today?"  If  the  defendant  is  charged  with 
what  the  federal  judge  calls  non-violent  crimes,  he  cannot  go  to 
jail  no  matter  how  dangerous  he  is  and  no  matter  how  obvious  it  is 
that  he  will  flee  and  will  not  show  up  for  his  trial.  If  he  is 
charged  with  one  of  the  so-called  non-violent  crimes  of  stalking, 
car  jacking,  robbery  with  a  baseball  bat,  burglary,  drug  dealing, 
vehicular  homicide,  manslaughter,  terroristic  threats,  gun  charges, 
he  cannot  be  detained  pretrial  no  matter  how  many  times  he  fails  to 
appear  in  court.  In  this  absurd  system  a  drug  dealer  carrying  a 
loaded  Uzi  is  deemed  "non-violent".  The  defendant's  prior 
convictions,  his  history  of  failing  to  appear  for  court,  his  mental 
health  history,  his  ties  to  the  community,  and  his  drug  or  alcohol 
dependency  are  completely  deemed  irrelevant  under  these  federal 
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decrees. 

Unfortunately,  criminal  defendants  know  the  system  and  know 
that  Philadelphia  judges  no  longer  have  any  power  to  compel  a 
defendant  to  appear  for  his  trial.  The  federal  interference  with 
our  state  bail  system  has  been  catastrophic: 

**  Before  the  federal  prison  cap  began,  Philadelphia  had 
approximately  18,000  outstanding  bench  warrants  (that  is, 
arrest  warrants  issued  when  a  defendant  fails  to  show  up  for 
trial  and  becomes  a  fugitive).  Now,  we  have  almost  50,000 
bench  warrants  and  virtually  no  one  out  on  the  streets  looking 
for  these  fugitives.  Why  bother  —  if  arrested,  they  will  all 
be  released  again  to  the  streets  because  of  the  cap. 

**  In  just  the  last  eighteen  months,  thousands  of  defendants 
who  were  on  the  street  because  of  the  prison  cap  have  been 
arrested  for  9,732  new  crimes,  including: 

►  79  murders 

►•  959  robberies 

*■   2,215  drug  dealing  charges 

►  701  burglaries 
*■      2,748  thefts 

*■     90  rapes 

*■      1113  assaults. 

**  In  the  last  eighteen  months  alone,  over  27,000  new  bench 
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warrants  for  misdemeanor  and  felony  charges  were  issued  for 
defendants  released  under  the  prison  cap.  This  represented 
63%  of  all  new  bench  warrants  issued  in  1993  and  74%  of  all 
new  bench  warrants  issued  for  the  first  six  months  of  1994. 

**  The  rate  of  failure  to  appear  in  court  is  higher  for 
prison  cap  defendants  than  for  defendants  released  under  our 
traditional  state  court  bail  programs.  A  1992  study 
established  the  following  failure  to  appear  rates: 

*■   drug  dealing  76% 

»•  burglary  74% 

►  theft  69% 
By  contrast,  the  failure  to  appear  rate  for  aggravated  assault 
—  a  crime  for  which  defendants  cannot  be  released  under  the 
prison  cap  —  was  just  3%.  The  fugitive  rate  nationally  for 
defendants  charged  with  drug  dealing  in  2  6%  in  a  year.  Thus, 
in  Philadelphia,  our  rate  of  7  6%  is  three  times  higher  than 
the  national  rate. 

But  these  statistics  do  not  reflect  the  incalculable  losses  to 
our  community  caused  by  criminals  confident  in  their  belief  that 
the  criminal  justice  system  is  powerless  is  stop  them.  The  murder 
of  even  one  citizen  is  too  high  a  price  for  these  foolish  consent 
decrees.  We  have  seen  over  100  persons  in  Philadelphia  murdered  by 
criminals  set  free  by  the  prison  cap,  including  Officer  Danny  Boyle 
whose  father  testified  here  today. 
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Unfortunately,  the  prison  cap  has  also  caused  needless 
financial  losses  to  Philadelphia  citizens  and  businesses. 
Philadelphia  businesses  suffer  thefts,  losses  not  covered  by 
insurance  deductibles,  increased  security  costs,  and  increased 
insurance  premiums.  How  can  we  hope  to  attract  retail  businesses 
to  Philadelphia  when  store  owners  know  that  professional  thieves 
and  burglars  have  a  "get-out-of- jail-free  card?"  The  prison  cap  in 
Philadelphia  is  not  simply  a  law  enforcement  issue  —  it  is 
inextricably  tied  to  the  financial  viability  of  the  City.  The 
perception  by  too  many  of  our  residents  is  that  much  of 
Philadelphia  law  enforcement  is  ineffective  --  not  because  the 
police  are  not  trying  —  but  because  the  judicial  system  is  broken 
beyond  repair  by  the  prison  cap. 

Philadelphia  is,  however,  extremely  attractive  to  the  drug 
business.  The  Philadelphia  airport  is  now  a  favored  location  to 
send  out-of-state  couriers  smuggling  just  less  than  50  pounds  of 
marijuana.  Under  the  prison  cap,  we  cannot  hold  a  drug  smuggler  in 
prison  unless  they  are  caught  with  more  than  50  pounds  of  marijuana 
(enough  for  over  200,000  joints  with  a  street  value  of  $224,000). 
So  the  drug  enterprise  need  not  even  bother  with  the  inconvenience 
of  putting  up  any  money  to  bail  out  the  courier. 

I  remember  one  case  involving  a  drug  dealer  out  of  jail 
because  of  the  prison  cap.  Undercover  detectives  from  Montgomery 
County,  which  is  adjacent  to  Philadelphia,  arranged  a  drug  deal  in 
a  parking  lot  along  the  road  that  forms  the  border  between 
Philadelphia  and  neighboring  Montgomery  County.   Before  the  deal 
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took  place,  the  defendant  tried  repeatedly  to  move  the  deal  to  the 
Philadelphia  side  of  the  street  because,  the  defendant  explained  to 
the  undercover  detectives,  he  could  go  to  jail  in  Montgomery  County 
but  not  in  Philadelphia.  The  defendant  nevertheless  completed  the 
deal  on  the  Montgomery  County  side  of  the  street  and,  yes,  he  did 
go  to  jail  out  there.  He  would  not  if  he  had  completed  his  drug 
deal  on  the  Philadelphia  side  of  the  street. 

while  the  prison  cap  has  encouraged  defendants  to  commit  more 
crimes  and  to  thumb  their  noses  at  our  court  system,  one  must  keep 
in  mind  that  individualized  bail  review  --  as  opposed  to  the  cap's 
"charge-based"  system  —  is  essential  for  reducing  the  overall 
costs  to  the  criminal  justice  system.  I  would  like  to  provide  you 
with  an  example  that  I  believe  demonstrates  the  problem.  There 
was  a  29  year  old  trained  helicopter  mechanic  with  no  prior  record 
who  became  involved  with  drugs  and  started  committing  burglaries  in 
Philadelphia.  If  processed  under  our  state  bail  programs,  he 
probably  would  have  been  released  without  any  bail  for  his  first 
and  perhaps  his  second  offense.  But  certainly  by  his  third 
offense,  he  would  have  been  put  in  jail  and  then  released  promptly 
through  a  conditional  release  prograim  which  would  have  required  him 
to  participate  in  drug  treatment  and  to  stay  out  of  trouble.  If 
this  had  happened,  he  would  have  been  a  candidate  for  probation  at 
sentencing.  His  total  time  in  jail  would  have  been  a  few  days,  and 
he  would  still  be  working  and  paying  taxes. 

But  this  did  not  happen.  This  defendant  could  not  be  held  in 
jail  under  the  federal  prison  cap  until  his  tenth  burglary.   With 
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ten  felonies,  this  defendant  was  no  longer  a  candidate  for 
probation.  Instead,  he  was  convicted  and  sentenced  to  a  maximum 
term  of  ten  years  in  the  state  prison,  at  a  cost  to  the  taxpayers 
of  approximately  $30,000  per  year.  He  can  now  get  drug  treatment 
in  prison,  but  it  is  less  likely  to  be  effective  since  he  is 
receiving  it  at  a  much  later  stage  in  his  drug  addiction. 

The  consent  decrees  in  this  case  raise  extremely  disturbing 
questions  about  whether  a  federal  court  ought  to  intrude  so 
unnecessarily  into  one  of  the  most  basic  functions  of  state 
government  —  its  criminal  justice  system.  In  Philadelphia,  the 
prior  mayoral  administration  agreed  not  only  to  release  huge 
numbers  of  pretrial  defendants,  it  also  handed  over  huge  portions 
of  state  governmental  functions  to  the  federal  judge.  This  federal 
judge  now  controls  224  million  dollars  in  bond  funds  for  the 
construction  of  a  new  state  prison  and  the  new  state  courthouse. 
Even  though  there  is  not  a  single  prison  bed  in  the  courthouse, 
every  single  construction  change  order  requires  federal  court 
approval.  Recently,  for  excimple,  the  Philadelphia  court  system 
wanted  to  expand  one  room  in  the  courthouse  for  court  interpreters. 
This  change,  if  done  during  the  construction  phase,  would  have  cost 
$5,000.  But  the  federal  judge  did  not  like  the  proposal,  so  she 
rejected  it.  This  change  will  now  be  completed  post-construction  - 
—  at  a  cost  to  Philadelphia  taxpayers  of  $30,000. 

Quite  frankly,  this  federal  judge  has  micro-managed  the 
Philadelphia  criminal  justice  agencies  to  death  —  there  have  been 
debates  over  the  placement  of  flag  poles  on  our  prisons,  whether 
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the  state  judges'  new  chairs  should  be  scotch-guarded,  the  candle 
watt  power  of  the  light  fixtures,  and  the  choice  of  artwork  at  the 
prisons.  Even  if  some  of  these  issues  are  important,  the 
fundamental  question  is  who  should  be  in  charge  of  the  debate  — 
the  federal  judge  or  state  officials? 

This  raises  a  most  disturbing  aspect  of  federal  consent 
decrees  in  prison  conditions  lawsuits.  With  a  consent  decree,  one 
state  political  administration  can  arrogate  unto  itself  powers  it 
does  not  have  under  state  law.  It  can  make  political  decisions, 
embody  them  in  the  federal  court  order,  and  then  insulate  that 
policy  from  change  by  the  next  duly  elected  mayor.  Indeed,  as  it 
stands  now,  prison  caps  can  —  and  have  been  —  unwillingly  forced 
upon  states  for  as  long  as  twenty  years,  with  no  power  vested  in 
the  state  to  be  relieved  of  the  burdensome  weight  of  the  decrees. 

In  Philadelphia,  we  are  saddled  with  these  incredibly 
demoralizing  and  intrusive  consent  decrees  that  the  present  mayor 
has  never  agreed  to  and  that  he  has  spent  several  years  trying  to 
undo.  Perhaps  most  egregious  is  the  fact  that  because  the  prison 
cap  was  part  of  an  agreement  between  the  prior  mayor  and  the 
lawyers  for  the  inmates,  the  District  Attorney  has  been  held  to 
have  no  standing  to  challenge  any  of  these  issues. 

While  I,  the  current  mayor,  and  other  law  enforcement 
officials  are  committed  to  getting  rid  of  the  prison  cap,  we  cannot 
take  the  naive  view  that  this  step  alone  will  solve  the  problem. 
Elimination  of  the  prison  cap  is  the  most  immediate  action  that  can 
be  taken  to  increase  the  effectiveness  of  law  enforcement.   Law 
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enforcement  in  a  large  urban  area  is  tough  enough;  we  cannot  hope 
to  be  successful  with  such  the  huge  handicap  of  a  federally- 
enforced  prison  cap  undermining  our  efforts.  Individualized  bail 
review,  and  the  power  to  punish  those  defendants  who  willfully 
refuse  to  appear  for  their  court  hearings,  are  essential  steps  in 
returning  to  our  state  court  system  the  ability  to  dispense 
justice. 

In  Philadelphia,  we  are  committed  to  devoting  adequate 
resources  to  ensure  humane  prison  conditions  for  inmates  and  safety 
for  our  correctional  officers.  A  new  prison  with  2,000  beds  will 
be  completed  in  the  next  year.  The  City  has  committed  itself  to 
building  another  new  prison  in  the  next  few  years.  Humane 
conditions  are  essential  not  only  because  they  prevent  a  federal 
takeover  of  our  prisons  but,  more  importantly,  because  we  are 
morally  required  to  treat  humanely  all  members  of  our  society,  even 
those  who  break  the  law.  But  we  must  also  recognize  that  resources 
devoted  for  prisoners  come  at  the  expense  of  other  programs 
essential  for  our  law-abiding  citizens.  Philadelphians  do  not  have 
the  luxury  of  housing  prisoners  in  conditions  that  far  exceed  the 
standards  of  humane  treatment  at  the  cost  of  depriving  needy,  law- 
abiding  citizens  of  essential  government  services. 

For  these  reasons,  the  National  District  Attorney's 
Association,  a  bi-partisan  organization  of  prosecutors  from  across 
the  country,  has  unanimously  endorsed  a  resolution  recognizing  the 
severe,  adverse  effects  of  federal  prison  conditions  litigation  and 
strongly  urging  Congress  to  strengthen  the  provisions  of  last 
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year's  Crime  Bill  limiting  remedies  in  prison  litigation.  I 
understand  that  Congressman  Canady  and  Congressman  Geren  are 
offering  a  new  bill  that  would  accomplish  the  major  goals  endorsed 
by  the  National  District  Attorney's  Association.  I  strongly  urge 
the  Judiciary  Committee  to  include  provisions  of  the  Canady-Geren 
Bill  as  part  of  the  1995  Crime  Bill. 

I  genuinely  appreciate  the  invitation  to  speak  here  today. 
For  additional  information  on  this  problem,  I  have  brought  with  me 
a  detailed  history  of  the  Philadelphia  prison  case,  and  copies  of 
the  consent  decrees.  I  strongly  urge  you  to  help  all  of  us  in  law 
enforcement  with  this  overwhelming  problem.  With  Congress'  help  we 
can  finally  have  the  effective  criminal  justice  system  in 
Philadelphia  that  our  citizens  have  the  right  to  expect  but  long 
ago  gave  up  hope  of  ever  seeing. 

Thank  you. 
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Mr.  SCHIFF  [presiding].  Before  turning  to  Mr.  Bronstein,  if  I  may 
have  your  patience  for  1  second.  I  would  like  to  ask  just  one  clarify- 
ing point  at  this  time,  Ms.  Abraham.  Your  testimony  keeps  refer- 
ring to  Philadelphia  prisons,  and  I  am  not  used  to  a  city  name 
being  attached  to  the  word  "prison."  Usually  cities  or  counties  have 
county  jails,  municipal  jails,  and  State-run  prisons.  Could  you  just 
take  a  brief  moment  and  clarify? 

Ms.  Abraham.  Philadelphia  is  a  city  and  a  county.  The  city  and 
the  county  are  one  in  the  same  thing.  So  it  is  the  county  jail  sys- 
tem in  the  city  and  county  of  Philadelphia. 

Mr.  SCHIFF.  But  it  is  still  the  county  jail  for  the  holding  in  these 
felony  cases,  the  holding  of  the  accused  prior  to  felony  conviction 
in  felony  cases  normally? 

Ms.  Abraham.  And  sentenced,  even.  We  have  both  pretrial  and 
sentenced  prisoners. 

Mr.  SCHIFF.  Up  to  a  year? 

Ms.  Abraham.  Up  to  2  years.  But  we  also  have  an  additional 
problem,  as  was  previously  mentioned,  that  I  had  to  go  to  court 
and  get  a  mandamus  action  to  have  our  judges  take  prisoners  with 
multiple  sentences  all  to  the  county  and  have  them  all  aggregated. 
Our  judges  wanted  to  keep  them  in  the  county  prison.  So  it  is  up 
to  2  years. 

Mr.  SCHIFF.  But  basically  you  are  describing  what  we  would  usu- 
ally term  a  county  jail? 

Ms.  Abraham.  County  jail. 

Mr.  SCHIFF.  All  right.  Thank  you  for  that  clarification. 

Ms.  Abraham.  Thank  you. 

Mr.  SCHIFF.  Mr.  Bronstein. 

STATEMENT  OF  ALVIN  J.  BRONSTEIN,  DIRECTOR,  PRISON 
PROJECT,  AMERICAN  CIVIL  LIBERTIES  UNION 

Mr.  Bronstein.  Thank  you,  Mr.  Chairman. 

With  your  indulgence  and  the  indulgence  of  the  committee,  I 
would  like  to  address  a  set  of  personal  remarks  to  Detective  Boyle 
as  a  father. 

I  was  very  touched  by  his  testimony.  I  am  the  father  of  five  chil- 
dren, and  have  three  grandchildren.  Two  of  my  daughters  have 
been  the  victims  of  rather  nasty  muggings,  one  in  the  city  of  Phila- 
delphia, one  in  the  city  of  Boston.  I  felt  anger  and  pain,  not  any- 
where near  what  you  felt  given  the  loss  of  Danny.  I  just  want  you 
to  know  I  really  feel  for  you. 

Mr.  Boyle.  Thank  you. 

Mr.  Bronstein.  I  think  crime  is  a  big  problem  in  this  country; 
however,  I  am  a  little  puzzled  by  the  testimony  of  Detective  Boyle 
and  District  Attorney  Abraham,  because  I  thought  we  were  here  to 
talk  about  H.R.  3,  which  has  nothing  to  do  with  prison  caps.  Prison 
cap  legislation  was  passed  last  year  by  Congress,  signed  into  law 
by  the  President,  and  in  fact  the  Philadelphia  prison  case  and  its 
caps  are  currently  the  subject  of  litigation  under  that  law  in  the 
Federal  court  in  Philadelphia.  I  thought  we  were  here  to  talk  about 
title  VII  of  H.R.  3,  which  has  to  do  with  amendments  to  the  Civil 
Rights  of  Institutionalized  Persons  Act,  so-called  frivolous  prisoner 
lawsuits  and  so  on,  I  will  address  my  remarks  to  those. 
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I  want  to  first  quote  something  by  Prof.  Norval  Morris,  who  was 
the  former  dean  of  the  University  of  Chicago  Law  School,  a  long- 
time advisor  to  the  Federal  Bureau  of  Prisons  and  the  director  of 
the  Center  for  Studies  of  Crime  at  the  University  of  Chicago.  He 
wrote  in  his  book,  "The  Future  of  Imprisonment,"  which  I  rec- 
ommended to  all  of  you  and  I  quote,  "Prison  is,  after  all,  the  largest 
power  that  the  State  exercises  in  practice  on  a  regular  basis  over 
its  citizens.  Perhaps  if  we  can  bring  principle  and  justice  to  the  ex- 
ercise of  the  power  of  imprisonment,  much  else  will  improve  in  the 
uneasy  tension  between  freedom  and  authority  in  post-industrial 
society.  And  that  is  what  this  is  all  about." 

What  is  unique  about  the  United  States,  and  now  joined  by  Can- 
ada now  that  it  has  its  own  human  rights  charter,  what  has  gen- 
erally been  unique  about  this  country  is  our  Constitution,  our  Bill 
of  Rights  and  the  fact  that  the  courts  are  there  to  protect  us  all, 
all  of  us,  not  just  prisoners,  but  all  of  us  from  the  illegal  use  of 
power  by  the  State.  And  I  use  the  term  "State"  broadly  to  mean 
any  part  of  the  government.  That  is  the  great  difference  between 
this  country  and  most  others,  the  role  of  the  courts. 

If  you  look  at  the  history  of  the  rise  of  fascism  in  Nazi  Grermany 
in  the  1930's  and  in  the  Soviet  Union  in  the  1920's  and  1930's,  the 
first  thing  they  did  was  to  limit  the  power  of  the  courts  to  review 
the  treatment  of  citizens  by  various  government  agencies  and  that 
allowed  fascism  to  rise. 

The  title  of  this  section  that  we  are  here  to  address  is  stopping 
abusive  prisoner  lawsuits.  And  one  of  the  mythologies  that  persists 
in  this  country  is  that  the  filing  of  prisoner  lawsuits  by  prisoners 
themselves  is  going  off  the  scale,  out  of  all  control,  increasing  dra- 
matically. And  it  happens  not  to  be  true. 

Just  a  bit  of  data  on  that:  There  is  no  flood  of  prisoner  litigation. 
Prison  population,  to  give  you  a  sense  of  measure  between  1982 
and  1992,  prison  population  in  this  country,  just  prisons,  not  jails, 
increased  114  percent  from  413,000  to  883,000.  During  that  same 
period,  the  filing  of  prisoner  lawsuits  increased  only  65  percent.  So 
when  you  look  at  it  on  a  per  capita  basis,  the  filing  of  prisoner  law- 
suits is  not  a  flood.  It  is  going  down. 

What  is  troubling  about  this  piece  of  legislation,  it  seems  to  me, 
is  that  the  concept  of  justice  is  gone.  In  fact,  in  the  amendments 
to  the  Civil  Rights  of  Institutionalized  Prisons  Act,  the  words  "in 
the  interest  of  justice"  are  actually  removed  expressly  by  this  legis- 
lation. The  advisory  role  for  correctional  employees  and  inmates 
are  removed  expressly.  Any  attempt  that  existed  in  the  law  to  fol- 
low Democratic  values  has  been  excised. 

Let  me  give  you  a  little  bit  of  reality  and  let  me  just  question — 
I  know  that  the  term  "activist  Federal  judge"  is  much  in  use.  It  is 
a  popular  phrase.  It  is  like  a  song  title. 

It  just  isn't  true.  I  have  been  a  lawyer  for  43  years.  All  of  that 
time  doing  civil  rights  and  civil  liberties  litigation  in  Federal 
courts.  I  believe  I  know  more  Federal  judges  in  this  country  than 
any  other  lawyer  living  today.  And  I  have  never  met  a  Federal 
judge  who  didn't  hate  prison  litigation.  It  is  their  most  feared, 
feared  kind  of  litigation.  It  is  cumbersome.  It  goes  on  for  a  long  pe- 
riod of  time,  as  Ms.  Abraham  has  pointed  out.  It  results  in  all 
kinds  of  mail,  personal  mail  to  the  judges  by  prisoners.  They  don't 
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like  to  do  it.  It  is  messy.  They  are  forced  to  do  it  because  of  the 
oath  they  take  to  uphold  and  defend  the  Constitution  and  Federal 
judges  intervene  in  State  and  prison  and  local  prison  and  jails  only, 
only  when  the  State  and  local  prison  officials  and  jail  officials  abdi- 
cate their  responsibility  and  allow  their  facilities  to  become  uncon- 
stitutional. But  the  judges  don't  like  that  litigation.  So  this  activist 
Federal  judge  thing  is  really  in  another  sense  a  mythology. 

A  few  pieces  of  data  upon — because  most  of  this  legislation  is  ad- 
dressing or  is  attempting  to  limit  the  filing  of  what  we  call  pro  se 
lawsuits  where  prisoners  file  lawsuits  themselves  without  lawyers. 
That  is  what  this  legislation  is  intended  to  address. 

We  already  have  provisions  in  the  law  for  the  famous  case  that 
Chief  Justice  Warren  Burger  used  to  talk  about,  the  prisoner  who 
filed  the  lawsuit  about  four  packs  of  cigarettes.  That  is  covered  by 
existing  law.  So  let's  look  a  little  more  broadly  at  pro  se  litigation. 

We  do  an  annual  study  of  State  prisons  and  the  courts  and  I 
think  the  district  attorney  is  familiar  with  that.  There  are  42 
States  today  in  which  their  entire  State  prison  is  under  some  form 
of  Federal  court  order  or  the  major  facilities  in  that  State  are 
under  Federal  court  order.  Half  of  those  cases  were  filed  originally 
by  prisoners.  In  the  famous  Alabama  case,  a  Republican  judge, 
Frank  M.  Johnson,  a  distinguished  judge,  entered  an  order  finding 
the  entire  State  prison  system  unconstitutional.  That  lawsuit, 
which  I  was  privileged  to  be  engaged  in  the  trial  of,  was  started 
by  the  handwritten  filing  of  an  80-year-old  prisoner,  Worley  James, 
to  the  judge  complaining  about  some  prison  conditions  in  a  very 
inartful  way  that  would  have  been  dismissed  under  this  legislation. 
And  that  lawsuit  ended  the  19th  century  torture  that  was  going  on 
in  that  prison  system  and  brought  that  prison  system  into  the  20th 
century.  And  the  same  is  true  for  half  of  the  major  litigation  that 
goes  on  in  this  country. 

The  Supreme  Court,  in  the  last  4  years — and  this  is  not  the  War- 
ren court.  This  is  not  what  people  would  characterize  as  a  progres- 
sive or  liberal  court.  I  think  it  is  an  honest  court.  I  think  it  is  a 
conservative  court,  but  they  are  doing  what  they  are  supposed  to 
do  generally.  They  have  had  four  eighth  amendment  cases  in  the 
last  4  years.  Four  of  them:  In  1991,  Wilson  v.  Sider  dealing  with 
prison  conditions  and  the  standard  of  proof  there;  in  1992,  Hudson 
V.  McMillian,  the  standard  of  proof  in  a  case  where  prisoners  allege 
beatings  by  prison  officers;  in  1993,  Helling  v.  McKinney,  a  case 
where  a  prisoner  says  he  is  being  injured  by  secondhand  smoke, 
passive  smoke  in  the  prison;  and  in  1994,  this  past  term.  Farmer 
V.  Brennan,  the  rape  of  a  prisoner  in  a  maximum  security  prison 
and  the  standard  of  proof  of  notice  to  prison  officials. 

Those  are  all  of  the  eighth  amendment  cases  decided  by  the  court 
in  the  last  4  years.  Every  single  one  of  those  cases  was  filed  ini- 
tially by  a  prisoner  by  him  or  herself  pro  se,  without  a  lawyer.  Two 
of  those  cases,  Farmer  and  Hudson,  got  to  the  Supreme  Court  sole- 
ly on  prisoner  handwritten  or,  prisoner  typed  petitions,  and  in  both 
of  those  cases  I  was  appointed  to  represent  the  prisoners  in  the  Su- 
preme Court.  The  other  two  cases  were  also  pro  se. 

We  were  asked  by  the  prisoner  in  one  case  to  take  it  on  and  in 
the  other  case  we  were  amicus,  or  friend  of  the  court.  Four  very 
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important  eighth  amendment  cases  which  might  not  have  reached 
the  court  if  this  law  were  enacted. 

So  this  concept  that  all  prisoner  lawsuits  are  frivolous  is  not 
true.  Current  law  takes  care  of  the  four  packs  of  cigarette  cases. 
We  don't  need  to  expand  those  statutes  and  close  the  door  com- 
pletely to  prisoners. 

I  would  like  to  hear  members  of  this  committee,  and  I  don't  mean 
to  be  disrespectful,  to  explain  these  provisions  to  my  client,  Keith 
Hudson. 

Hudson  was  the  plaintiff  in  Hudson  v.  McMillian.  He  was  a 
young  black  man  in  prison  in  Louisiana.  He  is  now  out  on  the 
streets  because  it  turns  out,  by  the  way,  that  he  had  been  in  prison 
illegally  for  5  years.  His  sentence  was  illegal.  He  had  served  5 
years  that  he  shouldn't  have  served. 

During  that  time,  he  was — one  night  at  2  o'clock  in  the  morning 
after  a  verbal  altercation  with  an  officer  about  washing  his  clothes 
in  the  toilet  because  he  was  not  allowed  out  of  his  cell  to  get  to 
the  laundry  during  the  day,  he  was  placed  in  leg  irons  by  two  ser- 
geants. He  was  placed  in  a  waist  chain.  He  was  then  shackled  to 
the  waist  chain  with  handcuffs — 2  o'clock  in  the  morning — removed 
out  of  his  cell,  taken  down  a  corridor  where  no  one  else  could  see 
or  hear  them. 

The  two  sergeants  were  each  6  feet  tall  and  weighed  over  200 
pounds.  Keith  Hudson  was  a  little  taller  than  I  am.  For  the  record, 
I  am  5  feet  7,  barely.  Keith  Hudson  weighed  159  pounds.  They  took 
him  around  this  corner.  And  then  in  the  sight  of  a  lieutenant  who 
stood  by,  they  beat  him  up.  They  didn't  kill  him.  They  didn't  break 
his  bones,  but  they  beat  him. 

Can  you  imagine  the  terror  that  that  man  felt?  He  filed  a  lawsuit 
about  that  incident  himself  and  could  have  been  prevented  from 
having  a  day  in  court  by  this  legislation. 

Briefly,  let  me  end  by — and  I  wish  the  attorney  general  of  Vir- 
ginia was  still  here.  A  little  more  than  100  years  ago,  the  Supreme 
Court  of  Virginia  in  a  case  called  Ruffin  v.  Commonwealth  said, 
and  I  quote,  "at  that  time  the  prisoner  is  for  the  time  being  the 
slave  of  the  State." 

Well,  the  law  has  changed.  Our  Supreme  Court  has  said  that  is 
not  true.  The  prisoner  is  a  citizen,  has  certain  rights.  The  Bill  of 
Rights  applies  to  the  prisoner.  Let  us  not  march  back.  That  is  what 
this  legislation,  this  title  does,  it  marches  us  back  to  the  19th  cen- 
tury. Thank  you. 

Mr.  McCOLLUM.  Thank  you,  Mr.  Bronstein. 

The  Chair  will  yield  my  personal  time  and  yield  my  time  to  Mr. 
Scott  of  Virginia. 

Mr.  Scott.  Mr.  Chairman,  I  understand  we  have  time  con- 
straints with  other  panelists  so  I  will  be  extremely  brief  and — 

Mr.  SCHIFF  [presiding].  You  have  the  full  5  minutes,  Mr.  Scott. 

Mr.  Scott.  I  understand  that  we  are  pressed.  So  I  will  just  make 
a  couple  of  comments. 

Mr.  Boyle's  testimony  has  had  the  effect  of  reminding  us  that 
when  we  make  decisions  on  this  panel  it  has  an  effect  on  real  peo- 
ple, and  we  need  to  do  everything  we  possibly  can  to  make  sure 
families  in  the  future  aren't  afflicted  with  the  kind  of  pain  that  you 
have  described  today.  And  that  is  our  challenge,  to  try  to  make 
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those  decisions.  And  you  have  reminded  us  how  real  those  deci- 
sions are. 

Mr.  Boyle.  I  appreciate  that.  Thank  you,  sir. 

Mr.  Scott.  Mr.  Bronstein  has  indicated  to  us  why  we  have  a  dif- 
ficult situation.  There  are,  in  fact,  some  frivolous  lawsuits  filed,  but 
you  don't  know  whether  it  is  frivolous  or  not  until  it  has  actually 
been  heard.  And  you  have  to  treat  the  frivolous  lawsuits  just  like 
the  substantive  lawsuits  because  you  don't  know  which  category  a 
particular  lawsuit  will  be — which  category  it  really  fits  under. 

Ms.  Abraham,  I  am  a  little — I  am  confused,  as  Mr.  Schiff  appar- 
ently was,  in  the  city  and  county  and  whatnot.  With  50,000  out- 
standing warrants,  I  assume  the  problem  is  overcrowding,  is  part 
of  the  problem  in  Philadelphia. 

Ms.  Abraham.  The  allegation,  Mr.  Scott,  is  that  the  prison  was 
overcrowded. 

Mr.  Scott.  How  many  cells  would  you  need  to  alleviate  over- 
crowding? 

Ms.  Abraham.  Well,  let  me  put  it  this  way 

Mr.  Scott.  There  are  50,000  outstanding  warrants. 

Ms.  Abraham.  Well,  that  depends  a  lot — remember,  we  are  talk- 
ing about  a  prison  that  has  a  dual  function.  A  pretrial  detection  fa- 
cility for  those  who  cannot  make  bail 

Mr.  Scott.  Rather  than  respond  now,  let  me  see  if  I  can  get 

Ms.  Abraham.  Sorry. 

Mr.  Scott  [continuing].  Some  information  from  you  for  the 
record  after  it  is  over.  I  would  like  to  know  how  many  beds  you 
have  now  and  how  many  you  would  need  to  accommodate  the  de- 
mand. 

Ms.  Abraham.  Right  now  we  have,  if  we  permitted  in  Philadel- 
phia— that  is  the  county,  city  and  county,  if  we  could  double  cell 
our  present  prison  facilities,  we  would  have  5,400  spaces.  On  top 
of  that,  the  Philadelphia  city  has  just  erected  a  new  2,000-bed  facil- 
ity and  there  are  plans  yet  to  build  another  facility  of  at  least  1,000 
beds  or  more  within  the  next  year  or  so.  Now  that  assumes,  how- 
ever, that  the  present  facility,  Holmesburg  prison,  stays  open. 
There  is  a  plan  to  demolish  the  oldest  prison  in  Philadelphia,  of 
course  Holmesburg  prison. 

Mr.  Scott.  Just  to  tie  things  up,  that  is  8,400  cells.  You  have 
50,000  outstanding  warrants. 

Ms.  Abraham,  Yes.  But  many  of  them  are  not  one-person  bench 
warrants.  Some  people  have  10,  50.  I  think  the  figures  are — 

Mr.  Scott.  What  is  the  population  of  Philadelphia? 

Ms.  Abraham.  1,600,000. 

I  think  the  figures,  Mr.  Scott,  are  really  fairly  plain  in  almost 
every  jurisdiction.  The  same  people  are  arrested  over  and  over 
again.  For  example,  in  Detective  Boyle's  case,  the  man  he  is  speak- 
ing of  was  arrested  for  crimes  that  would  be  considered  nonviolent, 
car  theft.  He  was  arrested  once.  He  was  allowed  out  on  prison  cap. 
He  was  arrested  again.  He  was  allowed  out  on  prison  cap.  And  very 
shortly  thereafter  is  when  Officer  Boyle  saw  this  man  riding  down 
a  one-way  street  and  for  all  that  officer,  all  it  might  be  is  a  traffic 
ticket  or  tell  the  man  to  turn  around  or  ask  for  his  driver's  license. 
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Mr.  Scott.  I  think  we  have  some  time  constraints  that  we  are 
trying  to  deal  with,  and  at  this  point  I  reserve  the  balance  of  my 
time.  Ms.  Abraham,  I  apologize. 

Ms.  Abraham.  Quite  all  right,  Mr.  Scott. 

Mr.  SCHIFF.  The  gentleman  from  Virginia  reserves  the  balance  of 
his  time.  Mr.  Heineman. 

Mr.  Heineman.  Thank  you,  Mr.  Heineman. 

Mr.  SCHIFF.  Keep  that  thought.  On  the  promotion  to  Speaker, 
that  is  all. 

Mr.  Heineman.  Mr.  Chairman,  you  have  our  heartfelt  S3nnripathy 
to  you  and  your  family. 

Mr.  Boyle.  Thank  you  very  much,  sir. 

Mr.  Heineman.  Again  back  home,  we  have  heard  from  the  dep- 
uty attorney  general  the  inside-the-beltline  perspective,  and  we 
reached  outside  the  beltline  and  we  heard  two  real-life  attorney 
generals  of  the  States  here  appealing  for  help,  appealing  for  relief. 
Then  we  heard  the  mayor.  We  heard  a  couple  of  prosecutors  and 
the  sheriff,  and  the  names  and  the  faces  are  different  but  the 
theme  is  the  same.  They  are  crying  out  for  help. 

And  because  we,  and  I,  push  prison  construction  is  not  because 
we  are  barbaric.  Cops  are  not  barbaric.  At  times  they  do  wrong. 
That  is  why  we  have  a  civil  liberties  union,  people  coming  forward 
and  speaking  to  those  issues.  We  had  a  Rodney  King  scenario  and 
the  cops  were  wrong.  And  you  can  go  across  this  country  of  millions 
of  confrontations  between — between  professional  people  in  govern- 
ment and  people  that  end  up  being  victims  and  subjects  of  lawsuits 
and  litigants.  We  are  not  barbaric  on  this  side  of  the — not  Speaker 
but  the  chairman. 

I  think  if  you  look  back  in  history — and  I  can  speak  for  38  years 
in  law  enforcement — when  someone  falls  out  on  the  street,  it  is  not 
your  citizen  that  gets  down  and  breathes  into  their  lungs.  It  is 
cops.  It  used  to  be — it  used  to  be  cops  and  now  it  is  a  little  different 
now  with — with  the  way  things  are. 

But  the  cops  do  this.  And  who  pulls  people  off  the  roofs  of  houses 
that  are  about  to  jump  or  climbs  up  on  spans  of  buildings?  Cops. 
As  tough  as  they  can  be,  that  is  how  soft  they  are. 

And  they  are  concerned  about  crime  prevention.  Who  knows 
more  about  crime  prevention  than  the  cops?  I  have  been  doing 
crime  prevention  for  a  long  time.  Tell  me  about  reaching  out  to  talk 
to  people  about  crime  prevention,  and  I  don't  look  at  crime  preven- 
tion things  lightly.  I  look  at  it  from  a  different  perspective.  I  think 
the  problems  of  crime  prevention  reach  into  education  and  reach 
into  welfare,  and  we  have  to  do  reforms  of  both  of  those  issues  to 
get  to  the  real  guts  of  crime  prevention.  We  have  to  change  people's 
perspectives,  and  that  starts — that  starts  from  Project  Head  Start 
and  goes  all  the  way  up.  We  have  to  care  for  people  and  we  have 
to  give  them  assistance. 

I  know.  I  have  walked  through  housing  developments  in  high- 
risk  areas  and  I  have  seen  kids  this  size,  this  tall,  3-foot,  3V2-foot, 
just  as  cute  as  can  be,  and  you  just  want  to  pick  them  up  and  hug 
them,  they  are  that  cute.  And  the  next  time  you  see  them  they  are 
6-foot  tall  and  you  are  chasing  them.  Something  happens  between 
3-foot  and  6-foot. 
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You  and  I  know  what  happens.  They  reach  out  for  someone  in 
some  place  in  this  gradation  of  this  physical  body  and  those  people 
are  there  not.  So  what  they  do  is,  they  network  with  the  closest 
person,  closest  to  them  and  oftentimes  they  are  just  not  the  right 
people  to  do  that.  We  have  to  get  parents  back  in  the  homes.  That 
is  crime  prevention. 

You  never  saw  a  girl  gang — or  most  of  you  never  saw  a  girl  gang, 
and  you  ask  yourself  why.  Because  they  had  a  mother  to  identify 
with. 

The  same  in  schools.  We  have  to  deal  with  the  dropouts.  In  the 
penitentiaries  in  this  country,  82  percent  of  the  inmates  are  high 
school  dropouts.  Now,  if  you  can't  put  that  together  with  crime  pre- 
vention, then  I  can't  do  any  better  at  explaining  to  you  where  the 
problems  are.  And  the  problems  in  this  country  where  crime  is  con- 
cerned are  the  teenagers,  and  now  even  preteens  throwing  kids  out 
of  windows,  and  the  early  twenties;  that  is  where  we  have  to  go. 

This  committee  has  to  network  with  other  committees  to  right 
the  wrongs  and  give  people  a  piece  of  the  pie  and  some  hope.  I  am 
not  talking  like  a  liberal.  I  am  talking  about  practicalities,  the 
problems  of  the  teenagers;  and  we  have  to  help  them.  And  giving 
them  midnight  basketball  is  not  helping  them.  It  is  just  taking 
them  out  of  the  house  at  midnight  instead  of  bringing  them  back. 
I  am  for  4  p.m.  basketball,  7  p.m.  homework  and  midnight  mass, 
but  that  doesn't  mean  you  have  to  be  for  that. 

But  we  have  got  to  get  back  to  values  in  this  country  where  we 
can  get  back  to — we  can  get  back  to  "Father  Knows  Best"  instead 
of  "Married  With  Children."  I  mean,  that  is  where  we  came  from 
and  here  is  where  we  are. 

I  am  not  against  crime  prevention.  I  am  against  throwing  money 
to  people  and  telling  them  it  is  going  to  help  them  when  it  really 
won't  help  them;  it  is  just  a  bandaid. 

So  when  we  can  come  together  on  a  bipartisan  initiative  and  af- 
fect people  in  those  real  ways,  we  have  captured  crime  prevention 
without  having  to  talk  about  double  locks  on  your  doors  and  pin- 
ning your  windows  and  things  of  that  nature. 

Mr.  Chairman,  I  yield  back  the  balance  of  my  time. 

Mr.  SCHIFF.  Thank  you,  Ms.  Lofgren. 

Ms.  Lofgren.  Thank  you  very  much.  I  am  aware  of  our  time  con- 
straint. I  do  want  to  mention  to  my  colleague  how  interested  I  am 
in  his  comments  and  how  much  I  look  forward  to  working  with  him 
in  pursuing  some  of  those  ideas  as  the  Congress  proceeds.  I  think 
there  is  room  for  us  to  work  together  to  solve  the  problems  of  juve- 
nile crime. 

To  the  district  attorney,  I  was  very  interested  to  hear  your  story 
because  it  reminded  me  so  much  of  my  8  years  as  a  defendant  in 
a  jail  overcrowding  lawsuit  in  California.  That  was  a  State  court 
proceeding,  not  a  Federal  court  proceeding,  and  it  was  counter- 
productive. It  was  a  nightmare.  It  was  exactly  as  you  have  de- 
scribed it.  It  brought  back  old  and  bad  memories. 

On  the  other  hand,  part  of  the  solution,  you  cannot  build  your 
way  out,  as  I  am  sure  you  are  aware,  of  the  crime  problem.  But 
there  is  a  point  that  you  do  need  to  expand  your  jail.  And  it  sounds 
like  you  were  past  there  and  the  governing  body  really  needed  to 
spend  some  money. 
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California  has  had  bond  measures,  voter-approved  bond  meas- 
ures for  local  jail  construction;  and  we  really,  as  the  taxpayers  of 
the  State,  stood  up  to  the  bad  and  put  our  money  on  the  line  and 
did  it. 

Has  the  State  of  Pennsylvania  done  something  similar? 

Ms.  Abraham.  We  certainly  have  in  Pennsylvania.  As  a  matter 
of  fact,  there  are  probably  10,000  new  cells  either  just  coming  on 
line  or  about  to  come  on  line  for  our  statewide 

Ms.  LOFGREN.  Those  were  built  by 

Ms.  Abraham.  Taxes  and  some  are  open  now  and  some  will  be 
open  in  the  next  year.  And  also  by  bond  measures  and  so  forth. 
Sometimes  it  is  not  always  taxes,  sometimes  it  is  bonds. 

Ms.  Lofgren.  We  have  done  that  as  well. 

You  are  aware  that  there  is  nothing  in  this  bill  that  would  pro- 
vide funding  for  county  jails,  aren't  you? 

Ms.  Abraham.  Yes,  I  am. 

Ms.  Lofgren.  Because  I  would  be  interested  in  your  thoughts; 
you  don't  have  to  give  them  right  now,  but  if  you  had  some 
thoughts  on  how  counties  and  States  might  work  together. 

I  am  a  strong  believer  that — we  focus  in  on  State  prisons  and  po- 
lice officers,  and  that  is  not  inappropriate,  but  if  you  don't  have 
prosecutors  to  prosecute  the  people  who  are  arrested,  the  system 
doesn't  work.  If  you  don't  have  room  in  your  county  jail  to  hold  the 
people,  then  having  a  lot  of  prison  space  doesn't  help  either. 

I  would  be  interested  in  your  thoughts,  maybe  in  writing  after 
this  hearing,  on  what  relationship  could  be  arranged  using  this  bill 
between  States  and  counties  to  address  that  issue. 

Finally — I  guess  this  is  both  for  yourself,  Ms.  Abraham,  as  well 
as  Mr.  Bronstein — it  seems  to  me,  there  are  certainly  frivolous  law- 
suits and  there  is  nothing  inherently  wrong  with  asking  an  individ- 
ual who  has  even  a  civil  rights  claim  to  exhaust  administrative 
remedies  before  going  to  court.  That  is  done  in  sex  discrimination 
cases  and  others. 

I  do  understand  your  point,  Mr.  Bronstein,  about  dismissing  po- 
tentially meritorious  cases,  but  it  strikes  me  that  the  way  to  get 
at  the  things  that  you  have  mentioned,  Ms.  District  Attorney,  and 
that  I  had  to  deal  with  as  a  local  government  official — that  was 
stupid,  in  my  opinion,  in  terms  of  real  protection  for  inmates — real- 
ly isn't  through  the  procedures  of  lawsuits,  but  the  standards  that 
are  being  applied  in  matters  that  are  being  brought  forward. 

For  example,  we  had  to  go  to  Mac/s  to  buy  sheets  and  there 
were  certain  temperatures  required.  You  can't  keep  potatoes  for 
adult  prisoners  on  the  same  palette  as  potatoes  for  juvenile  offend- 
ers. Stuff  that  is  ludicrous.  And  if  we  were  to  address  those  stand- 
ards rather  than  bringing  forth  grievances,  maybe  we  would  have 
a  better  result. 

Ms.  Abraham.  Let  me,  if  I  may,  say  that  with  respect  to  the  law- 
suits that  we  have  been  told  about,  that  there  would  be  nothing 
wrong  and  there  would  be  nothing  to  prevent  those  cases  that  we 
have  heard  about  this  afternoon  from  being  taken  to  the  courts 
after  the  administrative  remedies  have  been  exhausted.  And  I 
think  that  is  one  of  the  things  that  title  VII  does.  It  says,  you  ex- 
haust your  administrative  remedies  first;  it  doesn't  say  that  you 
are  barred  from  the  Federal  courts. 
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It  also  requires  that  if  you  are  bringing  a  claim  in  forma 
pauperis  that  if  you  don't 

Ms.  LOFGREN.  I  know  what  it  says.  I  am  wondering  about  the 
standards  as  compared  to  the  ability  to  get  yourself  to  court  as  a 
vehicle  for  dealing  with  this  issue. 

Ms.  Abraham.  If  I  could  add  one  more  gloss  to  the  idea  of  what 
I  am  concerned  about,  do  you  know  now  that  in  our  prisons,  be- 
sides the  frivolous  lawsuits  of  not  enough  peanuts  in  the  peanut 
butter,  or  my  toothbrush  did  not  have  enough  bristles,  or  whatever 
the  lawsuits  are,  plus  the  substantive  issue  of  how  prisoners  are 
treated  in  prisons,  which  we  will  save  for  another  day,  we  are  find- 
ing an  alarming  rate  of  people  in  prison  who  are  suing  our  victims 
and  our  witnesses.  And  the  prisoner  is  appointed  an  attorney  right 
away. 

This  is  a  new  kind  of  victim  and  witness  intimidation.  If  it 
doesn't  work  when  you  intimidate  your  witness  on  the  street,  you 
file  a  lawsuit  against  them  where  the  victim  or  witness  has  to  come 
with  his  own  lawyer  at  his  own  expense.  We  have  one  of  our  vic- 
tims or  witnesses  who  has  paid  $30,000. 

Ms.  LoFGREN.  There  are  certain  remedies  against  the  lawyer  for 
lawsuits,  and  in  California  you  would  be  sanctioned  for  bringing 
frivolous  matters  as  a  lawyer. 

Ms.  Abraham.  Unfortunately,  it  is  very  difficult  to  get  rule  XI  re- 
lief. On  top  of  that,  prisoners  don't  have  any  money,  and  unless 
this  Gk)vernment  prevents  that  kind  of  lawsuit  against 

Ms.  LoFGREN.  My  time  is  almost  up  and  I  would  like  Mr. 
Bronstein  to  at  least  comment  on  my  question  if  he  has  a  moment 
to  do  so. 

Mr.  Bronstein.  On  the  question  of  standards  or  what  Ms.  Abra- 
ham just  said? 

Ms.  LoFGREN.  To  get  at  frivolous  suits,  address  the  standards  to 
which  we  are  holding  prisons  and  jails,  as  compared  to  the  vehicle 
for  bringing  those  issues  forward. 

Mr.  Bronstein.  My  point  was,  and  is,  that  current  law  is  ade- 
quate. Title  XXVTII,  section  1915  provides  that  a  Federal  judge 
may  and  should  dismiss  frivolous  lawsuits.  And  the  current  version 
of  title  XLII,  the  Civil  Rights  of  Institutionalized  Persons  Act,  has 
a  requirement  in  there  that  a  judge  can  direct  a  prisoner  to  ex- 
haust and  come  back  in  180  days. 

What  I  am  concerned  about  is  making  it  so  automatic  that  the 
kind  of  Keith  Hudson  lawsuit  can  be  thrown  out,  throwing  out  the 
baby  with  the  bathwater.  There  is  adequate  current  law  and  what 
should  be  done  and  what  is  done  in  many  districts  is  that  they 
have  a  pro  se  law  clerk  who  reviews  all  the  petitions  and  says  the 
case  involving  four  packs  of  cigarettes,  that  you  can  dismiss  with- 
out any  hearing.  But  where  a  prisoner  says,  I  was  beaten  and  I 
don't  know  how  to  file  a  lawsuit  or  something,  then  the  judge  ought 
to  at  least  ask  Ms.  Abraham  or  the  district  attorney  or  the  attorney 
general,  tell  us  about  this.  Let's  have  a  little  bit  of  an  inquiry. 

It  doesn't  have  to  be  a  full-scale  trial.  I  don't  have  to  appoint  a 
lawyer.  There  is  adequate  provision  or  power  and  authority  for  the 
courts  to  review  this. 

Federal  judges  do  not — do  not  jump  out  and  look  for  these  cases 
to  take  over  prisons.  They  don't  want  to  do  that.  So  you  are  right 
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that  there  has  to  be  a  set  of  standards.  I  think  they  exist.  The  Fed- 
eral Judicial  Center  and  the  Judicial  Conference  has  bench  books 
for  the  judges  on  how  to  deal  with  prisoner  pro  se  lawsuits.  Every 
district  that  I  know  of  has  a  pro  se  law  clerk  to  deal  with  these 
sorts  of  things.  The  courts  of  appeal  have  pro  se  law  clerks;  protec- 
tion of  the  courts  against  this  is  there. 

Ms.  Abraham.  I  might  add  that  there  is  no  such  thing  as  a  little 
inquiry  on  these  matters.  I  understand — we  respectfully  disagree 
with  each  other,  but  when  somebody  says  something  has  happened, 
there  is  no  such  thing  as  a  little  inquiry  about,  well,  I  was  beaten. 
It  is  a  grand  inquiry.  I  am  not  saying  this  is  wrong.  I  am  not  con- 
cerning myself  with  those  issues,  but  what 

Ms.  LOFGREN.  In  my  experience,  that  is  correct,  there  is  no  such 
thing  as  a  little  inquiry. 

Ms.  Abraham.  Could  you  tell  us  about  this?  We  are  talking  about 
a  grand-scale  investigation,  and  if  I  even  tried  to  answer — I  am  not 
the  right  party,  but  if  I  am  the  attorney  general  of  the  State  and 
I  say,  I  will  look  into  this,  and  I  say,  I  found  no  evidence,  I  would 
have  to  start  showing  what  I  did  and  didn't  do.  It  is  an  impossible 
burden. 

Ms.  Lofgren.  Thank  you. 

Mr.  Bronstein.  The  real  answer  is,  if  prison  systems  had  ade- 
quate grievance  mechanisms  and  grievance  procedures,  they  would 
themselves  take  care  of  90  percent  of  this  stuff. 

Mr.  McCOLLUM  [presiding].  Thank  you. 

Mr.  Bryant. 

Mr.  Bryant  of  Tennessee.  In  the  interest  of  time,  I  wanted  to  as- 
sociate myself  with  the  remarks  of  Mr.  Heineman.  And  I  will  yield 
back  the  balance  of  my  time. 

Mr.  McCOLLUM.  All  right. 

Ms.  Jackson  Lee,  you  have  not  gone  yet,  have  you?  You  may 
have  it.  It  is  all  yours.  Mr.  Bryant  was  kind  enough  to  say  he  didn't 
want  to  take  any.  It  goes  right  to  you. 

Ms.  Jackson  Lee.  Mr.  Chairman,  thank  you,  and  I  will  follow 
suit  on  a  limited  basis.  Let  me  indicate  to  Detective  Boyle  that — 
and  you  never  can  get  away  from  your  roots.  As  a  locally  elected 
official,  the  heaviness  of  attending  one  more  officer's  funeral  re- 
mains with  me.  So  I,  too,  thank  you  for  your  efforts  and  also  your 
willingness  to  be  here  today. 

I  wanted  to  briefly  try  to  pursue  the  realism  of  the  prison  fund- 
ing potential,  noting  my  colleagues'  comments  about  the  lack  of  dol- 
lars for  the  county  system.  Certainly,  as  a  former  municipal  court 
judge,  I  faced  the  fears  of  an  overwhelmingly  crowded  city  system 
and  then  county  system. 

As  an  officer,  do  you  see  the  value  in  this  concept  called — and  I 
worked  with  my  sheriff  in  Harris  County,  in  Texas — called  boot 
camps,  and  have  you  had  any  there,  and  have  you  had  any  expo- 
sure to  those  kinds  of  forms  of  incarceration? 

Mr.  Boyle.  To  my  knowledge,  in  the  Philadelphia  area  we  have 
not  had  any  form  of  boot  camp.  Maybe  on  the  juvenile  level,  which 
I  think  if  you  are  going  to  start  something  like  that,  you  want  it 
where  you  can  get— just  like  if  you  went  into  the  Army,  15,  18,  and 
19  years  old,  or  in  the  Marine  Corps  when  you  are  young  enough 
to  be  saved  and  molded.  You  want  something  like  that  where  you 
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would  get  the  juvenile  offender  and  try  and  turn  that  person 
around  before  they  become  an  adult  offender  and  repeat  offender 
and  wind  up  the  rest  of  their  life  in  jail  because  they  took  another 
human  life. 

Now,  I  am  not  aware  of  any  boot  camp  facilities  that  we  have  in 
Philadelphia.  Maybe  the  district  attorney  would  know  better  than 
I. 

Ms.  Abraham.  May  I  respond? 

Ms.  Jackson  Lee.  Go  right  ahead.  And  15  to  22  was  the  focus 
of  the  program  that  we  have,  and  an  effective  one.  But  you  are 
right.  You  would  have  to  target  it  right  in  there. 

Ms.  Abraham.  Congresswoman,  I  was  a  municipal  court  judge 
before  I  was  a  common  pleas  trial  judge,  so  I  am  at  one  with  you. 

The  Commonwealth  of  Pennsylvania  has  at  least  two  boot  camps, 
but  they  have  only  recently  opened  in  response  to  how  is  it  that 
we  are  going  to  treat  our  exploding  rate  of  juvenile  crime  where  we 
have  kids  of  7,  8,  9,  and  10  who  are  shoplifting  and  mugging  and 
carrying  guns  and  drugs?  And  the  idea  would  be,  as  you  have  men- 
tioned, to  try  to  save  our  children  and  avoid  the  possibility  of  using 
our  jails,  which  should  be  used  to  their  maximum  extent  possible. 

Whether  or  not  boot  camps  prove  to  be  as  efficacious  as  we  all 
hope  they  will  remains  to  be  seen.  For  example,  many  of  the  States 
which  have  experimented  longer  than  Pennsylvania  on  the  issue  of 
boot  camps  have  found  that  the  recidivist  rate  in  boot  camp  versus 
nonboot  camp  is  almost  the  same.  Six  months — I  would  prefer  if  we 
are  going  to  have,  quote,  "a  boot  camp  kind  of  service,"  or  incarcer- 
ation, that  it  not  be  limited  to  6  months.  And  I  think,  as  Officer 
Boyle  indicated,  when  I  was  sitting  on  the  bench  with  young  of- 
fenders, I  could  always  call  up  the  local  Army  recruiter.  Navy  re- 
cruiter. Marine  recruiter  and  say.  Do  I  have  a  candidate  for  you; 
and  I  could  arrange  it  so  that  I  could  send  this  person  to  the  re- 
cruiter to  sign  up  for  2  or  3  or  4  years,  and  what  I  would  do  is 
defer  adjudication.  I  would  not  pronounce  the  person  guilty.  I 
would  call  up  the  recruiter  and  say,  here  is  your  kid  and  go  fix 
him.  And  we  can't  do  that  anymore,  which  is  a  shame. 

If  we  are  going  to  have  boot  camps,  we  have  to  have  the  modern 
equivalent  of  a  long-term  school,  incarceration  and  treatment  cen- 
ter, because  these  kids  cannot  read  and  they  come  from  tumultuous 
family  situations  and  abusive  backgrounds  and  the  whole  thing. 
And  we  know  what  happens  in  our  juvenile  situations. 

Ms.  Jackson  Lee.  Mindful  of  my  time — and  I  hope  maybe  that 
my  office  will  be  in  a  dialog  with  both  of  you  at  a  future  time — 
and  my  frustration  that  I  would  have  with  H.R.  3  would  focus  on 
many  areas,  but  one  of  the  particular  areas  would  be  the  need  for 
locally  focused  jails,  counties,  and  the  question  as  to  what  relation- 
ship the  States — ^great  respect  for  the  States — would  have  with  the 
local  jurisdiction  in  helping  out  that  immediate  overcrowding,  espe- 
cially when  you  are  talking  about  your  pretrial. 

The  other  point  I  would  raise,  for  Texas  has  had  some  very  good 
success  stories  on  the  boot  camp,  and  the  issue  that  I  would  raise 
would  be,  one,  lacking  flexibility  to  do  what  you  have  just  said,  Dis- 
trict Attorney  Abraham,  which  would  be  to  make  it  longer  if  par- 
ticular States  said,  this  works  for  us,  6  months  is  too  short.  But 
the  fact  that  these  facilities  would  not  be  included. 
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So  I  have  a  sense  of  frustration  there  because  I  think  there  are 
ways  of  making  that  work. 

You  are  right.  We  cannot — there  is  a  different  style  now  in  the 
miHtary.  And  that  is  not  an  outlet,  and  resources  are  tough  and 
problems  are  even  harsher  with  the  kinds  of  young  criminals  that 
we  are  seeing.  But  I  do  have  a  frustration  that  denies  you  that 
flexibility  or  being  able  to  look  further  at  a  boot  camp  at  a  longer 
period  of  time  or  to  help  relieve  you  as  relates  to  the  pretrial  sce- 
nario. So  I  leave  you  with  those  comments  and  I  thank  you. 

I  yield  back  the  balance  of  my  time,  Mr.  Chairman.  Thank  you. 

Mr.  McCoLLUM.  Mr.  Chabot. 

Mr.  Chabot.  Thank  you. 

Ms.  Abraham,  could  I  comment  on  the  requirements  that  Federal 
courts  have  imposed  on  local  and  State  prison  officials  in  the  area 
of  requiring,  for  example,  cable  TV,  modern  weight  equipment,  cer- 
tain square  footage  per  cell  before  you  can  double-cell? 

In  Hamilton  County,  we  dealt  with  a  prison  there  and  we  had 
to  put  acoustical  treatment  on  the  ceilings  and  walls  so  it  wasn't 
too  loud.  There  are  lots  of  people  in  my  district  who  can't  afford 
cable  TV  and  can't  afford  to  join  health  clubs,  yet  many  of  these 
prisoners  seem  to  be  building  up  their  bodies  and  perhaps  becom- 
ing more  dangerous,  rather  than  maybe  they  ought  to  be  develop- 
ing their  minds  so  that  they  could  read. 

Ms.  Abraham.  I  would  prefer,  if  it  would  be  acceptable  to  the 
committee,  to  have  Ms.  Vandenbraak  who  has  chapter  and  verse 
on  that  issue 

Mr.  Chabot.  That  is  fine. 

Ms.  Vandenbraak.  I  think  what  we  are  seeing,  not  only  in  Phila- 
delphia but  across  the  State,  is  that  there  are  many  things  that 
prisoners  are  being  granted  not  only  by  correctional  officials  but 
often  pursuant  to  pressure  from  Federal  judges  or  activist  judges, 
that  far  exceed  the  constitutional  standards. 

In  Philadelphia  we  are  having  debates  about  artwork  in  the  pris- 
on. I  am  sorry,  but  that  is  not  an  appropriate  use  of  the  Federal 
judge's  time  to  be  dictating  artwork.  We  have  had  in  Pennsylvania 
prisons — I  know  a  recent  story  of  where  there  was  one  cable  in  the 
cell,  and  they  were  concerned  about  fights  in  the  cell  over  what 
channel  to  watch.  So  prison  officials  instead,  put  two  cables  into 
the  cell.  It  seems  to  me  that  the  taxpayers  would  find  that  really 
horrif3dng. 

And  I  think  that,  getting  back  to  the  Philadelphia  case,  we  have 
a  consent  decree  here  that  goes  for  10  years  in  which  the  judge 
controls  every  operational  issue  down  to  how  many  notaries  for  our 
law  libraries,  to  the  artwork,  flag  poles  and  even  Scotchguarding 
judicial  furniture.  And  maybe  those  are  important  issues,  but  the 
question  is.  Should  a  Federal  judge  be  deciding  that  or  a  local  gov- 
ernment be  deciding  those  issues? 

Mr.  Chabot.  Arguments  could  be  made  on  behalf  of  prison  offi- 
cials that  they  need  a  mechanism  to  keep  the  prisoners  occupied 
so  that  they  are  not  harming  the  guards  or  other  prisoners,  and 
perhaps  television  goes  in  that  direction.  I  don't  agree  with  that  ar- 
gument, but  nonetheless  it  is  made.  I  think  we  have  gone  far  too 
far  in  providing  some  luxuries  that  should  not  be  there. 

I  think  Mr.  Bronstein  is  chomping  at  the  bit  perhaps. 
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Mr.  Bronstein.  I  don't  want  to  engage  in  that  discussion.  I  don't 
know  of  any  Federal  judges  who  have  ordered  cable  TV.  But  it  is 
interesting  to  me,  Mr.  Chairman — and  with  all  due  respect,  I  don't 
see  any  prison  officials  on  your  list  of  witnesses,  and  I  think  those 
are  the  people  who  could  speak  to  many  of  these  issues. 

For  example,  the  January  3,  1995,  edition  of  Criminal  Justice 
Newsletter  reports  on  a  survey  of  prison  wardens  throughout  the 
country.  Not  a  survey  by  the  ACLU,  a  survey  by  another  body  that 
I  think  you  must  have  some  respect  for,  the  Senate — of  the  U.S. 
Senate  Subcommittee  on  the  Constitution,  the  folks  just  across  the 
street. 

They  did  a  survey  of  wardens,  and  on  this  whole  issue  of  prison 
space,  prison  wardens  throughout  the  country  said  that  on  average 
they  could  release  about  half  of  the  inmates  under  their  super- 
vision without  increasing  the  danger  to  society.  The  prisons  in  this 
country  are  filled  with  nonviolent,  nondangerous  petty  drug  offend- 
ers, half  of  our  prison  population. 

That  finding  was  then  run  by  the  American  Correctional  Associa- 
tion, the  representative  agency  of  all  prison  officials  in  this  coun- 
try, and  they  said — the  president,  Bobby  Husky — those  findings  are 
consistent  with  positions  already  adopted  by  the  ACA  involving  ad- 
vocacy of  alternatives  to  prison  for  nonviolent  offenders. 

If  we  focused  on  those  issues,  we  could  relieve  the  terrible  over- 
crowding problems  of  people,  like  in  your  jurisdiction. 

Ms.  Abraham.  I  have  a  real  big  dispute  about  what  is  a  non- 
violent person.  The  man  who  was  let  out  of  prison  who  killed  Offi- 
cer Boyle  was  deemed  to  be  nonviolent.  And  I  don't  believe — ^and 
I  really  get  a  little  tired  of  it,  that  we  deem  drug  dealers  as  non- 
violent. A  drug  dealer  is  not  a  nonviolent  offender.  Drug  dealing 
means  guns  and  killing  and  turf  and  degradation  and  ruination  of 
every  /onerican  city  and  town.  And  I  really  am  very  bored  with  a 
lot  of  people  who  are  well-intentioned  telling  me  that  thieves,  bur- 
glars, and  drug  dealers  are  nonviolent. 

They  are — ^you  look  at  almost  anybody's  criminal  record.  They 
are — it  is  a  concatenation  of  crime  after  crime,  the  repeat  violent 
offender,  which  is  degrading  our  communities'  quality  of  life.  And 
I  think  that  that  is  an  important  consideration  for  this  committee. 

Mr.  Chabot.  I  think  Mr.  Boyle  wanted  to  comment  as  well. 

Mr.  Boyle.  If  I  may.  This  nonviolent  drug  offender  who  killed 
our  son,  a  week  prior  to  this,  as  it  came  out  during  the  trial,  he 
had  actually  killed  another  human  being.  The  homicide  detectives 
had  not  yet  focused  on  his  name.  This  cannot  be  proven,  of  course. 
But  one  of  the  reasons  we  believe  that  he  took  the  action  that  he 
did  was  because  he  thought  Danny  was  stopping  him  to  arrest  him 
for  that  particular  murder  the  week  prior. 

Also,  during  the  testimony  at  trial,  his  conspirator  in  the  car — 
there  were  two  people  in  the  car,  they  were  armed.  They  were 
going  out  that  evening  for  the  sole  purpose  of  robbing  and,  if  nec- 
essary, shooting  other  drug  dealers. 

So  where  does  the  violence  begin?  You  don't  have — if  somebody 
commits  homicide  after  homicide  after  homicide — we,  fortunately, 
in  Philadelphia  have  a  very  good  homicide  department  and  a  very 
good  prosecutor's  office.  The  drug  dealers  and  criminals,  nobody 
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can  predict,  no  one,  when  they  are  going  to  go  over  the  edge  and 
harm  someone. 

So  I  don't  buy  that  argument.  I  am  sorry. 

Mr.  Chabot.  Thank  you  very  much. 

Mr.  Bronstein.  Mr.  Chairman,  we  can  put  the  warden's  survey 
in  the  record  and 

Mr.  McCOLLUM.  We  will  be  glad  to  have  you  put  the  survey  in 
the  record.  There  are  other  surveys,  as  you  know,  that  show  that 
about  93  percent  of  the  prisoners  are  violent  related  in  some  way. 
But  that  survey  can  go  in.  I  have  no  problem  of  it. 

[The  information  not  received  by  time  of  printing.] 

Mr.  McCoLLUM.  I  believe,  Mr.  Scott,  you  had  a  minute  and  a 
half.  Do  you  want  to  use  it?  I  want  to  ask  one  or  two  quick  ques- 
tions and  I  believe  the  panel  will  be  finished 

Mr.  Barr,  you  came  back.  I  am  sorry.  It  is  your  turn. 

Mr.  Barr.  With  the  chairman's  indulgence,  a  couple  of  quick 
questions. 

Mr.  McCOLLUM.  Absolutely. 

Mr.  Barr.  Thank  you,  Mr.  Chairman.  I  hope  that  as  the  coming 
months  unfold,  we  will  have  the  opportunity  to  discuss  whether 
anybody  who  uses  mind-altering  drugs  is  not  a  danger  to  society. 
I  think  they  are.  When  you  alter  your  mind,  you  endanger  other 
people  in  your  ability  to  act  rationally  and  react  rationally.  I  don't 
think  that  there  is  anybody  in  jail  who  has  been  using  drugs  that 
doesn't  deserve  to  be  there.  We  can  argue  about  the  amount  of 
time,  but  I  think  they  deserve  to  be  there. 

Mr.  Bronstein,  with  regard  to  title  VII  of  the  bill,  stopping  abu- 
sive prisoner  lawsuits,  you  talked  about  Federal  judges  not  relish- 
ing getting  these  cases.  And  in  my  experience  in  Federal  courts,  I 
agree  that  most  Federal  judges  would  much  prefer  to  be  handling 
more  substantive  litigation  and,  very  frankly,  litigation  that  is 
more  important  to  our  Constitution. 

But  there  are  some  that  do  seem  to  want  these  things  to  accrue 
to  them,  for  what  reason  I  have  never  figured  out,  because  they  are 
not  the  sort  of  cases  that  I,  when  I  was  a  U.S.  attorney,  particu- 
larly wanted  to  deal  with.  There  were  more  important  things  that 
we  had  going  also. 

But  I  look  at  section  702,  for  example,  as  really  helping  those 
Federal  judges.  I  happen  to  think  that  some  of  them  would  like  to 
have  more  restrictive  legislation  so  that  they  don't  feel  the  need, 
as  many  of  them  do,  to  take  these  cases,  to  give  them  a  full  and 
fair  hearing.  And  I  agree  with  earlier  remarks  that  there  is  no  such 
thing  as  a  short  full  and  fair  hearing. 

But  have  you  come  across  any  Federal  judges  in  your  vast  expe- 
rience in  these  matters,  Mr.  Bronstein,  in  which  you  think  some  of 
these  Federal  judges  might  favor  this  legislation  to  stop  what  I 
think  is  a  very  destructive  process  of  these  frivolous  lawsuits?  And 
there  are  a  lot  of  them  that  really  demean  the  entire  process.  They 
destroy  the  public's  credibility  in  our  criminal  justice  system,  and 
that  hurts  all  of  us. 

But  do  you  not  agree  with  me  that  it  might  help  some  Federal 
judges  to  have  this  to  say,  look.  Federal  judges  are  pretty  smart 
people,  by  and  large,  and  you  are  looking  at  these  lawsuits  and  I 
think  these  judges  can  tell  whether  it  is  frivolous  or  not  and  if  we 
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have  a  statute  that  says  if  it  is  frivolous,  you  don't  worry  about  it, 
you  don't  have  to  waste  your  time  on  it.  And  as  a  matter  of  fact, 
you  don't  waste  your  time  on  it;  you  pay  more  attention  to  impor- 
tant things. 

Mr.  Bronstein.  Well,  current  law  provides  that  a  Federal  judge 
can  dismiss  sua  sponte  on  his  or  her  own  initiative 

Mr.  Barr.  That  is  correct. 

Mr.  Bronstein  [continuing].  A  lawsuit,  on  its  face,  that  appears 
to  be  frivolous.  So  we  don't  need  that  additional  language. 

Mr.  Barr.  Why  do  some  of  them  hear  them?  I  think  they  feel  al- 
most a  need  to  do  so. 

Mr.  Bronstein.  What  they  hear  are  those  lawsuits  which  are  not 
frivolous  on  their  face,  but  which  may  state  a  claim  but  they  are 
not  sure  they  state  a  claim.  They  don't  have  to  give  a  full  and  fair 
hearing.  All  they  need  to  do  to  satisfy  current  law  is  to  ask  the  law- 
yer for  the  jurisdiction,  the  governmental  jurisdiction,  file  re- 
sponses, is  there  anything  to  this,  and  then  they  can  dismiss.  So 
you  don't  have  to  have  a  full  and  fair  hearing. 

And  I  would  like  to  take  very  serious  issue,  respectfully,  with  the 
whole  basis,  the  premise  to  your  question.  I  can  think  of  no  more 
important  use  for  our  Constitution  than  protecting  the  rights  of 
that  segment  of  our  society  that  is  the  most  powerless.  There  is  no 
one  in  our  society  that  has  less  power  than  people  that  we  put  be- 
hind bars,  and  that  is  what  the  Constitution  has  to  protect.  Not 
you  or  me  or  Mr.  Rockefeller  or  the  rich  people  or  the  wealthy  peo- 
ple, but  the  powerless.  That  is  what  is  important. 

Mr.  Barr.  No,  it  does  protect  you  and  it  does  protect  me,  and  we 
are  wasting  time  protecting  things  that  don't  have  any  business 
being  in  court.  And  they  demean  the  Constitution. 

Mr.  Bronstein.  I  disagree  respectfully. 

Mr.  Barr.  I  yield  back  the  balance  of  my  time. 

Mr.  McCOLLUM.  I  wanted  to  ask  a  couple  of  quick  questions  in 
closing. 

Ms.  Abraham,  we  have  a  bill  that  Mr.  Kennedy  and  Mr.  Greren 
introduced  yesterday  entitled  the  Stop  Turning  Out  Prisoners  Act. 
This  piece  of  legislation  goes  to  the  prison  camp  issue  and  has  as 
its  central  focus  a  provision  that  says  that  the  plaintiff  must  prove 
that  crowding  is  the  primary  cause  of  deprivation  of  Federal  rights 
and  no  other  relief  will  remedy  that  deprivation. 

Is  this  something  that  you  believe  would  have  material  impact 
on  the  problems  that  you  have  been  describing  today?  And  why,  if 
so? 

Ms.  Abraham.  Mr.  Chairman,  I  obviously  do,  and  support  that 
bill.  And  if  I  may  sneak  in  a  sly  remark,  I  think  the  most  powerless 
people  in  our  system  are  the  victims  of  crime.  They  don't  even  get 
a  mention,  and  that  is  the  sad  thing  about  it. 

I  understand  that  prisoners  may  feel  that  they  are  powerless,  but 
if  you  listen  to  the  dialogue  almost  everywhere,  the  person  or  per- 
sons that  are  least  helped  or  least  thought  of  are  the  victims,  who 
are  true  powerless  people  in  this  whole  scenario. 

Mr.  McCOLLUM.  A  lot  of  Americans  are  cheering  you  on  there, 
yes,  sir,  or  yes,  ma'am,  to  that  one. 

Ms.  Abraham.  Well,  I  will  take  yes,  sir,  or  yes,  ma'am.  It  does 
not  make  any  difference  to  me.  The  Kennedy-Geren  Act,  or  STOP 
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Act,  does  several  things.  It  is  the  least  intrusive  kind  of  way  that 
we  can  handle  this  matter.  And  by  the  way,  it  also  tightens  up 
some  of  the  other  problems  that  were  in  the  previous  bill  signed 
by  the  President  a  few  months  ago. 

I  think  that  it  is  a  last-resort  remedy.  There  is  an  automatic  ter- 
mination. There  is  a  termination  upon  motion,  which  is  very  help- 
ful to  us. 

We,  for  example,  have  had  motions  filed  in  front  of  our  Federal 
judge  where  she  just  sat  on  them  for  2  years  and  didn't  do  any- 
thing, and  then  threw  it  out  for  want  of  really  no  good  reason 
whatsoever. 

I  think  that  the  procedure  that  allows  a  30-day  or  180-day  cap 
avoids  delays.  I  think  it  gives  standing  to  people  who  have  no 
standing,  like  law  enforcement  officials  like  me,  and  other  affected 
officials,  for  example,  like  police  officers.  I  think  the  limitation  on 
attorney  fees  is  a  very  good  thing.  And  also  and  very  importantly, 
for  example  relating  to  Philadelphia,  we  have  a  special  master  ap- 
pointed who  is  getting  over  $150,000  a  year  every  year  for  many 
years,  who  is  an  independent  factfinder,  who  reports  only  to  the 
judge,  like  an  employee.  And  this  person,  a  member  of — a  former 
member  of  the  Pennsylvania  Prison  Society  has  the  total  ear  of  the 
Federal  judge  and  goes  and  talks  to  her  in  secret  about  what  his 
findings  are. 

The  good  thing  about  the  bill  is  that  it  allows  U.S.  magistrates 
and  on-the-record  proceedings.  All  of  those  things  don't  denigrate 
the  job  of  the  Federal  judge,  but  expand  the  rights  of  all  of  us  to 
find  out  just  what  is  going  on  behind  these  closed  doors  with  these 
private  things.  So  I  think  that  is  very  good. 

And  I  think  also,  most  importantly,  it  is  not  so  much  that  Fed- 
eral judges  are  taking  up  their  time  with  things  that  perhaps 
would  be  better  spent  elsewhere.  It  is  the  fact  that  they  have  to 
take  these  issues  up  at  all  on  first  look  or  first  glance.  And  that 
is  one  of  the  problems  that  I  have  with  this  whole  process.  So  I  be- 
lieve that  Kennedy-Geren,  in  conjunction  with  title  VII,  makes  a 
very  important  package  and  a  very  impressive  statement  by  Con- 
gress to  the  people  that  we  all  serve  about  their  concern  about  this 
tremendous  issue. 

Mr.  McCOLLUM.  It  is  my  understanding  you  might  have  some 
documentation  you  wanted  to  put  in  the  record  for  us  for  your  situ- 
ation of  crowding  in  Philadelphia.  You  are  certainly  welcome  to  do 
that  if  you  wish  to. 

Ms.  Abraham.  We  would  be  delighted  to.  We  have  summaries 
and  we  would  be  able  to  provide  the  committee  with  any  docu- 
mentation that  they  ask  for. 

[Information  not  received  by  time  of  printing.] 

Mr.  McCOLLUM.  I  want  to  thank  the  panel  today,  Detective  Boyle 
particularly.  I  know  how  difficult  it  was  for  you  to  appear  today, 
but  you  are  doing  a  great  public  service  by  being  here. 

Ms.  Abraham,  obviously  your  testimony  is  excellent.  Mr. 
Bronstein,  you  have  added  balance  and  perspective  that  we  badly 
needed  here  today;  and  we  thank  all  three  of  you  for  coming. 
Thank  the  panel. 
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Now  we  are  ready  to  proceed  with  the  final  panel  of  the  day 
today.  This  panel  is  going  to  discuss  Chapters  1  and  2  of  title  I  of 
H.R.  3,  dealing  with  the  reform  of  habeas  corpus  statutes. 

The  members  of  this  panel  I  will  introduce  as  they  come  forward 
are  Susan  Bolelyn,  the  senior  assistant  attorney  general  for  the 
State  of  Georgia — she  is  the  director  of  the  Criminal  Law  Division, 
where  she  has  practiced  for  18  years;  Gerald  H.  Goldstein,  a  part- 
ner in  the  San  Antonio,  TX,  firm  of  Goldstein,  Goldstein  &  Hilley. 
He  has  been  a  criminal  defense  lawyer  for  over  25  years  and  is  a 
member  of  the  board  of  the  Texas  Death  Penalty  Resource  Center, 
and  presently  serves  as  president  of  the  National  Association  of 
Criminal  Defense  Lawyers;  and  Larry  W.  Yackle,  a  professor  of  law 
at  Boston  University,  specializing  in  constitutional  law  issues.  He 
is  the  author  of  three  books  and  numerous  articles,  including  sev- 
eral articles  regarding  reform  of  the  habeas  corpus  procedures. 

I  want  to  welcome  all  three  of  you  here  today. 

I  think  perhaps  we  ought  to  go  in  the  order  in  which  the  mem- 
bers are  sitting  down  here  in  the  sequence.  And  we  will  go  with 
Mr.  Goldstein  first. 

STATEMENT  OF  GERALD  H.  GOLDSTEIN,  ESQ.,  ON  BEHALF 
OF  THE  NATIONAL  ASSOCIATION  OF  CRIMINAL  DEFENSE 
LAWYERS 

Mr.  Goldstein.  Thank  you,  Mr.  Chairman. 

May  it  please  the  committee,  Mr.  Chairman,  I  first  want  to 
thank  Congressman  Heineman  for  his  remarks  regarding  the  root 
cause  of  crime.  I  think  with  emphasis  on  fiscal  responsibility  these 
days,  and  the  fact  that  it  costs  us,  as  taxpayers,  somewhere  be- 
tween $20,000  and  $30,000  a  year  per  bed  to  house  these  individ- 
uals— in  fact,  we  could  probably  be  sending  most  of  them  to  Har- 
vard. We  need  to  leave  enough  on  the  table,  quite  frankly,  to  edu- 
cate, to  house  these  young  children,  to  at  least  attack  the  root 
cause  of  this  "epidemic,"  if  we  want  to  call  it  that,  or  else  it  is  going 
to  envelop  us. 

I  come  to  you,  brothers  and  sisters,  from  a  State  that,  given  the 
numbers,  quite  frankly  is  dying  to  kill  people.  We  operate  on  the 
philosophy  that  killing  people  who  kill  people  will  deter  people 
from  killing  people;  and  we  lead  the  Nation  in  executions.  In  fact, 
we  did  that  several  years  ago  by  executing  two  people  on  the  same 
day,  when  we  surpassed  Florida. 

The  President's  home  State,  I  noticed,  executed  three  people  on 
the  same  day  last  year. 

One  of  the  things  that  I  think  we  need  to  understand  when  we 
are  dealing  with  habeas,  particularly  when  it  deals  with  death  pen- 
alty cases,  is  that,  by  and  large,  capital  offenses,  offenses  that  carry 
the  death  penalty,  are  the  kinds  of  offenses  that  I,  as  a  trial  law- 
yer, can  tell  you  are  the  most  heinous  kinds  of  offenses,  the  kind 
of  offenses  that  outrage  public  dignity.  They  inflame  jurors.  They 
are  the  kind  of  cases  where  that  inflamed  public  passion  is  the 
most  likely  to  permeate  the  jury  box. 

And  quite  frankly — and  I  think  we  have  seen  more  and  more  of 
this  demonstrated  in  recent  years — they  are  the  kind  of  cases  that 
we  are  the  most  likely  to  make  a  mistake.  In  the  average,  run-of- 
the-mill  case  where  not  much  is  at  stake,  people  seem  to  give  the 
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benefit  of  the  doubt.  In  the  impassioned  case,  where  we  cry  out  for 
vengeance,  we  are  more  Hkely  to  take  someone  down. 

The  constant  refrain  that  I  hear  about  habeas  reform,  about 
speeding  up  the  process  from  sentence  to  execution,  about  greasing 
the  skids,  quite  frankly,  exploits  public  opinion  and  exacerbates  a 
disparity  between  the  accused  and  his  or  her  accuser. 

Counsel  in  death  penalty  cases  are  paid  woefully  low.  In  most 
States,  they  are  paid  a  pittance  compared  to  what  we  would  pay 
appointed  counsel  who  represent  a  trust  or  a  thing  of  monetary  in- 
terest. They  are  paid  a  fraction  of  what  we  pay  individuals  who 
represent  security  cases  as  a  matter  of  law.  They  are  often  given — 
if  they  are  given  any  money  at  all  for  expenses,  $50,  $100,  $500 
maximum  ceiling  to  pay  for  investigators  and  experts,  when  even 
small  community  police  forces  spend  hundreds  of  thousands  of  dol- 
lars in  notorious  cases.  Quite  frankly,  we  are  expecting  young,  in- 
experienced lawyers  to  take  on  overwhelming  burdens. 

The  spectacle  of  what  is  going  on  on  the  west  coast  these  days — 
if  you  turn  on  your  television  set,  you  can't  avoid  it — will  give  you 
a  good  example  of  what  a  real  defense  costs  when  you  are  dealing 
with  scientific  evidence.  No  one  could  be  expected  to  mount  a  DNA 
defense  with  a  $500  ceiling,  much  less  a  $100  ceiling,  or  in  several 
of  our  States  where  you  are  given  no  money  for  experts  whatso- 
ever. 

It  is  important  to  remember  that  whether  we  are  talking  about 
the  writ  of  habeas  corpus  sections  2255,  or  section  2254,  it  rep- 
resents the  single,  solitary,  remedy  for  Federal  constitutional  rights 
in  a  Federal  court.  We  have  already  envisioned  and  have  seen  an 
evisceration  of  that  great  writ  and  the  statutes  in  Federal  court.  In 
Stone  V.  Powell,  the  Supreme  Court  told  us  we  have  no  Federal  ha- 
beas review  of  Federal  fourth  amendment  constitutional  claims 
where  the  defendant  received  a  hearing  in  State  court,  even  if  the 
Federal  court  admitted  the  State  court  reached  the  wrong  result. 

In  Wainwright  v.  Sykes,  the  Supreme  Court  held  that  a  citizen 
has  no  right  to  complain  of  Federal  constitutional  deprivations 
where  his  State  lawyer  fails  to  make  a  contemporaneous  objection, 
even  though  the  citizen  was  unaware,  ignorant  of  or  naive  with  re- 
spect to  exercising  those  rights. 

In  McCleskey  v.  Zant,  the  Supreme  Court  held  that  filing  succes- 
sive Federal  habeas  corpus,  or  section  2255  and  2254  petitions,  is 
precluded  unless  you  can  show  some  excusable  neglect  in  failing  to 
file  that  claim  in  the  first  place.  So  we  don't  have  successive  peti- 
tions any  longer. 

In  Austin  v.  U.S.,  the  Supreme  Court  held  that  if  the  Govern- 
ment forfeits  too  much  of  your  property,  it  might  violate  the  eighth 
amendment  prohibition  against  cruel  and  unusual  punishment. 
Nevertheless,  in  Herrera  v.  Collins,  that  same  court  held  that  a 
citizen's  factual  innocence  was  not  a  protectable  constitutional 
right  to  preclude  that  citizen's  execution  in  my  home  State. 

So  the  abuse  of  the  writ  has  been  substantially  pared  down, 
folks,  if  we  want  to  call  it  an  abuse  at  all. 

If  we  are  talking  about  speeding  the  process  up,  what  is  going 
to  happen?  It  is  a  human  process.  It  has  human  failings.  It  makes 
human  mistakes.  Trust  me,  I  have  been  there.  Any  one  of  you  who 
have  been  in  a  courtroom  know  that. 


285 

What  about  the  Gary  Nelsons,  where  it  took  6  years  of  work  by 
unpaid  lawyers  to  prove  his  innocence  and  release  him  from  death 
row?  What  about  the  Joseph  Green  Browns  out  of  Florida  where 
it  took  unpaid  lawyers  14  years  to  demonstrate  to  the  Florida  law- 
yers and  to  the  Florida  Bar  and  to  the  Florida  authorities  that  they 
had  the  wrong  man  and  release  him  from  death  row?  What  about 
Randall  Dale  Adams  who  inspired  the  "Thin  Blue  Line"  movie?  It 
took  12  years — a  cousin  of  mine  is  a  lawyer  in  that  case;  he  comes 
from  the  jurisdiction  where  one  of  the  Congresspersons  on  this  very 
committee  sits — 12  years  for  those  unpaid  lawyers  to  prove  his  in- 
nocence and  obtain  his  release  from  death  row. 

If  we  streamline  this  process  to  180  days,  to  6  months,  do  we  as 
a  civilized  society  simply  write  those  lives  off  in  the  future  as  sim- 
ply a  cost  of  doing  business?  As  we  hasten  down  this  path,  ladies 
and  gentlemen,  let  me  suggest  that  someday  soon  perhaps  we 
should  substitute  our  concern  for  the  speed  with  which  we  decide 
who  among  us  should  live  and  who  should  die,  with  a  concern 
about  the  fairness  of  that  process. 

Thank  you. 

Mr.  Heineman  [presiding].  Thank  you  Mr.  Goldstein. 

[The  prepared  statement  of  Mr.  Groldstein  follows:] 
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Prepared  Statement  of  Gerald  H.  Goldstein,  Esq.,  on  Behalf  of  the 
National  Association  of  Criminal  Defense  Lawyers 

Mr.  Chairman  and  members  of  the  Subcommittee  on  Crime  and  Criminal 
Justice : 

Thank  you  for  affording  the  National  Association  of  Criminal 
Defense  Lawyers  (NACDL)  an  opportunity  to  provide  some  perspective 
on  the  historical  systemic  changes  being  proposed  to  the  federal 
law  on  habeas  corpus.  This  area  of  law  represents  one  of  the 
fundemental  pillars  supporting  the  legitimacy  of  the  legal  system 
of  this  country.  Essentially,  it  serves  as  the  criminal  justice 
system's  "failsafe"  mechanism,  the  last  (and  in  some  instances 
only)  meaningful  chance  to  ensure  that  state  convictions  and  death 
sentences  have  been  imposed  within  the  limits  of  the  federal 
Constitution. 

Title  I  of  the  Taking  Back  Our  Streets  Act,  H.R.  3  (known  as 
the  Effective  Death  Penalty  Act)  is  designed  to  prevent  those  with 
the  greatest  need  --  the  poor,  African  Americans,  and  the  innocent 
--  from  obtaining  review  of  their  state  convictions  by  federal 
judges  whose  lifetime  tenure  insulates  them  from  electoral  politics 
and  the  seismic  fluctuations  of  public  opinion  polls. 

Habeas  corpus  "reform"  is  not  the  invention  of  the  new 
Republican  majority.  Systemic  change  has  been  hotly  debated  during 
the  last  several  congressional  sessions. 
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The  good  news  is  that  the  discussion  has  provoked  some 
thoughtful  research  into  the  historical  role  and  the  modern-day 
application  of  the  writ,  particularly  in  capital  cases.  The  bad 
news  for  the  nation  is  that  to  the  extent  the  process  needs 
revision,  Title  I  of  H.R.  3  exploits  public  misunderstanding  about 
the  Great  Writ,  exacerbates  the  procedural  morass  and  does  nothing 
to  address  the  greatest  crisis  in  capital  litigation  --  the 
failure  of  states  to  appoint  qualified,  adequately  compensated 
counsel  at  the  trial  level. 

In  1991,  Columbia  University  Law  School  Professor  James  S. 
Liebman,  one  of  the  nation's  foremost  authorities  on  habeas  corpus, 
and  John  J.  Curt  in,  Jr.,  then  President  of  the  American  Bar 
Association,  testified  before  the  Judiciary  Committee  of  the  United 
States  Senate  which  was  considering  various  proposals  for  habeas 
reform.  The  authors  of  the  Contract  with  America,  and  for  that 
matter  all  Americans,  would  be  well  served  to  revisit  this  text. 
The  testimony  carefully  traces  the  history  and  the  historical 
import  of  the  Great  Writ  that  "has  defined  Anglo-American  law  since 
the  Magna  Carta  emd  that  remains  today  the  greatest  legacy  of  that 
law  to  the  world."  '^ 


^    Statement  of  John  J.  Curtin,  Jr.,  emd  James  S.  Liebman  on 
behalf  of  the  A.B.A.  before  the  Committee  on  the  Judiciary  of  the 
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Liebman  and  Curtin's  testimony  reminds  us  that  hsOseae  corpus 
has  often  been  the  only  remedy  available  to  the  federal  courts  to 
enforce  fundamental  civil  liberties.  To  cite  but  a  few  examples, 
the  writ  has  been  the  means  by  which  prosecutions  motivated  by  the 
race  of  the  defendant  were  halted,^  convictions  based  on  knowing 
reliance  on  perjured  testimony  were  overturned,'  coercion  in 
obtaining  confessions  and  guilty  pleas  was  precluded,"  systematic 
exclusion  of  blacks  from  juries  was  ended, ^  and  a  defendant's  right 
to  competent  trial  counsel  was  assured.* 

The  writ  of  haJseas  corpus  is  an  easy  scapegoat .  It  has  come 
to  be  synonymous  with  the  simplistic,  mistaken  refrain  that  delay 
in  carrying  out  death  sentences  is  both  commonplace  and 
unreasonable.  Habeas  corpus  is  primarily  identified  with  capital 
defendants  who,  having  already  been  tried  and  convicted,  are  seen 


United  States  Senate  concerning  Fairness  and  Efficiency  in  Hcd^eas 
Corpus  Adjudication,  May  7,  1991,  p,  6. 

^     See  Yick  Wn  v.  Hopkinfs.  188  U.S.  356  (1886). 

5     See  Mooney  v.  Hotohan.  294  U.S.  103  (1935). 

*  See  Wa1k«>r  v.  Johnston.  312  U.S.  275  (1941);  WaT«>v  v. 
JnhnKt.on .  316  U.S.  101  (1942);  Leyra  v.  Denno.  347  U.S.  556  (1954); 
Rftck  V.  Pat.ft.  367  U.S.  433  (1961). 

'     See  Brown  v.  Allen.  344  U.S.  443  (1953). 

«     See  Kimmelman  v.  Morrison,  477  U.S.  365  (1986), 
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as  entitled  to  no  more  than  the  swiftest  execution  possible. 
Perhaps  too,  in  this  era  of  ant i- immigrant  sentiment,  those  who 
come  to  Washington  determined  to  bury  habeas  corpus,  are  counting 
upon  legislators  to  reject  anything  that  carries  a  foreign-sounding 


MR.  3  Does  Not  Restorft  Habeas  Corpus  as  a  Meaningful  Remedy  for 
the  Redrj»fifi  of  Meritorious  Federal  Constitutional  Claima. 

For  death  row  inmates,  access  to  federal  habeas  relief  is  now 
on  the  other  side  of  a  procedural  hornet • s  nest  constructed  over 
the  last  17  years  by  the  United  States  Supreme  Court.  In  1989, 
following  an  exhaustive,  nation-wide  study  of  the  subject,  the 
American  Bar  Association  Criminal  Justice  Section's  Task  Force  on 
Death  Penalty  Habeas  issued  its  report.'  The  study  found  that  the 
Court's  decisions  have  made  an  already  complex  area  of  practice 
labyrinthian .  They  have  thrown  great  confusion  into  settled  areas 
of  the  law,  created  many  new  issues  for  the  parties  to  fight  over, 
and  erected  procedural  obstacles  that  delay  and  frequently  preclude 
federal  courts  from  reaching  the  merits  of  valid  constitutional 
claims. 


40  American  University  Law  Review  1  (1990) 
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But  a  few  in  what  is  now  a  long  list  of  judicially-created 
restrictions  on  federal  habeas  include  the  following:  A  prisoner 
cannot  obtain  a  hearing  in  federal  court  on  a  Fourth  Amendment 
claim  where  there  has  been  been  a  "full  and  fair"  hearing  in  state 
court,  regardless  of  the  correctness  of  the  state  court's  ruling. 
Indeed,  the  Supreme  Court  has  severely  limited  the  opportunity  for 
an  evidentiary  hearing  in  federal  court  on  any  claim  if  there  has 
been  some  sort  of  hearing  on  the  issue  in  state  court .  State 
procedural  rules  are  rigidly  applied  to  bar  an  inmate  from  being 
heard  in  federal  court,  even  where  the  failure  to  comply  with  those 
rules  was  due  to  ineptness  by  his  attorney.  The  Supreme  Court  has 
drastically  narrowed  the  application  of  evolving  constitutional  law 
to  largely  exclude  cases  reviewed  on  habeas  corpus .  No  matter  how 
compelling  the  evidence  that  comes  to  light,  state  prisoners  are, 
for  all  practical  purposes,  now  limited  to  one  petition  for  writ  of 
habeas  corpus . * 


'  Some  of  the  more  significant  in  what  is  now  a  long  list 
of  judicially-created  restrictions  on  federal  habeas  include  the 
following:  Where  the  state  has  fully  and  fairly  litigated  a  Fourth 
Amendment  claim,  a  state  prisoner  cannot  obtain  relief  in  federal 
court  based  upon  a  claimed  unconstitutional  search  and  seizure. 
fltone  V.  Powell,  428  U.S.  465  (1976).  Where  the  state  requires 
defense  counsel  object  to  evidence  at  the  time  it  is  offered  by  the 
prosecutor  (a  "contemporaneous  objection"  rule) ,  failure  to  make  a 
timely  objection  to  the  introduction  of  incriminating  statements 
bars  federal  habeas  review,  absent  a  showing  of  cause  for  the  non- 
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Stephen  Bright,  Director  of  the  Southern  Center  for  Human 
Rights  in  Atlanta  cind  counsel  in  dozens  of  capital  cases  at  the 


compliance  and  a  showing  of  actual  prejudice  that  resulted  to  the 
defendant.  Wainwright  v.  Sykes,  433  U.S.  72  (1977).  There  is  no 
federal  constitutional  right  requiring  the  states  to  appoint 
counsel  for  death  row  inmates  seeking  post -convict ion  review  in 
state  court.  Murray  v.  Giayy^tano,  492  U.S.  106  (1989).  With  two 
exceptions,  new  rules  of  constitutional  law  do  not  apply 
retroactively  to  cases  on  heQjeas  review.  Teacnjft  v.  i.ani*.  i09  S.Ct. 
1060  (1990) .  The  definition  of  a  "new  rule"  under  Teaoue  is  to  be 
construed  broadly  (Butler  v.  McKellar.  494  U.S.  407  (1990))  and  the 
two  exceptions  are  to  be  narrowly  applied.  Saffle  v.  Parks.  4  94 
U.S.  484  (1990) .  No  successor  petition  based  on  new  claims  may  be 
heard  unless  the  petitioner  can  show  cause  for  failure  to  bring  the 
claim  earlier  and  actual  prejudice;  this  rule  effectively  limits 
petitioner  to  one  federal  habeas.  McCleskey  v.  Zant^  111  s.Ct. 
1454  (1991) .  The  failure  of  counsel  to  file  timely  a  state 
hcdjeas  petition  does  not  constitute  cause  to  excuse  counsel's 
omission  because  there  is  no  constitutional  right  to  a  lawyer  in 
these  proceedings.  Coleman  v.  Alabama,  ill  S.Ct.  2546  (1991).  A 
petitioner  is  entitled  to  an  evidentiary  hearing  on  federal  habeas 
only  upon  a  showing  he  had  cause  for  failure  to  develop  a  record  in 
a  state  hearing  and  suffered  actual  prejudice  as  a  result.  Keeney 
V.  Tamayn -Reyes.  112  S.Ct.  1715  (1992)  .  The  "harmless  error 
doctrine"  has  been  relaxed  in  habeas  corpus.  Previously,  relief 
was  denied  only  if  the  error  in  state  court  was  "harmless  beyond  a 
reasonable  doubt."  Now,  relief  can  be  denied  unless  it  is  shown 
that  the  constitutional  error  that  occurred  at  trial  had  a 
"substantial"  effect  on  the  verdict.  Brecht  v .  Abrahamson .  113 
S.Ct.  1710  (1993) . 

For  a  more  comprehensive  analysis  of  the  impact  of  judicially 
created  preclusion  doctrines,  see  Statement  of  George  Kendall,  Esq. 
(Assist.  Counsel,  NAACDP  Legal  Defense  &  Educational  Fund,  Inc.) 
before  the  Subcommittee  on  Civil  &  Constitutional  Rights  of  the 
Committee  on  the  Judiciary  of  the  United  States  House  of 
Representatives  concerning  the  Reform  of  Haibeas  Corpus  Review 
Process,  pp.  14-33  (Oct.  22,  1993). 
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trial  and  postconviction  level  reminds  us: 

The  rights  protected  by  federal  habeas  corpus  -- 
those  set  out  in  the  Bill  of  Rights  --  are  not  a 
collection  of  technicalities.  .  .  They  are  the  most 
precious  birthright  of  every  American,  rich  and  poor,  to 
be  treated  fairly  and  justly  in  the  courts.  .  .  On  the 
other  hand,  the  procedural  barriers  to  habeas  corpus 
which  have  been  erected  by  the  United  States  Supreme 
Court  since  1977  are  technicalities.  They  are  not  the 
work  of  Jefferson,  Madison  and  Henry,  but  judicially 
created  rules  which  often  frustrate  vindication  of  the 
Bill  of  Rights.  .  .  ' 

Habeas  corpus  review  by  the  federal  courts  is  essential  for 
enforcement  of  the  Bill  of  Rights.  wisely,  the  ABA  Task  Force 
recommended  chopping  down  the  procedural  thicket  to  ensure  that 
federal  courts  are  able  to  act  expeditiously  in  reaching  the  merits 
of  habeas  petitions.  H.R.  3  discards  this  sensible  and  well- 
researched  advice. 

Any  congressional  action  should  simplify  the  postconviction 
review  process.  Among  the  measures  omitted  from  Title  I  of  H.R.  3 
which  Congress  should  enact  are  the  following: 

1.  Codify  the  de  novo  standard  of  review  in  federal  court. 
Congress  should  guarantee  that,  once  a  petition  is  properly  before 
the  district  court,  a  federal  judge  has  the  duty  to  make  an 


*  Statement  of  Stephen  B.  Bright  concerning  Habeas  Corpus 
to  the  Subcommittee  on  Civil  and  Constitutional  Rights,  Committee 
on  the  Judiciary,  United  States  House  of  Representatives,  May  20, 
1993,  p. 17. 
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independent  determination  of  a  prisoner's  constitutional  claims. 

2 .  Restore  the  former  harmless  error  standard  of  Chapman  v. 
■California,  386  U.S.  18  (1967)  replaced  in  Brecht  v.  Abrahamfion. 
fi^ipra ■  If  a  habeas  petitioner  can  prove  that  his  conviction  or 
sentence  was  obtained  in  violation  of  the  constitution,  the  state 
should  not  be  permitted  to  benefit  from  this  fundamental  violation 
unless  it  can  show  the  error  was  "harmless  beyond  a  reasonable 
doubt . " 

3 .  Overturn  the  Supreme  Court ' s  decision  in  Teague  v.  Lane, 
aupxa,  that  has  caused  such  judicial  confusion.  Return  to  the 
unambiguous,  traditional,  easily  applied  meaning  of  "new  rule". 

4.  Reject  the  decision  in  Keeney  v.  Tamayo- Reyes,  supra .  so 
that  federal  courts  do  not  depend  upon  flawed  and  unreliable  fact- 
findings made  in  state  court.  Establish  a  rule  making  it  clear 
that,  at  least  in  the  original  h2d>eas  proceeding,  the  district 
court  may  receive  evidence  to  ensure  that  its  decision  is  fully 
informed. 

5.  Declare  that  a  defendant  shall  not  have  to  pay  with  his 
life  when  his  inept  lawyer  has  failed  to  meet  a  state  procedural 
law.  (See  Coleman  v.  Thompson ^  auj^ca.)  Restore  the  power  of  the 
federal  court  to  excuse  a  procedural  default  where  the  petitioner 
shows  the  default  was  the  result  of  counsel's  neglect  or 
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ignorance .  ^^ 

6.  Insist  that  under  our  system  of  justice  the  clock  never 
runs  out  for  those  who  are  factually  innocent.  Congress  should 
respond  to  the  Supreme  Court's  decision  in  Herrera  v.  Collins^^  by 
providing  a  directive  to  federal  courts  that  where  a  claim  of 
innocence  is  sufficiently  pleaded  and  supported,  the  state  must 
respond  and  a  hearing  be  held. 

H.R. -^  noefi  Not  Address  the  Root  Problem  of Inadequate  Trial 

Counsel 

Contrary  to  popular  belief  that  most  death  penalty  cases  are 
not  final  for  a  dozen  or  more  years,  the  ABA  Task  Force  found  that 
the  current  average  time  from  sentence  to  execution  is  less  than 
half  that  time.  After  taking  testimony  from  prosecutors  and 
defense  attorneys,  the  Task  Force  concluded  that  "much  of  the  delay 
in  carrying  out  the  death  sentences  occurs  at  the  state  level; 


19  "The  [ABA]  Task  Force  found  --  with  hq  exceptions  --  that 
procedural  defaults  are  not  committed  by  strategically  astute  (if 
unethical)  lawyers  who  intentionally  "sandbag"  the  state  courts  in 
service  of  their  clients,  but  rather  by  ill-prepared, 
inexperienced,  and  ignorant  lawyers  who  inadvertently  do  so  to  the 
great  detriment  of  their  clients."  Statement  of  Curtin  and 
Liebman,  supra,  pp.  4  8-49. 

"     224  S.Ct.  853  (1993) . 
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other  aspects  of  the  'delay'  are  both  indispensable  and  desirjible 

to  allow  for  solemn  and  studied  scrutiny."*^  While  the  reasons  for 

delay  are  complex  and  some  are  disputed,  the  Task  Force  determined 

that  the  single,  outstanding  cause  is  the  states'  refusal  to  train, 

appoint  and  adequately  compensate  trial  lawyers  who  are  qualified 

to  represent  indigent  defendants. 

The  findings  of  the  Task  Force,  as  summarized  in  Curtin  and 

Liebman's  testimony,  bear  repeating.   They  described  "a  legal 

process  stood  on  its  head." 

Inadequate,  often  grossly  inadequate,  resources  are 
devoted  to  state  court  trials,  appeals,  and 
postconviction  review  of  capital  cases.  At  least  six 
States  have  a  maximum  fee  of  $1500  or  less  for  appointed 
counsel  to  try  a  capital  case  --a  fee  that  many  lawyers 
would  find  insufficient  to  permit  adequate  representation 
in  routine  dr\ink-driving  cases.  Only  one  or  two  States 
provide  full  compensation.  A  number  of  States  also  cap 
reimbursable  investigative  expenses  at  $100  or  $500. 
Typically,  counsel  handling  state  postconviction 
petitions  receive  no  remuneration. 

Poor  compensation  almost  inevitably  means  that 
virtually  the  only  lawyers  who  are  available  to  handle 
capital  cases  are  inexperienced  and  ill-prepared  and  that 
the  few  more  competent  lawj'ers  who  become  involved  cannot 
develop  any  expertise  because  they  are  financially  unable 
to  handle  more  than  one  capital  case.  Not  surprisingly, 
therefore,  the  inexperienced  and  inexpert  co\insel  who 
handle  many  of  the  cases  frequently  conduct  inadequate 
factual  investigations,  are  unable  to  keep  abreast  of  the 


12  Statement  of  John  P.  Curtin,  Jr.,  and  James  S.  Liebman  supra ,. 
p.  37. 
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compl«x  and  constantly  changing  legal  doctrines  that 
apply  in  capital  litigation,  and  mistakenly  fail  to  make 
timely  objections  to  improper  procedures.  Indeed,  the 
Task  Force  heard  overwhelming  evidence  of  incompetent 
representation  in  death  cases  --  ignorance  of  death 
penalty  law,  overlooked  objections,  failure  to  present 
mitigating  evidence,  failure  to  file  briefs  on  appeal, 
and  similar  deficiencies. 

What  is  the  result  of  the  States'  failure  to  provide 
adequate  representation  in  state  trial,  appellate,  and 
postconviction  proceedings?  Most  importantly, 
incompetent  trial  and  appellate  representation  make  it 
necessary  to  pour  massive  amounts  of  resources  into 
federal  habeas  corpus  review  conducted  by  the  reasonably 
compensated  counsel  that  Congress  made  available  in 
habeas  corpus  proceedings  in  the  Anti-Drug  Abuse  Act  of 
1988.  The  high  level  of  constitutional  error  implanted 
in  capital  trials  and  appeals  by  uncompensated,  inexpert, 
and  ill-prepared  counsel  has  required  the  federal  courts 
to  overturn  and  order  retrials  of  more  than  40  percent  of 
the  post- 1976  death  sentences  that  they  have  reviewed  in 
habeas  corpus  proceedings.  The  expensive  and  time- 
consuming  proceedings  necessary  to  uncover  that 
astonishing  number  of  constitutional  violations  and  to 
retry  and  re -review  all  those  cases  are  without  doubt  the 
single  largest  cause  of  delay  in  capital  litigation.^* 

The  frequency  with  which  capitally  charged  defendants  go 

without  minimally  effective  representation,  much  less  adequately 

funded,  vigorous  advocacy,  is  a  national  scandal.   "in  six  of  the 

seven  states  where  the  death  penalty  is  most  often  imposed  -- 


^'  Statement  of  John  J.  Curtin,  Jr.,  and  James  S.  Liebman 
sypya,  pp.  33-34.  See  also  ABA  Task  Force  report,  supra .  40 
American  University  L.  Rev.,  pp.  64-92;  Statement  of  Stephen  B. 
Bright,  supra :  and  Statement  of  George  H.  Kendall,  supra,  pp.  2-8, 
for  dozens  of  specific  examples  of  the  inadequacy  defender  services 
in  those  states  where  the  death  penalty  is  most  frequently  applied. 

11 
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Alabama,  Georgia,  Ijouisiana,  Miseissippi,  Virginia  and  Texas  -- 
there  is  no  statewide  public  defender  system."  "  A  report  in  The 
Advocate  published  by  the  Kentucky  Department  of  Advocacy  revealed 
that  "one -fourth  of  those  under  a  death  sentence  in  the  state  at 
the  beginning  of  1989  were  represented  at  trial  by  lawyers  who  were 
since  disbarred  or  who  resigned  rather  than  face  disbarment . "  " 

The  time  limits  Title  I  of  H.R.  3  proposes  for  filing 
petitions  in  federal  court  are  unrealistic,  unreasonable  and 
unworkable.  (28  U.S.C.  §  2244  and  2258.)  Given  the  woefully 
deficient  trial  representation  afforded  defendants  in  most  death 
penalty  states,  the  superimpoaition  of  rigid  timetables  at  the 
federal  habeas  level  promises  to  lead  to  more  missed  deadlines  and 
miscarriages  of  justice. 

Title  I  or  H.R.  3  mandates  an  accelerated  track  (180  days)  for 
filing  of  federal  petitions  by  inmates  from  states  which  have 
adopted  a  system  of  appointment  and  compensation  of  "competent" 
counsel  in  state  postconviction  proceedings.  (28  U.S.C.  §2256  et 


-*    Debra  Cassens  Moss,  "Death,  Habeas  and  Good  Lawyers; 
Balancing  Fairness  and  Finality",  ABA  Journal .  Dec.  1992,  83-86. 


Id.  pp.  83-86, 
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3eq.)  Tn  other  words,  indigent  death  row  inmates  who  are  provided 
attorneys  to  pursue  state  habeas  relief  must  file  their  petitions 
in  federal  court  within  six  months  after  the  conclusion  of  state 
postconviction  proceedings. 

First,  six  months  is  not  enough  time  for  even  the  most 
diligent  and  skilled  attorney  to  complete  such  a  task.^*  The 
complexity  of  legal  issues  and  extensive  factual  investigation 
involved  in  capital  litigation  do  not  permit  the  job  to  be 
completed  in  such  a  short  time.  ^'' 

The  Effective  Death  Penalty  Act  requires  only  that  states 
opting  into  these  expedited  timetables  provide  a  "mechanism  for  the 
appointment,  compensation  and  payment  of  reasonable  litigation 
expenses  of  competent  counsel"  in  state  postconviction  proceedings. 
(28  U.S.C.  §  2256.)  Its  terms  offer  no  guidance,  much  less  the 
sorely  needed  directive  to  the  states,  that  defense  attorneys  meet 
specific  training  and  experience  standards,  be  assured  expert  and 


"  Vivian  Berger,  "Justice  Delayed  or  Justice  Denied?  --  A 
Comment  on  Recent  Proposals  to  Reform  Death  Penalty  Habeas  Corpus," 
90  Colum.  L.  Rev. .  1665,  1696  n.  197  (1990). 

"■'  Michael  Mello  and  Donna  Duffy,  "Suspending  Justice:  The 
Unconstitutionality  of  the  Proposed  Six-Month  Time  Limit  on  the 
Filing  of  Habeas  Corpus  Petitions  by  State  Death  Row  Inamtes,  18 
N.Y.n.  Rev.  T..  ft  finr.  Change  451,  487  n.  6,  4S0-491,  497  (1990- 
1991) 
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investigative  services  and  be  fully  compensated  at  an  hourly  rate 
of  commensurate  with  the  expertise  and  responsibility  inherent  in 
representing  capital  defendants.^'  Worse  still,  the  bill  fails  to 
seize  the  appointment  power  from  state  court  judges  who  are  ever- 
more susceptible  to  electoral  challenge.^' 

Many  NACDL  members  have  witnessed  first-hand  the  effects  of 
incompetent,  ill -prepared  capital  defense  lawyers  on  our  criminal 
justice  system.  The  price  of  correcting  these  grievous  mistakes  is 
tremendous.  Not  only  is  resolution  delayed  and  litigation  more 
costly,  but  the  risk  that  innocent  men  and  women  will  be  executed 
increases  when  they  are  not  adequately  represented  at  trial. 

At  bottom,  H.R.  3  does  not  address  the  root  problem  of 


^'  See  American  Bar  Association  Guidelines  for  the 
Appointment  and  Performance  of  Counsel  In  Death  Penalty  Cases, 
adopted  1989. 

*'  Justice  John  Paul  Stevens  has  express  his  concern  that 
the  "'voice  of  higher  authority'  to  which  elected  judges 
too  often  Appear  to  listen  is  that  of  the  many  voters  who 
generally  favor  capital  punishment  but  who  have  far  less 
information  about  a  particular  trial  than  the  jurors  who 
have  sifted  patiently  through  the  details  of  the  relevant 
and  admissible  evidence.  .  . "  Walton  v.  Arizona.  497  U.S. 
369,  713  n.4  (1990),  Stevens,  J.  dissenting);  See  also 
Statement  of  Stephen  B.  Bright,  supra .  pp.  6-14  and 
Statement  of  George  H.  Kendall,  aupia,  pp.  ll-i4,  both 
of  which  detail  examples  of  independent  jurists  who  have 
been  defeated  based  primarily  upon  their  opponents' 
exploitation  of  the  death  penalty  issue. 
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inadequate  state  trial  and  appellate  counsel.  Speeding  up  the 
process  by  furnishing  competent  lawyers  after  trial  and  direct 
appeal  is  like  trying  to  stop  massive  internal  bleeding  with  a 
butterfly  patch. 

H.R.  3  Increases  the  Likelihood  that  Innocent — Persons  Will  Re 
Executed 

Our  nation's  historical  commitment  to  equal  justice  cannot 
tolerate  a  system  where  the  life  and  death  determination  is  more 
often  a  product  of  chance  instead  of  fundamental  fairness. 
Frequently,  the  deciding  factors  in  a  capital  case  are  race, 
geography,  poverty,  and  inept  lawyering,  rather  than  legal  or  moral 
culpability." 

Not  long  ago,  two  Supreme  Court  justices  who  once  sanctioned 
capital  punishment  rejected  it.  In  1986,  Justice  Lewis  F.  Powell 
Jr.  cast  the  deciding  vote  in  favor  of  executing  Warren  McClesJcey.^^ 
That  opinion  is  best  remembered  as  the  Supreme  Court ' s 
acknowledgement  that  racial  bias  is  "an  Inevitable  part"  of  the 


^^  See  Stephen  B.  Bright,  "Death  By  Lottery  --  Procedural 
Bar  of  Constitutional  Claims  in  Capital  Cases  Due  to  Inadequate 
Representation  of  Indigent  Defendants,"  92  West  Virginia  L.Rev.  679 
(1990)  . 

^i-    McCleskey  v.  Kemn.  481  U.S.  2979  (1986). 
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capital  punishment  scheme  and  its  astounding  conclusion  that 

unrefuted  evidence  of   systemic  prejudice  does  not  warrant 

overturning  a  sentence  of  death."   McCleekey  was  executed  in 

Georgia's  electric  chair  on  September  25,   1991.    After  his 

retirement,  Justice  Powell  announced  that  if  there  was  any  case  in 

which  he  wished  he  had  voted  differently  it  was  McClsskey.   Justice 

Powell  went  further  ajid  said,  "'I  would  vote  the  other  way  in  any 

capital  case  ...  I  have  come  to  think  that  capital  punishment 

should  be  abolished.'"  " 

Shortly  before  his  retirement  in  X994,  Justice  Blackmun  -- 

who,  in  1976,  joined  in  the  decision  reinstating  capital  pvinishment 

--  wrote: 

.  .  .  [N]  o  combination  of  procedural  rules  of  stibstantive 
regulations  ever  can  save  the  death  penalty  from  its 
inherent  constitutional  deficiencies.  .  .  The  problem  is 
that  the  inevitability  of  factual,  legal,  and  moral  error 
gives  us  a  system  that  we  know  must  wrongly  kill  some 
defendants,  a  system  that  fails  to  deliver  the  fair, 
consistent,  and  reliable  sentences  of  death  required  by 
the  Constitution.  " 

The  year  before  Justice  Blackmun 's  stinging  repudiation  of  the 


"    Id-  P-  312. 

"  Prof.      John     C.      Jeffries,      Jr.,       "A     Crisis     of     Moral 

Confidence,"    bfQW  York  Times.    June   23,    1994. 

•*         Blackmun,    J.,    dissenting.    Calling  v.    Collins.      ii4   S.Ct. 
1127,     1130        (1994) . 
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death  penalty,  the  Supreme  Court  in  Herrera  v.  Collina  decided 

that,  standing  alone,  a  claim  of  factual  innocence  "is  not  a 

constitutional  claim.""   The  opinion  prompted  Justice  Blackroun  to 

respond,  " [T] he  execution  of  an  innocent  person  who  can  show  that 

he  is  innocent  comes  perilously  close  to  simple  murder."" 

On  January  2,  by  a  vote  of  6  to  3,  the  United  States  Supreme 

Court  denied  a  stay  of  execution  for  Dewayne  Jacobs  who  was 

convicted  of  kidnapping  and  murder  in  Texas  in  1987.^''  Mr.  Jacobs 

originally  confessed  to  the  killing,  but  later  recanted  and  said 

his  sister  carried  out  the  murder.  After  trying  Jacobs  and  winning 

his  conviction,  the  same  prosecutor  put  Jacobs'  sister  on  trial. 

The  prosecutor  argued  to  the  jury  that  he  now  believed  the  sister 

had  been  the  killer  and  Jacobs  had  not  even  known  she  had  a  gun, 

let  alone  the  intent  to  kill.   Jacobs'  sister  was  also  convicted. 

Justice  Stevens  called  the  decision  "a  denial  of  due  process  under 

law."^'  Dissenting  from  the  denial  of  stay.  Justice  Stevens  wrote: 

.  .  .  [I]t  is  fundamentally  unfair  for  the  State  of  Texas 
to  go  forward  with  the  execution  of  Jesse  E)ewayne  Jacobs. 


"    224  S.Ct.  at  862. 

"    Blackmun,  J.,  dissenting,  Id-  p-  884. 

"    Jacobs  V.  Scoet.  No.  94-7010. 

"    Jacobs.  V.  Scott.  No.  94-17010,  1995  U.S.  Lexis  1. 
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The  principal  evidence  supporting  his  conviction  was  a 
confession  that  was  expressly  and  unequivocally- 
disavowed,  at  a  subsequent  crial,  by  the  same  prosecutor 
who  presented  the  case  against  Jacobs.  That  same 
prosecutor's  office  now  insists  that  the  State  may 
constitutionally  go  forward  and  execute  Jacobs.  The 
injustice,  in  my  view,  is  self-evident.  " 

Dewayne  Jacobs  was  executed  in  Texas  on  January  4,  1955. 

In  1987,  Professors  Hugo  Adam  Bedau  and  Michael  I.  Radelet 
published  the  results  of  their  research  demonstrating  that  capital 
punishment  necessarily  entails  an  intolerable  risk  of  wrongfully 
executing  those  who  are  factually  innocent  despite  their 
convictions.  Their  study  documents  at  least  23  executions  of  the 
innocent  in  the  United  States  during  this  century.^'  In  their 
updated  findings.  In  Spite  of  Innocence,  they  describe  more  than 
400  potential  capital  cases  in  which  innocent  people  were  shown  to 
have  been  wrongfully  convicted. ^^  More  than  25  percent  of  these  400 
convictions  were  obtained  by  the  deliberate  participation  of 
prosecutors  or  law  enforcement  in  coerced  confessions,  perjured 
testimony  by  informants  and  the  suppression  of  exculpatory 


"     Thirl. 

"    Bedau   and   Radelet,   "Miscarriages   of   Justice   in 
Potentially  Capital  Cases,  40  Stan. I. .Rev.  21  (1987)  . 

"    Bedau,   Radelet  and  Putnam,   In  Spite  of   Innocence ^ 
(Northeastern  University  Press  1992) . 
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evidence.  Coupled  with  the  lack  of  resources  available  to  most 
capital  defendants  at  the  trial  and  post -convict ion  stages,  this 
staggering  record  of  governmental  collusion  in  gaining  wrongful 
convictions  goes  a  long  way  to  explaining  why  it  takes  many  years 
before  the  truth  is  uncovered  and  presented. 

As  members  of  Congress  are  pressed  to  set  deadlines  for  filing 
petitions  and  deciding  habeas  claims,  a  review  of  just  how  long  it 
has  taken  to  free  some  of  the  innocent  and  how  perilously  close 
even  they  have  come  to  execution  is  necessary: 

In  1978,  Gary  Nelson  was  convicted  of  the  rape  and  murder  of 
a  6 -year  old  girl  in  Georgia  &nd  sentenced  to  die.  It  took  his 
appellate  lawyers  eleven  years  of  work  without  pay  to  secure  his 
release  in  1991.  They  succeeded  in  proving  that  to  win  his 
conviction,  the  government  had  used  perjured  testimony  and 
suppressed  evidence  of  Nelson's  innocence. 

Joseph  Green  Brown  spent  14  years  on  Florida ' s  death  row 
before  a  federal  appeals  court  granted  his  habeas  petition,  having 
determined  that  the  prosecution  deliberately  concealed  key  evidence 
from  the  trial  jury.  At  one  point.  Brown  came  within  fifteen  hours 
of  execution.  After  the  federal  court  ordered  a  new  trial,  the 
prosecutor  declined  to  retry  him  and  he  was  released. 

Randall  Dale  Adams'  wrongful  conviction,   also  based  on 
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perjured  testimony,  for  killing  a  Dallas  police  officer  inspired 
the  film  The  Thin  Rliie  Line.  Just  days  before  he  was  scheduled  to 
die,  the  Supreme  Court  of  the  United  States  stayed  his  execution. 
Adams '  sentence  was  overturned  because  the  Texas  death  penalty  was 
declared  unconstitutional.  Subsequently,  new  evidence  was 
presented,  including  proof  that  the  prosecution  had  coerced  an 
eyewitness  to  identify  Adams  in  a  line-up  after  the  witness  had 
initially  identified  cinother  man.  A  new  trial  was  ordered,  but  the 
state  declined  to  prosecute  Adams  again.  He  was  released  after 
spending  twelve  years  on  death  row  for  a  crime  he  did  not  commit. 

A  United  States  Marine,  Kirk  Bloodsworth  had  no  prior  criminal 
record  when  he  was  arrested  in  Maryland  in  1984  for  the  rape-murder 
of  a  19-year  old  based  on  an  anonymous  tip  and  a  questionable  photo 
identification.  The  jury  rejected  his  alibi  evidence,  convicted 
him  and  sentenced  him  to  death.  Bloodworth's  conviction  was 
reversed,  but  he  was  convicted  a  second  time  on  a  retrial. 
Ultimately  DNA  evidence  exonerated  him,  proving  that  two  juries  had 
convicted  the  wrong  man. 

Even  where  wrongful  conviction  is  not  the  product  of 
governmental  misconduct,  the  requisite  scientific  evidence  that 
could  exonerate  the  defendant  is  not  always  availe±>le  at  trial. 
The  trials  of  most  inmates  whose  release  was  later  won  by  DNA 
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analysis  concluded  many  years  before  the  technology  was  fully 
developed.  The  FBI  now  estimates  that  in  the  last  several  years, 
since  the  acceptance  of  DNA  testing,  approximately  30  to  35  percent 
of  the  more  than  4,000  sexual  assault  suspects  subjected  to  this 
genetic  analysis  were  excluded  as  the  perpetrators. 

James  Richardson  was  sentenced  to  die  in  Florida  before  the 
Supreme  Court  decision  in  Furman  invalidated  capital  piinishment  in 
1972,  was  released  in  1989  after  serving  21  years  on  death  row. 
Volunteer  legal  counsel  proved  the  prosecution  had  knowingly 
introduced  false  evidence  and  withheld  evidence  that  would  have 
resulted  in  Richardson ' s  acquittal . 

Clarence  Brandley,  a  black  Texas  death  row  inmate,  was 
released  in  1990,  a  decade  after  his  murder  conviction,  when  two 
white  prosecution  witnesses  admitted  that  a  white  man  had  committed 
the  crime. 

Walter  McMilliam  was  placed  on  death  row  before  he  was  ever 
tried.  He  was  convicted  in  1986  of  murder  based  upon  the  perjured 
testimony  of  two  prison  inmates  and  a  third  individual  who  was 
himself  a  suspect  in  the  killing.  The  jury  sentenced  him  to  life, 
but  the  Alabama  judge  who  heard  his  case  imposed  a  death  sentence. 
Although  the  other  suspect  later  confessed  he  had  framed  McMillian 
and  the  prosecution  knew  of  the  perjury  from  other  sources,  the 
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government  concealed  the  evidence  that  would  have  exonerated 
McMillian.  It  took  six  years  of  work  by  attorneys  at  the  Alabama 
Resource  Center  to  free  Mr.  McMiillian.  If  the  provisions  of  the 
Effective  Death  Penalty  Act  had  been  in  place,  Walter  McMillan, 
whom  the  State  of  Alabama  admitted  ic  had  wrongly  convicted,  would 
have  been  executed  because  Mr.  Millian  had  four  rounds  of  habeas 
appeal  before  Alabama  conceded  his  innocence. 

Clarence  Chance  and  Benny  Powell  were  released  in  1992  after 
spending  17  years  in  prison  for  the  murder  of  a  deputy  sheriff  they 
did  not  commit.  The  judge  who  ordered  them  freed  described  their 
ordeal  as  a  "gross  injustice"  perpetrated  by  the  Los  Angeles  Police 
Department's  "reprehensible"  behavior  in  its  use  of  an  informant 
and  the  unlawful  suppression  of  evidence.  California  did  not  have 
the  death  penalty  in  1975  when  Chance  and  Powell  were  convicted. 
Had  they  been  tried  before  1972  or  after  1977  when  capital 
punishment  was  reinstated  in  California,  these  two  men  may  very 
well  have  been  executed  before  being  exonerated. 

The  cost  of  tireless  efforts  to  free  the  innocent  are  enormous 
and  almost  never  recouped  by  the  volunteer  counsel  and 
investigators.  In  the  Chance  and  Powell  case,  for  example. 
Centurion  Ministries  spent  more  than  a  half  million  dollars  in 
unreimbiirsed  fees  and  expenses  during  its  four  and  a  half  year 
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investigation.  Lawyers  from  two  private  firms,  including  a  co- 
chair  of  NACDL's  Committee  to  Free  the  Innocent  Imprisoned,  donated 
two  and  a  half  years  of  pro  bono  legal  services  valued  at  over  a 
half  million  dollars. 

The  ruling  in  Herrera  gave  federal  district  courts  little 
guidance  as  to  how  to  proceed  when  presented  with  a  claim  of 
innocence."  The  heibeas  provisions  of  H.R.  3,  which  are  designed 
to  see  that  executions  are  carried  out  by  the  clock,  greatly 
increase  the  likelihood  that  even  greater  numbers  of  individuals 
who  have  been  wrongfully  convicted  will  be  killed. 


HaXXtXA,    224  S.Ct.  dS3. 
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Mr.  Goldstein.  Mr.  Chairman,  I  know  this  is  terribly  rude.  I 
have  notified  the  committee,  I  have  a  6:30  plane  out  of  Dulles,  and 
with  your  leave,  if  I  may  be  excused — and  I  have  appreciated  your 
indulgence,  and  I  know  it  is  rude — I  would  respectfully  request  an 
opportunity  to  withdraw. 

Mr.  Heineman.  Do  you  have  any  time  here  to  field  questions  be- 
fore the  other  panelists  speak? 

Mr.  Goldstein.  I  don't  want  to  take  up  their  time. 

Mr.  Heineman.  Thank  you  for  coming,  Mr.  Goldstein,  you  are  ex- 
cused and  we  appreciate  your  remarks. 

Mr.  Goldstein.  Thank  you  very  much. 

Mr.  Heineman.  May  we  give  you  questions  for  the  record  to  an- 
swer? 

Mr.  Goldstein.  Yes. 

STATEMENT  OF  SUSAN  BOLELYN,  SENIOR  ASSISTANT 
ATTORNEY  GENERAL,  STATE  OF  GEORGIA 

Ms.  BOLELYN.  It  is  my  pleasure  to  appear  before  you  to  take  the 
opportunity  to  discuss  the  important  issue  of  Federal  habeas  cor- 
pus reform.  I  come  before  this  committee  as  a  practitioner  in  the 
area  of  habeas  corpus  litigation  for  18  years.  I  have  handled  over 
150  cases  in  the  Eleventh  Circuit  Court  of  Appeals,  both  capital 
and  noncapital  Federal  habeas  corpus  proceedings,  and  35  death 
penalty  cases  anywhere  from  the  direct  appeal  through  the  final 
execution  of  those  cases. 

Since  1976,  we  have  had  18  persons  executed  in  the  State  of 
Georgia,  and  I  have  handled  14  of  those  cases.  So  the  debate  over 
Federal  habeas  corpus  reform  to  me  is  not  one  that  is  theoretical, 
it  is  one  that  I  deal  with  every  day  on  a  day-to-day  basis,  both  in 
the  capital  and  noncapital  proceedings. 

Just  to  provide  the  committee  with  a  little  bit  of  background  over 
what  our  situation  is  in  Georgia,  the  fastest  that  anyone  has  ever 
completed  all  of  their  post-conviction  proceedings  in  the  State  of 
Georgia  is  5%  years,  but  our  average  length  of  time  between  the 
conviction  for  the  events  of  murder  and  resulting  death  sentence 
and  ultimate  execution  is  11%  years. 

And  in  comparing  ourselves  with  other  States  in  which  there  is 
an  active  death  penalty,  such  as  Florida,  Alabama,  and  Texas,  they 
have  a  similar  11%  years.  However,  in  many  cases,  it  is  14  and 
15  years,  and  in  one  of  the  cases  that  I  litigated,  on  which  the  de- 
fendant pled  guilty  but  received  the  death  sentence  by  a  trial 
judge,  that  case  was  litigated  for  over  15^2  years  and  was  at  one 
point  in  time  reviewed  by  132  judges  on  14  or  15  different  occa- 
sions. 

So  I  believe  that  my  copanelist  was  incorrect  when  he  said  that 
there  is  not  some  need  for  some  change.  I  don't  think  that  the  11% 
years  serves  the  process  of  efficiency  or  fairness  for  any  of  the  liti- 
gants and  certainly  not  for  the  judges  who  must  review  these  con- 
tinuing litigations  of  the  same  claims  over  and  over  again. 

I  have  called  it  the  "merry-go-round  of  appeals,"  and  I  think  that 
the  reason  I  have  termed  it  such  is  of  the  14  cases  that  I  handled 
in  the  post-conviction  process  in  which  the  death  penalty  was  im- 
posed, each  of  those  14  people  went  through  the  post-conviction 
process  not  once,  not  twice,  but  three  times.  In  effect,  they  repeated 
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the  nine  steps  available  to  them  under  Georgia  law  so  as  to  have 
27  separate  reviews  of  their  case  in  both  State  and  Federal  post- 
conviction proceedings. 

So  I  think  that  the  issue  for  me  has  become  one  of  finality.  The 
issue  is  not  whether  the  courthouse  door  should  be  barred;  the 
issue  is  how  long  it  should  be  open  to  relitigate  the  same  claims 
over  and  over  again  when  there  is  no  claim  of  factual  innocence 
and  there  are  no  new  facts  and  no  new  law  to  support  the  claims, 
but  rather  the  person  is  simply  trying  to  avoid  the  ultimate  penalty 
that  the  courts  in  Georgia  recommended. 

The  other  thing  that  I  think  the  committee  should  be  aware  of 
is  the  fact  that  in  many  cases,  the  circuit  courts  are  attempting  to 
grapple  with  this  question  of  habeas  corpus  reform  by  adopting  ex- 
pedited review  procedures  themselves.  In  the  eleventh  circuit,  they 
give  preference  to  capital  cases;  they  also  have  adopted  expedited 
review.  But  unfortunately,  even  in  the  face  of  adopting  these  expe- 
dited procedures,  I  can  point  to  four  Georgia  cases  that  I  think  il- 
lustrate the  need  for  the  legislation  that  has  been  proposed. 

We  have  two  Georgia  death  penalty  cases  that  awaited  the  deci- 
sion of  a  three-judge  panel  for  4  years  and  then  awaited  on  the  de- 
cision of  the  en  banc  court  for  another  year  after  that.  So  in  addi- 
tion to  all  the  other  proceedings,  it  sat  awaiting  the  decision  after 
it  had  been  briefed  and  argued  for  4  years.  And  I  know  that  the 
program  on  this  case  is  90  days  from  the  final  brief  or  argument. 
I  am  sure  that  there  can  be  some  debates  about  whether  that  is 
long  enough,  but  I  think  everyone  agrees  that  waiting  4  years  does 
not  serve  the  process. 

We  have  also  had  some  cases  that  sat  for  petition  for  rehearing 
for  3  years.  So  I  believe  that  the  eleventh  circuit,  at  least  in  my 
experience,  is  recognizing  the  need  for  some  expediency  in  the  han- 
dling of  these  cases  and  the  fact  that  the  system  is  broken  as  far 
as  the  speedy  and  fair  review  of  these  cases. 

I  also  might  say  that  the  Georgia  Supreme  Court  has  recognized 
the  need  for  such  proceedings  and  has  adopted  what  is  called  the 
unified  appeal  that  sets  forth  time  limitations  for  the  filing  of  mo- 
tions for  a  new  trial  and  all  of  those  post-conviction  proceedings. 
And  we  have  in  Georgia,  where  our  general  assembly  is  now  meet- 
ing, we  have  proposed  expedited  proceedings  for  the  State  courts 
so  that  we  are  not  guilty  of  the  same  sort  of  abuses  that  we  are 
accusing  the  Federal  courts  of  engaging  in.  We  are  also  aware  that 
we  don't  want  to  be  guilty  in  the  State  system  of  creating  the 
delays  and  blaming  them  on  the  Federal  courts. 

I  think,  as  this  committee  is  no  doubt  aware,  any  change  in  the 
present  2254  legislation  will,  of  course,  at  least  initially,  engender 
a  lot  of  litigation,  and  therefore  slow  down  the  process.  But  I  think 
it  may  be  worth  it  if  we  can  go  through  and  subject  ourselves  to 
that  first  round  of  litigation,  to  get  the  ultimate  goal  which  I  have 
said,  in  my  view,  is  efficiency  and  fairness. 

I  think  that  in  different  States  the  bottlenecks  occur  in  different 
proceedings.  In  Georgia,  our  problem  is  not  moving  the  case  from 
the  State  habeas  corpus  proceeding  into  the  Federal  proceeding  as 
an  initial  matter.  However,  that  is  the  problem  for  other  attorneys 
general  in  other  States. 
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Our  problem  is  the  fact  that  we  cannot  get  the  case  quickly  de- 
termined in  the  Federal  district  court  after  we  have  had  an  evi- 
dentiary hearing.  In  many  cases,  in  the  Federal  evidentiary  hear- 
ing we  find  ourselves  duplicating  the  evidence  that  was  presented 
at  trial.  We  duplicate  the  evidence  that  was  presented  in  the  State 
habeas  corpus  proceeding,  and  of  course  our  position  is  that  no  du- 
plication of  the  facts  is  necessary  but  rather  that  the  Federal  dis- 
trict judge  should  simply  apply  the  Federal  principles  to  the  facts 
if  they  have  already  been  fairly  developed  in  the  State  courts. 

So  at  the  very  least  we  are  advocating  that  there  be  an  expedited 
review  procedure  in  the  Federal  district  court,  that  the  number  of 
evidentiary  hearings  that  are  unnecessary  be  cut  down,  and  that, 
at  the  very  least,  for  the  successive  petitions,  that  we  decrease  the 
back-end  time  for  filing  those  petitions  if  we  can't  decrease  them 
on  the  front  end. 

I  have  also  advocated  that  at  the  first  habeas  corpus  proceeding 
there  ought  to  be  an  automatic  stay  of  execution.  But  what  has 
happened  if  you  do  that  is  that  you  are  granting  them  an  unlimited 
stay  of  execution  because  of  the  fact  that  it  may  sit  in  the  Federal 
district  court  for  3V2  years  and,  ultimately,  in  the  appellate  court 
for  an  additional  4  years.  So  while  some  of  these  provisions  of  the 
bill  say  that  a  stay  of  execution  is  automatic  unless  a  number  of 
factors  occur,  what  is  happening  is  in  effect  you  are  giving  the  cap- 
ital litigant  an  unauthorized  stay  of  execution. 

I  think  I  have  made  my  position  fairly  clear.  I  don't  think  that 
it  is  the  position  of  most  attorneys  general  and  most  capital  litiga- 
tors, to  my  knowledge,  to  decrease  the  availability  of  Federal  ha- 
beas corpus  review  to  a  capital  litigant.  What  I  think  our  goal  is 
is  to  make  sure  that  there  is  a  fair  review,  but  that  at  some  point 
in  time,  at  some  point  in  the  proceeding,  we  can  say  that  justice 
has  been  done  insofar  as  our  system  can  do  that  justice  to  the  per- 
son. 

At  some  point  in  time,  if  we  are  going  to  have  a  death  penalty 
we  need  to  have  the  will  to  carry  that  death  penalty  out.  And  I 
think  that  what  has  happened  in  Georgia  in  the  case  that  I  men- 
tioned, that  was  14  years,  is  that  did  not  serve  the  defendant  or 
the  process  and  it  certainly  did  not  serve  the  victims  of  the  crime. 

Thank  you. 

Mr.  Heineman.  Thank  you,  Ms.  Bolelyn. 

Mr.  Yackle. 

STATEMENT  OF  LARRY  W.  YACKLE,  PROFESSOR  OF  LAW, 
HOUSTON  UNIVERSITY  SCHOOL  OF  LAW 

Mr.  Yackle.  Thank  you,  Mr.  Chairman.  I  am  glad  to  be  here.  I 
am  an  academic  by  trade.  That  makes  me  a  historian,  if  you  will 
bear  with  me  just  a  moment. 

The  statute  that  the  first  two  chapters  of  H.R.  3  would  amend 
is  the  1867  Habeas  Corpus  Act.  Congress  wrote  that  act  about  the 
same  time  it  wrote  the  14th  amendment.  There  is  a  link  between 
the  two. 

The  14th  amendment  establishes  Federal  constitutional  rights 
against  State  power,  and  the  Habeas  Corpus  Act  provides  the  Fed- 
eral judicial  machinery  to  enforce  those  Federal  rights.  It  has  been 
that  way  for  100  years.  This  statute  is  of  a  piece  with  the  Judiciary 
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Act  of  1875,  which  established  the  Federal  courts'  basic  jurisdiction 
to  determine  Federal  question  cases. 

We  are  talking,  then,  about  amending  a  building-block  element 
of  the  machinery  of  Federal  justice.  This  statute  has  to  do  with  the 
role  of  the  Federal  courts  and  the  very  structure  of  the  Federal  ju- 
dicial branch.  I  don't  suggest  to  you  that  it  can't  be  amended.  I  just 
suggest  to  you  that  it  has  to  be  amended,  if  at  all,  very  delicately. 

Second  point:  Most  of  the  criticisms  of  habeas  corpus  over  the 
last  20  years,  as  I  have  watched  this  debate,  have  focused  on  proce- 
dural flaws.  Habeas  corpus  is  said  to  be  too  slow,  too  inefficient. 
It  can  be  redundant  when  one  prisoner  files  more  than  one  peti- 
tion. And  it  is  costly. 

Earlier  in  the  day,  Ms.  Jackson  Lee  asked  Attorney  General  Lun- 
gren  what  he  saw  as  the  difficulties  with  habeas  corpus  and  he  an- 
swered: It  is  too  slow,  it  is  inefficient,  and  expensive.  Those  were 
the  criticisms  that  he  laid  at  the  door  of  habeas  corpus. 

Ms.  Bolelyn,  before  you  now,  has  argued  that  habeas  corpus  re- 
view, in  death  penalty  cases  in  particular,  is  slow,  expensive  and 
inefficient.  Those  are  the  criticisms. 

Third  point:  By  and  large,  very  few  people  have  proposed  that 
habeas  corpus  should  be  done  away  with.  The  reform  measures 
that  I  have  seen  over  the  last  20  years  have  focused  on  procedural 
reforms,  streamlining  the  process,  expediting  the  process,  but  not 
eliminating  the  basic  jurisdiction  the  Federal  courts  have  always 
had  since  1867.  To  do  that  would  be  to  strip  the  Federal  courts  of 
a  major  head  of  Federal  jurisdiction.  Commendably,  H.R.  3  does 
not  include  a  provision,  as  I  read  it,  that  would  eliminate  habeas 
corpus. 

Attorney  General  Lungren  drew  a  very  clear  line  between  proce- 
dural reform,  which  he  proposes,  endorses,  and  substantive  reform 
or  the  obliteration  of  the  basic  jurisdiction.  He  wants  the  Federal 
courts  to  retain  that  jurisdiction,  as  does  Ms.  Bolelyn.  That  is  the 
tradeoff. 

When  this  committee  marks  up  this  bill,  I  hope  there  will  be  a 
serious  debate  about  these  procedural  reforms — filing  deadlines, 
how  fast  petitions  are  to  be  filed,  timetables  for  Federal  court  ac- 
tion, how  fast  Federal  judges  ought  to  act  on  petitions,  and  tough 
rules  on  successive  petitions,  barring  prisoners  from  filing  more 
than  one  petition  and  stringing  out  litigation.  There  ought  to  be  de- 
bate, and  I  am  sure  there  will  be  an  honest  debate,  about  the  de- 
tails of  those  measures.  But  that  is  where  the  debate  should  focus. 
That  is  what  the  bill  ought  to  be  about.  It  ought  not  to  be  a  bill 
to  eliminate  the  substance  of  the  jurisdiction. 

My  recommendation  to  you  is  to  put  in  this  bill  an  explicit  dec- 
laration of  the  one-bite-at-the-Federal-apple  idea  that  Attorney 
General  Lungren  suggested  to  you.  After  a  claim  has  arrived  at  the 
Federal  courthouse  in  a  timely  way  and  it  has  cleared  all  the  proce- 
dural hurdles,  it  is  there  in  a  proper  procedural  posture,  it  hasn't 
come  by  way  of  a  successive  petition,  it  is  there  to  be  determined 
on  the  merits  by  the  Federal  court,  then  the  Federal  court  should 
independently  determine  the  merits  of  the  claim.  That  is  the  core 
of  the  jurisdiction  and  has  to  be,  I  think,  retained. 

You  can  do  it  very  easily  in  a  couple  of  lines.  It  has  been  done 
in  bills  in  the  past.  State  in  the  bill  that  when  a  claim  does  arrive 
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in  a  timely  way,  in  the  proper  procedural  posture,  then  the  Federal 
court  has  the  obligation,  the  responsibility,  the  duty,  to  determine 
the  Federal  claim  on  the  merits  in  a  correct  way.  That  is  one  bite 
at  the  apple,  it  seems  to  me,  in  a  procedurally  efficient  way. 

Attorney  General  Lungren  and  I  disagree  in  one  respect.  He 
would  have  the  Federal  court  defer  to  a  previous  State  court  deci- 
sion on  the  merits  of  claims.  He  would  have  the  committee  insert 
in  this  bill  something  that  is  not  there  now — a  provision  that  would 
deny  the  Federal  court  an  ability  independently  to  reach  a  correct 
result  on  a  Federal  claim.  Instead,  he  would  have  the  Federal  court 
defer  to  a  State  court's  understanding  of  the  meaning  of  constitu- 
tional rights.  He  would  have  it  that  so  long  as  the  State  court  deci- 
sionmaking process  was  fair — full  and  fair — then  the  State  court 
determination  ought  to  prevail,  even  if  the  State  court  reached  an 
incorrect  result. 

He  would  have  it  that,  so  long  as  the  State  court  reached  a  rea- 
sonable result,  even  though  incorrect,  still  it  should  prevail  and  the 
Federal  court  should  not  be  able  to  act.  Only  if  the  Federal  court 
can  say  that  the  State  court  was  not  only  wrong,  but  unreasonably 
wrong,  would  the  Federal  court  be  able  to  enforce  basic  constitu- 
tional rights.  That,  I  suggest  to  you,  would  effectively  eliminate 
Federal  habeas  corpus,  the  substance  of  the  jurisdiction.  That  is 
court-stripping  legislation.  It  is  not  procedural  reform  at  all. 

The  bill  that  is  before  you,  let  me  be  clear  about  this,  does  not 
include  that  provision;  and  I  hope  when  a  reform  measure  emerges 
from  the  committee  it  also  will  not  include  that  kind  of  provision. 

Mr.  Heineman.  Thank  you,  Mr.  Yackle. 

[The  prepared  statement  of  Mr.  Yackle  follows:] 
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Prepared  Statement  of  Larry  W.  Yackle,  Professor  of  Law,  Boston 
University  School  of  Law 

1  want  to  thank  the  CommlLLee  for  Inviting  me  here  today  to 
discuss  proposals  to  amend  the  federal  statutes  governing  habeas 
corpus.   I  have  focused  much  of  my  academic  work  on  the  writ, 
and.  In  recent  years,  I  have  followed  legislative  reform 
proposals  with  great  Interest.   I  hope  I  can  offer  some 
constructive  comments  on  the  bill  now  under  discussion,  as  well 
as  alternative  plans  advanced  in  previous  years.   I  am  sure  you 
understand  that  I  speak  only  for  myself  and  not  for  Boston 
University  or  any  other  institution  or  organization. 

I  regard  the  federal  courts'  authority  and  responsibility  in 
habeas  corpus  cases  to  be  a  vital  cog  in  the  machinery  of 
American  justice.   It  is  in  these  cases  that  the  federal  courts 
enforce  basic  constitutional  rights.   At  the  same  time,  1 
understand  that  the  processing  of  habeas  corpus  cases  (;an   be 
time-consuming  and  inefficient  for  all  concerned:  for  the  federal 
and  state  courts,  for  states'  attorneys,  and,  most  certainly,  for 
petitioners  attempting  to  vindicate  their  federal  claims. 
Effective,  meaningful,  procedural  reforms  are,  accordingly,  in 
order.   The  point  1  want  to  make  to  you  today  is  that  Congress 
should  make  needed  procedural  adjustments  that  streamline  and 
expedite  the  habeas  process,  but  should  not  strip  the  federal 
courts  of  their  substantive  jurisdiction  to  enforce  the  Bill  of 
Rights  in  habeas  cases. 

I.  The  Rationales  for  Habeas  Corpus 

Let  me  begin  with  a  brief  description  of  the  general 
framework  now  in  place  and  the  rationales  for  the  federal  courts' 
jurisdiction. 

criminal  defendants  typically  assert  federal  constitutional 
claims  in  state  court  at  trial,  on  appeal,  and  in  any  further 
"postconviction"  proceedings  available  under  state  law.   if  the 
state  courts  rule  against  them,  convicts  can  seek  direct  review 
in  the  supreme  court,  but  since  that  Court  cannot  accept  many 
cases,  most  are  turned  away. 

The  only  means  most  state  prisoners  have  to  get  a  federal 
hearing  for  their  federal  claims  is  provided  by  one  of  the  great 
federal  civil  rights  laws  enacted  by  the  Reconstruction  congress, 
the  Habeas  corpus  Act  of  1867,  which  permits  state  prisoners  to 
petition  a  united  states  District  court  for  a  writ  of  habeas 
corpus  on  the  ground  that  they  are  being  held  in  custody  (usually 
in  state  prison)  in  violation  of  their  federal  rights. 
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At  least  since  the  Supreme  Court's  decision  in  Brown  v . 
Allen  in  1953,  it  has  been  settled  that  the  federal  courts  have 
the  authority  and  the  obligation  under  the  1867  Act  to  adjudicate 
prisoners*  federal  claims  de  novo.   The  federal  courts  may 
consider  previous  state  court  judgments  on  federal  issues.   But 
the  federal  courts  cannot  simply  defer  to  those  judgments  and 
give  them  any  kind  of  preclusive  effect.   Amendments  to  the 
Habeas  Corpus  Act  enacted  in  1966  plainly  incorporate  this 
understanding  of  federal  habeas  corpus. 

There  are  solid  reasons  for  the  existence  of  federal  habeas 
corpus  for  state  prisoners.   For  one  thing,  it  is  the  law--and 
has  been  (by  the  most  conservative  estimates)  for  forty  years. 
In  all  that  time.  Congress  has  never  wavered  from  its  commitment 
to  make  the  federal  courts  available  for  the  independent 
adjudication  of  prisoners'  federal  claims.   And  there  are  reasons 
why  it  is  the  law: 

1.  State  courts  are  overburdened  by  criminal  cases  and  may 
well  overlook  or  misapprehend  criminal  defendants'  federal 
claims.   Federal  courts  are  busy,  too,  but  are  better  positioned 
to  give  federal  constitutional  issues  the  attention  they  deserve. 

2.  state  courts  are  charged  both  to  enforce  state  criminal 
law  and  to  safeguard  federal  rights  that  typically  make 
convictions  more  difficult  to  obtain.   Federal  courts  experience 
no  similar  tension  in  their  treatment  of  federal  claims  in  habeas 
corpus . 

3.  state  judges  in  many  jurisdictions  are  still  accountable 
to  the  electorate  for  decisions  that  may  be  unpopular.   Federal 
judges  have  life  tenure  and  are  thus  insulated  from  similar 
political  pressures. 

4.  The  supreme  court  is  no  longer  able  to  sit  as  a  court  of 
error  to  correct  state  court  mistakes  of  federal  law.   The 
federal  habeas  corpus  courts  serve  as  surrogates--of fering  an 
independent  federal  forum  for  the  adjudication  of  federal  claims. 

5.  In  the  absence  of  federal  habeas  corpus,  violations  of 
federal  constitutional  rights  in  state  court  would  go 
uncorrected.   The  success  rate  for  noncapital  habeas  petitioners 
is  modest,  but  reliable  studies  in  recent  years  show  that 
petitioners  under  sentence  of  death  are  able  to  demonstrate 
constitutional  error  roughly  forty  per  cent  of  the  time. 

6.  some  habeas  corpus  petitioners  are  innocent  of  the  crimes 
of  which  they  were  convicted,  and  others  are  not  legally  eligible 
to  receive  the  death  penalty  under  applicable  state  law  and 
Supreme  Court  precedents.   If  those  petitioners  are  denied  access 
to  the  federal  courts,  the  most  egregious  injustice  may  be  done. 
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II.  Meaningful  Procedural  Reforms 

Essential  as  it  is  to  preserve  the  federal  courts' 
jurisdiction  to  adjudicate  federal  claims  in  habeas  corpus,  it  is 
also  important  to  ensure  that  cases  are  processed  through  the 
system  with  dispatch  and  efficiency.   Yet  habeas  is  freighted 
with  delays  and  snarls  that  frustrate  effective  adjudication  of 
the  merits  of  petitioners'  claim8--partlcularly  in  capital  cases. 
Critics  charge,  for  example,  that  there  are  no  fixed  deadlines 
for  filing  federal  petitions  and  that,  in  some  Instances  at 
least,  a  single  petitioner  may  be  permitted  to  file  more  than  one 
petition  and  thus  extend  litigation. 

I  appreciate  concerns  of  this  kind  and,  in  the  past,  I  have 
endorsed  reform  programs  that  would  resolve  or  mitigate  genuine 
procedural  difficulties  under  current  law.   I  thought  that  the 
report  this  committee  approved  in  the  last  Congress  (H.R.  Rep. 
103-470,  103rd  Cong.,  2d  Sess.,  March  25,  1994)  offered  a  sound, 
balanced  approach,  together  with  a  well-crafted  package  of 
specific  amendments  to  the  existing  habeas  statutes.   I  commend 
that  report  and  the  bill  Included  with  it  to  your  attention  again 
this  year. 

XIZ.  The  provisions  in  H.R.  3 

The  habeas  provisions  in  H.R.  3  appear  in  the  first  three 
chapters.   They  are  based  on  alternative  bills  that  Mr.  Mccollum 
and  Mr.  Hyde  offered  in  the  103rd  Congress.   Chapter  1  presents 
"general"  measures  (for  both  capital  and  noncapital  cases); 
Chapter  2  advances  measures  on  capital  cases  only;  chapter  3 
contains  subsidies  to  underwrite  state  efforts  to  defend  against 
habeas  corpus  petitions. 

Chapter  1 

This  chapter  tracks  the  contents  of  a  bill  originally 
advanced  by  the  Keagan  Administration  in  1982. 

1.  Filing  Deadlines  for  state  Prisoners,   section  101  would 
require  a  prisoner  attacking  a  state  conviction  or  sentence  to 
file  a  federal  petition  in  federal  court  within  one  year  after 
the  prisoner  has  exhausted  the  opportunities  for  litigating 
federal  claims  in  state  court.   Current  law  contains  no  precise 
filing  deadlines  for  habeas  corpus  petitions,  but  Rule  9(a)  of 
the  Habeas  Corpus  Rules  does  provide  that  a  petition  may  be 
dismissed  summarily  if  a  prisoner  delays  filing  until  the  state 
is  prejudiced  in  its  ability  to  respond  to  the  prisoner's  clains. 
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Last  year,  this  Committee  apparently  concluded  that  Rule 
9(a)  provides  a  sufficient  spur  to  early  filing  in  noncapital 
cases--in  which,  incidently,  petitioners  typically  have  no 
lawyers.   The  Committee  did,  however,  adopt  a  one-year  filing 
period  for  capital  ca8es--runnlng  from  the  conclusion  of  direct 
review,  tolled  during  the  pendency  of  an  application  for 
postconviction  relief  in  state  court. 

I  am  not  aware  that  tardy  petitions  present  a  serious 
problem  in  noncapital  cases.   Accordingly,  I  would  urge  the 
committee  to  limit  any  new  filing  deadline  in  this  year's  bill  to 
death  penalty  case6--ln  which  prisoners  typically  do  have 
attorneys  to  assist  them. 

2.  Restrictions  on  Appeal.   Section  102  would  allow  a 
prisoner  to  appeal  from  an  unfavorable  decision  by  a  federal 
district  court  only  if  a  circuit  judge  of  a  justice  of  the 
Supreme  Court  issues  a  certificate  Indicating  that  there  is 
"probable  cause"  for  such  an  appeal.   Current  law  also  bars  an 
appeal  in  the  absence  of  such  a  certificate,  but  allows  a 
district  judge  (as  well  as  a  circuit  judge  or  a  Supreme  Court 
justice)  to  issue  one. 

By  denying  district  judges  the  ability  to  issue 
certificates,  this  new  section  threatens  only  to  increase  the 
delays  and  inefficiencies  In  the  system.   District  judges  are  in 
the  best  position  to  ma)ce  this  kind  of  determination;  circuit 
judges  and  justices  would  require  even  more  (unnecessary)  time  to 
become  familiar  enough  with  a  case  to  make  an  intelligent 
assessment. 

I  would  not  suggest  that  this  section  is  an  important  or 
intolerable  part  of  the  bill;  I  do,  however,  think  that  it  would 
do  no  good  and  some  measure  of  harm.   Last  year's  bill  had  no 
similar  provision,  and  I  would  urge  the  Committee  to  drop  it  this 
year . 

3.  Restrictions  on  Appeal.   Section  103  would  conform  a 
related  federal  rule  of  appellate  procedure  to  the  substance  of 
section  102. 

4 .  Authorization  to  Deny  Relief  Despite  a  Failure  to  Exhaust 
State  Remedies.   Section  104  would  authorize  a  federal  district 
court  to  deny  relief  on  the  merits  of  a  prisoner's  constitutional 
claim  even  though  the  prisoner  has  not  previously  presented  the 
claim  to  the  state  courts.   Current  law  typically  requires  a 
prisoner  to  seek  relief  in  state  court  before  applying  for  habeas 
corpus  relief  from  a  federal  court. 
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By  common  account,  the  exhaustion  doctrine  is  meant  to  avoid 
premature  federal  interference  with  state  court  proceedings  and 
to  offer  the  state  courts  the  initial  opportunity  to  address  and 
cure  violations  of  federal  rights.   If  the  federal  courts  were 
given  authority  to  ignore  a  prisoner's  failure  to  exhaust  state 
remedies,  those  values  would  be  sacrificed.   Moreover,  it  is 
possible  that  a  federal  court's  judgment  on  the  merits  of  a  claim 
might  be  skewed  if  exhaustion  can  be  dispensed  with  only  if 
relief  is  denied,  and  not  if  relief  is  granted.   The  Committee 
bill  last  year  contained  no  similar  provision,  and  I  would 
suggest  the  idea  be  dropped  from  this  year's  bill. 

5.  Filing  Deadlines  for  Federal  Prisoners.   Section  105 
would  require  a  prisoner  attacking  a  federal  conviction  or 
sentence  to  file  a  federal  petition  or  motion  within  two  years 
after  one  of  several  events--which  will  typically  be  the 
conclusion  of  direct  appellate  review.   Current  law  contains  no 
precise  filing  deadline,  but  another  procedural  rule.  Rule  9{a) 
of  the  Section  2255  Rules  does  provide  that  a  petition  or  motion 
may  be  dismissed  summarily  if  a  prisoner  delays  filing  until  the 
Federal  Government  is  prejudiced  in  its  ability  to  respond  to  the 
prisoner's  claims. 

The  delays  about  which  critics  have  complained  in  recent 
years  have  arisen  in  cases  involving  state,  not  federal, 
prisoners  in  capital,  not  noncapital,  cases.   Accordingly,  this 
section  is  addressed  to  "problems"  that  do  not  exist.   The  bill 
last  year  included  no  such  provision,  and,  here  again,  I  suggest 
that  this  year's  bill  should  concentrate  on  things  that  genuinely 
need  legislative  attention. 

Chapter  2 

This  chapter  largely  tracks  the  proposals  advanced  in  1989 
by  Justice  Powell's  special  subcommittee  of  the  Judicial 
conference  of  the  United  States--but  with  several  important 
differences.   Section  106  would  establish  a  new  chapter  of  the 
Judicial  code,  containing  a  series  of  special  sections  to  govern 
death  penalty  habeas  corpus  cases. 

1.  State  options.   Section  2256  would  condition  the 
applicability  of  this  special  chapter  on  death  penalty  cases  on  a 
state's  willingness  to  supply  lawyers  to  indigent  prisoners  who 
wish  to  attack  convictions  or  sentences  in  state  postconviction 
proceedings- -which  are  typically  available  after  the  state 
appellate  process  is  complete.   The  Supreme  Court  has  held  that 
the  states  are  not  constitutionally  required  to  provide  lawyers 
at  the  postconviction  stage  in  state  court  (even  in  death  penalty 
cases),  and  many  states  fail  to  do  so. 
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Previous  bills,  including  the  bill  last  year,  contained 
provisions  meant  to  encourage  the  states  to  provide  competent 
counsel  to  indigents  at  all  stages  of  state  court  proceedings-- 
particularly  at  trial,  where  qualified  lawyers  can  often  prevent 
constitutional  error  in  the  first  instance.   If  counsel  is  not 
provided  until  the  postconviction  stage,  I  am  afraid  the  real 
damage  to  constitutional  rights  will  already  have  been  done  and 
that  ever  more  time  and  effort  will  have  to  be  spent  to  sort 
things  out  in  federal  court. 

2 .  Limitations  on  Stays  of  Execution  and  Second  or 
Successive  Petitions.   Section  2257  would  authorize  a  federal 
court  to  stay  a  prisoner's  execution  in  order  to  consider  an 
initial  federal  petition,  but  not  for  purposes  of  a  second  or 
successive  petition--unless  the  prisoner  presents  "clear  and 
convincing"  evidence  that,  but  for  constitutional  error,  no 
reasonable  jury  would  have  convicted  the  prisoner  of  the  offense 
or  found  the  prisoner  legally  eligible  for  a  sentence  of  death. 
Under  the  terms  of  this  section,  a  second  or  successive  petition 
might  be  entertained  only  if  the  district  judge  who  denied  relief 
with  respect  to  the  prisoner's  first  petition,  or  a  majority  of 
the  appellate  judges  who  considered  the  prisoner's  appeal  from 
that  judgment,  determine  that  such  a  second  or  successive 
petition  does  not  constitute  an  abuse  of  the  writ. 

Current  law  also  authorizes  a  federal  court  to  stay  a 
prisoner's  execution  in  order  to  determine  constitutional  claims 
and  also  cuts  off  most  second  or  successive  petitions  from  the 
same  prisoner.   Current  law  does  not,  however,  explicitly  require 
the  same  federal  judges  who  handled  a  prisoner's  first  petition 
also  to  handle  further  petitions. 

Previous  bills,  including  the  bill  last  year,  included 
provisions  that  would  restrict  the  circumstances  in  which  second 
or  successive  petitions  can  be  f iled--without  insisting  that  such 
petitions  go  to  the  same  federal  judges.   Such  an  additional 
check  on  multiple  petitions  is  unnecessary,  in  my  view,  and  only 
promises  to  add  yet  another  layer  of  complexity  and  delay  to  an 
already  overburdened  system. 

3.  Filing  Deadlines.   Section  2258  would  require  a  prisoner 
under  sentence  of  death  to  file  for  federal  habeas  corpus  relief 
within  180  days  after  the  appointment  of  counsel  for  purposes  of 
pursuing  postconviction  relief  in  state  court,  provided  that  the 
180-day  period  is  to  be  suspended  while  state  postconviction 
proceedings  are  pending.   As  I  explained  earlier,  current  law 
fixes  no  special  filing  deadlines  for  habeas  corpus  petitions  in- 
capital  cases,  but  does  contemplate  that  a  petition  can  be 
dismissed  if  delay  results  in  prejudice  to  the  state's  ability  to 
respond . 
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Some  statute  of  limitations  for  capital  cases  may  be 
appropriate,  but  in  light  of  the  complexity  of  capital  cases  and 
the  time  required  to  recruit  lawyers  to  handle  them,  I  should 
think  that  the  one-year  period  contained  in  last  year's  bill  is 
the  shortest  that  can  sensibly  be  established. 

4.  Restrictions  on  Appeal.   Section  2259  would  exempt  death 
penalty  appeals  from  the  ordinary  requirement  of  a  certificate  of 
probable  cause,  except  in  the  case  of  a  second  or  successive 
petition  from  the  same  death  row  prisoner.   Current  law  requires 
certificates  for  all  habeas  corpus  appeals.   Since,  however, 
certificates  are  routinely  issued  in  death  penalty  cases,  it  only 
makes  sense  to  dispense  with  the  requirement  entirely  in  this 
class  of  cases.   The  bill  last  year  contained  a  provision  similar 
to  Section  2259. 

5.  Accommodation  of  "Unitary"  State  Systems.   Section  2260 
would  reconcile  this  special  chapter's  treatment  of  state 
postconviction  remedies  with  the  "unitary"  systems  adopted  in 
some  states,  which  combine  direct  appellate  review  with  state 
postconviction  procedures.   Current  law  treats  such  unitary 
systems  in  much  the  same  way,  and  this  provision  in  H.R.  3  is, 
accordingly,  noncontroversial . 

6.  Timetables  for  Federal  Court  Action.   Section  2261  would 
require  a  federal  district  court  to  render  a  decision  on  the 
merits  of  a  death  row  prisoner's  federal  claims  within  60  days 
after  hearing  argument  and  would  require  a  court  of  appeals  to 
determine  any  appeal  within  90  days  after  receiving  the  parties' 
Driers,  provided  that  certain  short-term  extensions  of  time  may 
be  granted  for  "good  cause." 

Current  law  allows  the  federal  courts  to  establish  local 
rules  under  which  habeas  corpus  petitions  in  death  penalty  cases 
receive  expedited  consideration,  and  most  circuits  have  done  so. 
Yet  neither  Congress  nor  the  federal  courts  themselves  have  fixed 
rigid  deadlines  for  the  adjudication  of  constitutional  claims. 
Last  year's  bill  in  this  Committee  would  have  made  no  such 
attempt  to  impose  such  deadlines  on  the  judicial  branch,  and  I 
must  say  I  doubt  the  wisdom  of  the  idea.   At  the  very  least,  1 
would  urge  the  Committee  to  consult  with  Judge  Merritt's 
executive  committee  of  the  Judicial  Conference  before  proceeding 
with  this  provision. 

7.  Instructions  for  statutory  Construction.   Section  2262 
would  urge  the  federal  courts  to  construe  the  provisions  of  this 
special  chapter  "to  promote  the  expeditious  conduct  and 
conclusion"  of  death  penalty  cases.   Current  law  is  consistent 
with  such  a  policy,  and  I  see  no  great  difficulty  with  it.   A 
general  canon  of  construction  such  as  this  is  preferable,  in  my 
view,  to  the  kind  of  rigid  timetables  that  Section  2261  would 
establish. 
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Chapter  3 

Federal  Subsidies  for  States  that  Employ  the  Death  Penalty. 
This  chapter  contains  a  provision  that  would  provide  federal 
funding  to  states  that  have  enacted  the  death  penalty  and,  for 
that  reason,  are  now  defending  against  federal  habeas  corpus 
petitions  attacking  capital  sentences.   As  I  read  It,  this 
section  limits  federal  funding  to  an  amount  equal  to  what  the 
Federal  Government  provides  to  capital  resource  centers. 
Resource  centers  are  charged  to  recruit  and  assist  lawyers  who 
represent  indigent  death  row  prisoners  in  federal  habeas  corpus 
proceedings . 

The  Federal  Cjovernment  gives  the  states  considerable  support 
for  ]aw  enforcement  programs,  but,  so  far  as  I  am  aware,  does  not 
specify  that  any  portion  of  that  federal  money  must  be  spent  on 
capital  litigation  in  federal  court.   Previous  bills,  including 
the  bill  last  year,  have  always  left  it  to  the  states  to  decide 
whether  they  wish  to  employ  the  death  penalty  and,  if  so,  whether 
they  wish  to  spend  federal  funds  in  this  way.   I  will  offer  no 
view  about  wisdom  or  propriety  of  this  kind  of  federal  ear- 
marking . 


IV.  Omissions  from  H.R.  3 

Unfortunately,  the  habeas  provisions  in  H.R.  3  do  not 
address  some  of  the  most  serious  problems  that  attend  the  current 
8ystem--problems  that  were  addressed  in  the  bill  this  Committee 
approved  last  year. 

1 .  Independent  Federal  Court  Examination  of  Constitutional 
Claims .   H.R.  3  does  nothing  to  ensure  that,  once  a  habeas  corpus 
petition  has  cleared  all  procedural  hurdles,  the  federal  courts 
have  the  duty  and  responsibility  to  make  an  independent 
determination  of  a  prisoner's  constitutional  claims.   Without 
this  kind  of  guarantee,  federal  habeas  corpus  can  squander 
resources  ironing  out  procedural  snarls  with  no  genuine  pay-off 
in  the  end.   It  is  essential  that  we  have  meaningful  reforms  that 
will  streamline  and  expedite  habeas  litigation,  but  we  also  need 
assurance  that  the  federal  courts  will  be  able  in  the  end  to 
enforce  constitutional  rights. 

The  committee  bill  last  year  would  have  codified  the 
principle  in  Brown  v.  Allen--that  the  federal  courts  are  to 
exercise  independent  judgment  on  the  merits  of  constitutional 
claims.   I  urge  the  Committee  to  Insert  a  similar  provision  in 
H.n.  3. 
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In  the  some  vein,  1  urge  the  Committee  to  include  an 
explicit  Htatement  that  the  federal  courts  are  not  to  defer  to 
previous  decisions  by  the  state  courts,  irrespective  of  whether 
the  state  courts  can  be  said  to  have  considered  federal  claims 
"fully  and  fairly."   As  I  am  sure  you  are  aware,  some  bills  in 
recent  years  would  have  denied  the  federal  courts  any  authority 
to  award  relief  on  the  basis  of  a  claim  that  was  "fully  and 
fairly"  adjudicated  in  state  court. 

A  blanket  deference  rule  of  that  sort  would  strip  the 
federal  courts  of  their  current  and  luiigstctnding  authority  and 
obligation  to  enforce  federal  constitutional  rights  in  an 
independent  fashion.   It  would  mean  the  practical  end  of  habeas 
corpus,  and  I  urge  the  Committee  to  repudiate  the  Idea  in  an 
exacting  manner. 

2.  The  Effect  of  "New  Rules"  of  constitutional  Law,   h.r.  3 
also  fails  to  address  the  persistent  problems  attending  the 
creation  of  "new  rules"  of  constitutional  law--atter  a  case 
leaves  state  court,  but  before  a  federal  court  finishes  with  it. 
Many  critics  of  habeas  corpus  Insist  that  the  federal  courts  may 
surprise  the  state  courts  by  upsetting  criminal  convictions  or 
sentences  on  the  basis  of  new  interpretations  of  the  Constitution 
that  the  state  courts  could  not  have  anticipated,   in  apparent 
response,  the  Supreme  Court  has  held  that,  except  in  narrow 
circumstances,  the  federal  habeas  courts  cannot  consider  a  claim 
if  relief  can  be  awarded  only  by  invoking  a  "new  rule"  of  law. 

unfortunately,  current  definitions  of  what  counts  as  such  a 
"new  rule"  are  extremely  confusing.   in  some  instances,  it  is 
said  that  a  claim  depends  on  a  "new  rule"  even  when  it  is  quite 
plain  that  the  applicable  legal  standard  has  not  genuinely 
changed  at  all.   Indeed,  by  some  accounts,  it  is  said  that  a 
federal  court  establishes  and  enforces  a  "new  rule"  simply  by 
disagreeing  with  a  state  court  on  the  application  of  a  settled 
legal  standard  to  the  facts  of  a  particular  case. 

The  bill  the  committee  reported  last  year  contained  a 
sensible  definition  of  "new  rules"  for  these  purposes  and  would 
have  barred  the  tederaj  courts  from  applying  such  rules  in  habeas 
corpus,  except  in  extraordinary  circumstances.   That  kind  of 
provision  is  needed  again  this  year. 

3.  Incompetent  Counsel  in  State  Court.   H.R.  3  fails  to 
address  the  equally  persistent  problems  created  by  incompetent 
lawyers  who  mishandle  cases  at  trial  in  state  court.   That  is  the 
stage  of  a  criminal  proceeding  when  constitutional  claims  should 
be  raised  and  considered  in  a  fair  and  thorough  manner.  Yet  by 
virtually  all  accounts,  many  states  have  failed  to  develop 
effective  systems  for  providing  competent  counsel  to  indigent 
defendants,  even  in  death  penalty  cases. 
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with  death  penalty  offenses  and  thus  for  avoiding  constitutional 
violations  that  must  be  corrected  in  federal  habeas  corpus.   H.R. 
3  is  seriously  flawed  in  that  it  includes  no  similar  program. 


At  the  end  of  the  day,  the  Committee  is  called  upon  to 
strike  a  fair  balance  between  justifiable  desires  that  the  habeas 
process  be  rendered  faster  and  more  efficient  and  the  compelling 
value  of  federal  habeas  corpus  as  a  means  of  enforcing  basic 
constitutional  rights.   On  the  one  hand,  the  occasion  may  now 
call  for  meaningful,  even  tough,  procedural  reforms  that 
accelerate  filings  and  bar  most  second  or  successive  petitions 
from  the  same  petitioner.   On  the  other,  we  must  retain  the 
substance  of  the  federal  courts'  jurisdiction. 
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Mr.  Heineman.  Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Ms.  Bolelyn,  we  have  heard  complaints  about  the  process  being 
slow,  inefficient,  and  inexpensive.  Of  the  cases  you  have  had  on  ap- 
peal, I  think  what  you  said,  14  or  so 

Ms.  Bolelyn.  I  have  had  over  30.  I  have  handled  14  in  one  juris- 
diction. 

Mr.  Scott.  OK  How  many  of  the  cases  that  get  into  the  habeas 
corpus  proceedings  are  eventually  overturned? 

Ms.  Bolelyn.  In  noncapital  cases,  it  would  be  very  low,  very, 
very  low  percentage. 

In  capital  cases,  you  would — predictably,  you  would  have,  I 
would  say — this  is  just  my  estimate;  I  have  not  done  a  study.  You 
would  have,  I  would  say,  somewhere  in  the  neighborhood  of  40  per- 
cent where  the  sentencing — the  sentencing  finding  might  be  found 
faulty  in  some  way.  You  have  very  few  instances  in  which  the 
guilt-innocence  phase  is  affected  by  the  decision. 

Mr.  Scott.  And  that  is  consistent  with  what  I  have  heard.  About 
40  percent,  you  have  to  go  back  to  court  to  get  it  resentenced  or 
to  have 

Ms.  Bolelyn.  Or  have  some  sort  of  procedural — we  have  had 
very  few  cases  in  Georgia  where  there  has  been  an  actual  inno- 
cence claim.  But  there  have,  of  course,  been  many  of  those 

Mr.  Scott.  About  40  percent,  the  sentence  of  death  is  set  aside? 

Ms.  Bolelyn.  For  whatever  reason. 

Mr.  Scott.  Mr.  Yackle,  do  you  want  to  comment? 

Mr.  Yackle.  Just  to  be  clear,  then,  in  40  percent  of  these  cases. 
Federal  constitutional  rights  have  been  violated.  That  is  the  find- 
ing of  the  Federal  court. 

Ms.  Bolelyn.  And  40  percent  is  just  a  rough  guesstimate  on  my 
part. 

Mr.  Scott.  That  is  consistent  with  what  I  have  heard. 

Mr.  Yackle,  you  mentioned  the  habeas  corpus  law.  When  is  the 
last  time  there  was  a  substantive  amendment  to  this  law? 

Mr.  Yackle.  A  substantive  amendment  in  the  sense  of  affecting 
the  Federal  court's  ability  to  determine  independently  the  merits  of 
constitutional  claims?  In  1966,  there  was  an  amendment  that  for- 
tified and  clarified  that  jurisdictional  power.  Not  since  then  and 
not  previous  to  that. 

Mr.  Scott.  On  the  one-bite-at-the-apple  idea,  what  would  happen 
if  your  lawyer  messes  up  your  one  bite  at  the  apple? 

Mr.  Yackle.  You  had  better  hope  that  the  lawyer  doesn't.  Most 
of  the  cases  that  have  been  decided  in  recent  years — we  just  had 
testimony  on  this — will  tend  to  cut  off  those  second  or  successive 
attempts  to  get  into  Federal  court,  even  if  lawyers  have  made  mis- 
takes the  first  time  around. 

Mr.  Scott.  So  if  you  claim  you  weren't  properly  represented 
below  and  you  weren't  properly  represented  at  appeal,  either,  that 
is  just  too  bad. 

Mr.  Yackle.  Sadly,  already  under  existing  precedents,  lawyers 
make  mistakes  in  these  cases  and  prisoners  pay  the  price.  That 
could  certainly  be  true  under  this  bill. 
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Mr.  Scott.  Do  you  mean  like  if  a  lawyer  filed  a  petition  a  couple 
of  days  late  that  you  would  lose  your  right  to  bring  those  proceed- 
ings before  the  court? 

Mr.  Yackle.  Procedural  bar  rules  do  exist  now  that  would — 
can — cut  off  Federal  constitutional  claims,  irrespective  of  their 
merit;  that  is  right. 

Mr.  Scott.  We  have  a  complaint  about  successive  appeals.  What 
is  the  magnitude  of  the  problem  of  people  trying  to  relitigate  ex- 
actly the  same  issue? 

Mr.  Yackle.  I  don't  have  any  reliable  data  there.  My  studies 
have  focused  on  noncapital  cases,  and  the  rate  of  successive  peti- 
tions in  noncapital  cases  is  very  low.  I  can't  speak  to  capital  cases. 

Mr.  Scott.  Ms.  Bolelyn. 

Ms.  Bolelyn.  In  my  experience,  of  course,  in  every  single  one  of 
our  capital  cases,  we  have  a  successive  petition;  and  in  every  single 
one  of  them  it  is  what  is  called  a  mixed  petition  in  which  you  raise 
new  claims  that  you  have  never  raised  and  in  which  you  raise 
claims  that  you  have  previously  raised  and  say  that  there  is  some 
new  case  law  that  supports  that  claim. 

Of  course,  the  present  case  law  does  allow  for  manifest  injustice 
exception  to  bars  if  you  can  show  that,  for  whatever  reason,  there 
would  be  manifest  injustice,  whether  it  is  your  counsel  in  errors  or 
not.  So  in  the  system  as  we  have  it,  there  would  be  a  provision  for 
someone  to  raise  those  issues,  even  if  there  had  been  a  waiver  of 
some  kind. 

Mr.  Scott.  What  are  the  kinds  of  issues  that  cause  litigation — 
the  controversy  in  litigation?  What  kind  of  mistakes  or  claims  of 
mistakes  at  the  trial  level  are  the  kinds  of  things  that  you  have 
problems  with  dealing  with  on  appeal? 

Ms.  Bolelyn.  I  think  that  in  my  experience,  what  happens  is 
that  most  issues,  or  the  majority  of  issues,  are  things  that  you  can 
look  at  the  record  and  determine,  whether  a  charge  was  bad,  for 
example,  or  something  like  that.  But  anything  that  requires  addi- 
tional evidentiary  development  outside  the  record,  more  factfinding 
has  to  be  done,  those  issues  are  going  to  take  more. 

But  of  course  those  issues  are  serious,  such  as  ineffective  assist- 
ance of  counsel  or  failure  to  disclose  on  the  part  of  the  prosecutor. 
Anything  that  requires  additional  evidentiary  development  is  going 
to  require  more  process. 

Mr.  Scott.  So  if  you  had  better  counsel  below  to  flesh  all  those 
out  and  get  the  record  straight  to  begin  with,  that  would  make  life 
easier  for  everybody? 

Ms.  Bolelyn.  Well,  in  my  experience — and  I  don't  mean  to  be 
flip  about  this  at  all.  But  the  better  the  attorney  is  in  the  trial 
court,  the  easier  that  my  job  is  in  post-conviction  proceedings  be- 
cause everjdihing  has  either  been  raised  or  it  has  been  waived  and 
there  is  very  little  left  to  litigate  unless  there  is  some  undiscovered 
misconduct  on  someone's  part  that  someone  later  finds.  So  it  makes 
my  job  much  easier  if  trial  counsel  is  effective. 

Mr.  Scott.  There  is  the  proposal  to  require  competent  counsel  at 
trial  court,  and  I  think  that  is  consistent  with  what  you  have  sug- 
gested. 

Professor  Yackle,  do  you  want  to  make  a  final  comment? 
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Mr.  Yackle.  We  should  be  clear,  of  course,  that  this  bill  includes 
no  such  provision.  The  bill  that  the  committee  reported  last  Con- 
gress did.  The  bill  this  year,  that  the  committee  is  now  considering, 
does  not. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Mr.  Heineman.  Mr.  Schiff. 

Mr.  Schiff.  Thank  you,  Mr.  Chairman. 

Ms.  Bolelyn,  I  believe  I  heard  you  say  that  you — that  you  believe 
that  up  to  40  percent  of  Federal  writs  of  habeas  corpus  in  death 
penalty  cases  are  successful  in  some  way.  Did  I  understand  that 
right? 

Ms.  Bolelyn.  In  death  penalty  cases.  And  I  think  that  would 
primarily  be — it  would  depend  on  the  period  of  time  that  you 
looked,  because  we  had  so  little  case  law  when  Georgia's  was  one 
of  the  first  death  penalty  statutes.  So  a  lot  of  our  earlier  death  pen- 
alty cases,  if  you  will,  many  of  them  were  reversed  for  failure  to 
comply  with  statutes.  Now  that  we  have  so  much  case  law,  our  re- 
versal rate  for  sentencing  errors  is  much  lower  because  we  have 
much  more  guidance.  So  it  depends  on  what  period  of  time  that  you 
are  looking  at  as  to  what  that  reversal  rate  would  be. 

Mr.  Schiff.  Even  when  the  reversal  rate  was  that  high,  was  it 
reversal  for  a  new  trial,  or  reversal — meaning  a  trial  de  novo,  or 
reversal  for  a  new  sentencing  proceeding;  or  what  was  the  result 
in  most  cases  of  the  granting  of  the  writ  of  habeas  corpus? 

Ms.  Bolelyn.  Of  the  35  that  I  personally  handled — and  I  have 
overseen  the  rest  of  them,  but  in  the  35  I  have  personally  handled, 
I  believe  there  were  only  three  of  them  in  which  there  was  a  new 
trial,  de  novo.  Almost  the  remainder,  there  was  a  remand  for  an- 
other proceeding  under  State  law  or  for  a  new  sentencing  proceed- 
ing. 

Mr.  Schiff.  Professor  Yackle. 

Mr.  Yackle.  If  I  can  just,  for  clarity's  sake,  point  out  that  those 
are  cases  in  which  constitutional  error  was  found  in  the  sentencing 
and  then,  in  later  State  court  proceedings,  those  constitutional  vio- 
lations were  cured,  that  is,  the  constitutional  error  was  cured.  That 
is  the  point  of  habeas  corpus,  to  see  that  constitutional  violations 
don't  go  without  remedy. 

Mr.  Schiff.  Professor  Yackle,  let  me  ask  you  this. 

Outside  of  the  wording  of  this  or  any  other  bill,  let  me  talk  con- 
cept of  habeas  corpus.  And  by  the  way,  I  would  like  to  add  I  have 
both  prosecuted  and  defended  murder  cases.  I  have  prosecuted 
more,  but  I  have  defended  also  in  my  career. 

You  stated,  first,  that  you  believe  that  there  ought  to  be  a  right 
to  go  to  Federal  court  to  argue  a  Federal  remedy;  and  I  basically 
agree  with  that,  and  I  think  I  might  be  in  disagreement  with  a 
number  of  Members  on  my  side  of  the  aisle  on  that.  But  I  agree 
that  a  Federal  right  should  allow  for  a  Federal  court  in  which  to 
make  that  claim.  The  question,  however,  is  how  many  times  can 
you  go  even  to  Federal  court  and  make  that  claim? 

My  view  is  that  a  writ  of  habeas  corpus  should  lie  once,  at  least 
with  everything  that  is  available  at  that  time.  If  there  is  newly  dis- 
covered evidence,  or  some  other — there  was  a  withholding  of  evi- 
dence or  something  that  was  beyond  the  control  of  the  petitioner, 
that  is  a  different  story.  But  I  believe  that  basically  all  of  the  al- 
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leged  Federal  violation  of  rights  that  might  exist  in  a  case,  though 
they  should  be  allowed  to  go  to  Federal  court,  should  go  one  time, 
and  you  argue  it  now  or  you  never  argue  it  again. 

Do  you  agree  with  that? 

Mr.  Yackle.  I  agree  with  that  as  a  goal.  I  know,  as  I  have  fol- 
lowed this  debate  for  20  years  and  read  all  of  the  bills,  that  it  is 
very  difficult  to  draft  legislation  that  will  achieve  that  one-bite-at- 
the-Federal-apple  goal,  but  I  think  it  ought  to  be  the  goal.  The  dif- 
ficulty is  with  the  kind  of  case  that  Mr.  Scott  has  mentioned,  the 
kind  of  case  in  which  there  is  some  real  reason  for  looking  at  a 
Federal  claim  a  second  time  or  looking  at  different  claims,  so  that 
the  same  prisoner  comes  to  Federal  court  more  than  once. 

I  think,  though,  that  it  makes  sense  to  strike  a  balance  to  ensure 
one  chance  to  be  in  Federal  court  and  then  compromise  on  proce- 
dural changes.  That  is,  a  person  in  your  position,  I  think,  might 
well  take  the  view  that  habeas  corpus  should  be  retained,  that  Fed- 
eral courts  should  determine  the  merits  independently,  but  there 
ought  to  be,  perhaps,  a  harsh  rule  that  in  some  cases  is  hardly  fair 
but  that  cuts  off  second  attempts.  That  tradeoff  would  make  some 
sense  to  me. 

We  could — we  could  worry  about  what  that  successive  petition 
cutoff  rule  ought  to  look  like,  precisely  how  it  ought  to  be  crafted 
to  try  to  make  it  the  best  rule  possible,  but  that  is  where  the  focus 
ought  to  be.  The  guts  of  it  is  getting  that  one  chance  the  first  time 
around. 

Mr.  SCHIFF.  Doesn't  H.R.  3,  as  drafted,  allow  the  one  Federal  bite 
at  the  apple,  the  one  Federal  chance?  I  don't  believe  H.R.  3  takes 
that  away. 

Mr.  Yackle.  It  does  and  it  doesn't.  It  is  silent.  It  doesn't  include 
a  provision  that  would  have  the  Federal  courts  defer  to  State 
courts.  It  doesn't  have  that  fuU-and-fair-adjudication  provision  that 
I  discussed  a  moment  ago,  and  that  is  to  the  good,  it  seems  to  me. 
That  would  go  in  the  wrong  direction.  But  it  is  silent  on  the  basic 
jurisdiction,  and  that  silence  can  be  very  risky. 

There  are  going  to  be  amendments  in  this  body.  The  other  body 
is  also  going  to  consider  habeas  corpus  legislation.  The  Supreme 
Court  will  continue  working  on  these  problems,  and  there  will  be 
a  buildup  of  case  law.  There  is,  I  think,  a  good  bit  of  risk  for  the 
basic  jurisdiction  in  the  country  at  the  present  time,  and  the  way, 
then,  to  preserve  habeas  corpus  is  to  put  the  substance  of  the  juris- 
diction explicitly  in  the  bill  so  that  there  is  no  mistake  about  it. 

Mr.  SCHIFF.  Whatever  time  I  have  left,  Ms.  Bolel3m,  do  you  want 
to  add  anything  on  that  question? 

Ms.  BOLELYN.  I  think  I  do.  I  think  perhaps  in  my  remarks  this 
morning  I  shared  what  you  have  expressed.  My  primary  focus,  at 
least  as  a  practitioner,  is  with  the  successive  petition. 

I  think  I  would  be  remiss  if  I  did  not  point  out  in  the  initial  in- 
stance of  Federal  habeas,  we  are  retrying  the  trial  again,  we  are 
calling  in  the  witnesses  again,  we  are  putting  on  trial  the  trial  at- 
torneys, no  matter  what  their  competence  or  what  their  experience 
level.  So  I  would  disagree  with  the  nature  and  the  substance  of  the 
Federal  court's  job  in  the  first  instance — as  it  is  applied,  not  nec- 
essarily as  it  is  drawn  statutorily. 
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But  part  of  the  problem  is  that  we  do  have  Federal  judges  that 
are  sitting  as  if  they  were  the  Supreme  Court  of  Georgia,  and  we 
do  have  Federal  judges  who  are  tr3dng  to  remake  the  facts,  not 
apply  the  Federal  legal  standard  but  remake  the  facts  that  have 
already  been  developed  in  the  State  courts.  I  disagree  with  that. 

Mr.  SCHIFF.  Thank  you. 

Mr.  Heineman.  The  gentleman's  time  has  expired. 

Ms.  Lofgren. 

Ms.  Lofgren.  Excuse  me.  Given  the  hour,  I  will  be  very  brief. 

Listening  to  you,  both  of  you,  this  has  been  extremely  interesting 
and  thought  provoking  for  me.  I  was  interested  following  up  really 
on  the  comments  made  by  Mr.  Scott. 

If  we  were  to  adopt  H.R.  3,  as  written,  what — how  would  an  indi- 
vidual who,  for  example,  years  later  could  conclusively  prove  that 
they  didn't  do  it  because  of  DNA  evidence  or  something,  how  would 
justice  be  done  in  that  case?  I  mean,  I  am  actually  not  opposed  to 
the  death  penalty  in  appropriate  cases,  but  we  want  to  make  sure 
thai  innocent  people  are  not  paying  that  ultimate  price. 

Ms.  K-iT  ELYN.  As  I  read  the  proposed  legislation,  I  don't  think  it 
would  CO  a.vay  with  the  existing  case  law  that  would  always  per- 
mit a  h  <5-ier  standard  of  scrutiny  to  be  available  for  death  penalty 
opponents — death  penalty  litigants.  I  think  you  are  always  going  to 
be  able  to  prevent  a  manifest  injustice  and  you  are  always  going 
to  weigh  the  procedural  rules  in  favor  of  substantive  claims.  The 
only  problem  is  uncovering  what  people  believe  to  be  a  procedural 
problem  with  the  past  trial — and  uncovering  actual  innocence  is 
where  we  usually  lock  horns,  the  prosecutor  and  the  death  penalty 
opponents.  So  what  is  actual  factual  innocence  and  what  is  merely 
new  information  is  where  we  usually  differ. 

Ms.  Lofgren.  Of  course.  But  I  mean,  we  are  in  an  area  of  rapid 
technological  changes  and  there  are  some  things  that  you  can  find 
pretty  much  for  a  certainty  at  this  point. 

Ms.  BOLELYN.  The  courts,  in  my  view,  have  been  very  reluctant 
to  totally  cut  off  anyone,  especially  with  that  type  of  claim.  And  I 
think  this  wouldn't  alter  the  jurisprudence,  in  my  opinion. 

Mr.  Yackle.  There  are,  on  the  other  hand,  instances  in  recent 
years — the  Herrera  case  is  one  of  them,  the  Schlup  case  that  is  now 
in  the  Supreme  Court  is  another — in  which  very  plausible  argu- 
ments of  factual  innocence  have  been  advanced.  And  in  the  Herrera 
case,  we  know  that  Federal  habeas  corpus  was  not  available  in  a 
successive  petition  posture.  We  don't  yet  know  what  the  Supreme 
Court  is  going  to  do  in  the  Schlup  case. 

Ms.  Lofgren.  And  just  finally,  Mr.  Goldstein,  who  had  to  leave, 
gave  a  very  articulate  statement  really  arguing  that  the  issues  that 
were  present  in  the  past  had  been  ameliorated  considerably  by  re- 
cent court  decisions.  Could  you  comment  on  that  assertion  that  he 
made? 

Ms.  BoLELYN.  I  think  we  finally  are  seeing  a  recognition  by  the 
U.S.  Supreme  Court  in  their  case  law  and  by  the  Federal  district 
courts.  I  think — ^for  one  reason,  I  think  they  are  tired.  I  think  when 
you  are  in  Federal  district  court  and  you  have  seen  this  petition 
four  times  and  it  looks  just  like  the  one  that  you  were  originally 
presented,  I  think  you  are  going  to  have  a  different  look  at  Federal 
habeas  corpus  as  it  exists  even  without  H.R.  3. 
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I  think  the  Supreme  Court  of  the  United  States,  in  many  of  its 
pronouncements  and  reasoning  in  capital  cases,  has  said  what  the 
court  feels  this  type  of  jurisprudence  is  doing  to  the  whole  criminal 
justice  system.  And  I  think  that  in  McCleskey  v.  Zant,  which  you 
mentioned,  which  was  a  case  in  Georgia,  they  did  try  to  cut  off  suc- 
cessive petitions  and  make  a  cause  of  prejudice  standard. 

I  think  the  case  law  is  finally  catching  up  to  some  of  the 
practicalities  of  the — of  mainly  the  insertion  of  the  capital  punish- 
ment issue  in  the  habeas  corpus  arena. 

Mr.  Yacicle.  For  my  part,  I  think  it  is  a  mixed  bag.  The  court 
has  made  some  advances.  It  has  fixed  some  procedural  problems. 
In  other  cases,  it  has  made  procedural  problems.  It  has  increased 
the  procedural  complexity  and,  therefore,  the  delay  and  inefficiency 
in  the  system.  In  one  or  two  lines  of  cases,  the  Supreme  Court  has 
done  real  damage.  The  Supreme  Court  has  begun  to  affect  the 
basic  jurisdiction,  the  ability  of  the  Federal  courts  to  determine 
Federal  claims  independently. 

In  1992,  in  the  Wright  v.  West  case,  three  of  the  justices  were 
prepared  to  say  that  Federal  courts  should  defer  to  State  courts  re- 
garding the  application  of  Federal  constitutional  law  to  the  facts  of 
particular  cases.  If  that  becomes  the  Supreme  Court's  position, 
then  habeas  corpus  as  the  basic  judicial  enforcement  machinery  for 
Federal  constitutional  rights  in  this  context  will  be  eliminated. 
That  is  why  it  is  so  important,  I  think,  to  put  an  explicit  preserva- 
tion of  the  substantive  jurisdiction  in  this  bill. 

Ms.  LOFGREN.  Just  quickly,  I  agree  with  you  that  the  Federal 
court  should  retain  jurisdiction  over  questions  of  Federal  law.  I 
think  that  is  pretty  basic.  Having  said  that,  I  am  mindful  that  a 
lot  of  times  the  Congress  or  State  legislatures  will  create  law  to 
create  problems  that  already  got  corrected  some  other  way.  In — in 
the  sentencing  laws,  we  see  it  all  the  time.  An  outrageous  crime 
that  is  committed  and  the  individual  is  released  early  and  there  is 
an  effort  to  enhance  the  sentences  that  have  already  been  en- 
hanced, it  would  prevent  that  same  individual  from  being  released 
were  he  or  she  to  be  sentenced  today. 

I  guess  one — given  the  long  history  of  the  statute,  the  question 
I  have  is  whether  it  might  be  most  prudent  to  wait  for  a  while  and 
see  how  these  cases  resolve  themselves,  perhaps  reaffirm  the  juris- 
dictional iss^e  here.  And  the  Congress  of  the  United  States  isn't 
going  away;  clearly,  we  could  revisit  this  issue.  I  think  it  is  impor- 
tant to  move  carefully  and  cautiously  in  an  area  that  has  its  promi- 
nence in  our  Nation's  history  and  the  protection  of  the  rights  of  our 
people  and  our  Constitution. 

I  yield  back  the  balance  of  my  time,  sir. 

Mr.  Heineman.  Thank  you,  Ms.  Lofgren. 

Mr.  Bryant. 

Mr.  Bryant  of  Tennessee.  Thank  you.  I  want  to  express  my  ap- 
preciation to  the  witnesses  for  being  so  prepared.  Just  a  couple 
questions  to  follow  up. 

General  Bolelyn,  you  indicated  that  there  was  a  problem  with 
the  habeas  petitions  you  have  seen  with  the  initial  phases  of  the 
trial  judge  in  effect  retrying  a  case.  Do  either  of  you  have  any  solu- 
tion to  that,  if  we  retain  habeas,  that  we  can  avoid  that  situation? 
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Ms.  BOLELYN.  I  think  all  that  the  case  law  presently  says  is  that 
deference  should  be  given  by  the  Federal  courts  to  questions  of  the 
State  law,  of  course,  and  also  to  questions  of  fact  which  have  been 
reliably  determined  in  the  State  courts. 

I  think  where  we  lock  horns  on  that  issue  is  what  is  reliable  de- 
velopment. And  I  think  that  from  my  perspective  as  a  State  pros- 
ecutor, I  just  want  to  go  on  record  thinking  the  State  courts  are 
fully  capable  of  reliably  developing  the  facts  and  that  there  should 
not  be  a  sort  of  a  presumption  that  we  don't  protect  people's  rights 
in  the  State  system  or  that  we  don't  adequately  develop  those  facts 
for  review  later  on.  And  I  think  that  is  what  we  have  seen,  that 
Federal  judges  have  just  sort  of  taken  the  case  and  acted  as  if  the 
State  court  proceedings  did  not  exist  in  determining  those;  and 
that  is  just  my  perspective. 

Mr.  Yackle.  It  is  true  that  current  law  already  instructs  Federal 
courts  to  defer  to  State  courts  with  respect  to  findings  of  fact. 
There  are  exceptions  to  that  but  they  rarely  apply.  So  already  Fed- 
eral judges  are  supposed  to  be  using  the  facts  found  in  State  court 
by-and-large.  As  well,  the  Supreme  Court  has  been  working  on 
this. 

A  couple  of  years  ago  in  the  Tamayo-Reyes  case,  the  Supreme 
Court  held  that  if  a  prisoner's  lawyer  fails  to  develop  the  facts 
when  there  is  an  opportunity  in  State  court,  then  later  in  Federal 
court  the  prisoner  won't  be  able  to  develop  facts  that  might  have 
been,  but  were  not,  fully  developed  in  State  court. 

Now,  a  lot  of  us  thought  that  was  harsh.  We  thought  that  once 
again  prisoners  were  being  held  responsible  for  the  mistakes  of 
their  lawyers.  But  that  is  certainly  an  additional  check  on  the  Fed- 
eral courts,  an  additional  way  in  which  the  Federal  courts  are  now 
instructed  to  defer  to  the  work  done  with  respect  to  the  basic  facts 
in  State  court. 

Mr.  Bryant  of  Tennessee.  Are  you  finding  that  the  judges  do  this 
sua  sponte,  or  is  it  the  prisoner  that  generally  tries — that  generally 
does  this? 

Ms.  BOLELYN.  Well,  what  happens  under  a  lot  of  case  law,  it  is 
up  to  the  petitioner  to  demonstrate  the  need  for  an  evidentiary 
hearing.  But  the  problem  is,  in  many  of  my  death  penalty  cases, 
the  judge  simply  orders  an  evidentiary  hearing  and  then  I  have  to 
go  back  and  say,  but  the  law  requires  you  to  demonstrate  why  you 
are  having  a  hearing  if  there  has  already  been  one. 

So  as  a  practical  matter — and  I  think  it  is  understandable  that 
the  judges  are  taking  it  upon  themselves  to  do  the  petitioner's  work 
for  them.  But  it  has  really  been  my  burden  to  establish  why  one 
is  not  necessary  instead  of  their  burden  to  establish  that  one  is  as 
a  practical  matter. 

Mr.  Bryant  of  Tennessee.  There  is  really  not  much  that  we  can 
do  in  writing  the  statute  to  avoid  that  situation.  It  is — much  of  that 
language  is  already  there.  It  is  just  the  application  of  the  individ- 
ual judges. 

Ms.  BOLELYN.  Right. 

Mr.  Bryant  of  Tennessee.  I  think  that  is  all  I  have.  I  yield  back 
the  time. 
Mr.  McCOLLUM  [presiding].  Ms.  Jackson  Lee. 
Ms.  Jackson  Lee.  Thank  you  very  much,  Mr.  Chairman. 
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And  Professor  Yackle,  I  wish  that  your  testimony  had  been  some- 
what nearer  high  noon,  for  I  think  I  have  at  least  started  each  of 
my  questioning  with  the  instruction  that  we  are  all  here  to  fight 
crime.  And  to  do  that,  I  think  we  should  be  in  the  business  of  re- 
solving the  problems  that  we  have  noted  or  focused  on  as  we  have 
heard  an  array  of  witnesses,  one  particularly  passionate  from  a  de- 
tective who  lost  his  police  officer  son. 

But  you  raise  a  response  that  comes  about  through  meaningful 
deliberation  in  getting  to  the  source  of  the  problem.  That  was  the 
direction  of  my  questioning  to  General  Lungren,  what  was  his  basic 
objection  to  habeas  corpus,  as  well  as  some  others  who  have  since 
testified. 

Let  us  try  to  fix  it,  for  I  don't  think  justice  is  and  should  be — 
and  we  should  vigorously  say  that  to  the  victims — to  bias  them  or 
to  unfairly  not  do  justice,  if  you  will,  or  to  not  be  in  the  business 
of  rendering  justice.  I  think  we  can  do  both.  So  if  you  would — I 
don't  have  your  testimony  in  front  of  me,  but  you  did  recount  for 
us  some  of  the  elements  that  could  work  toward  really  what  the 
basic  objections  seem  to  be  and  that  that  might  possibly  be  what 
H.R.  3  should  include  as  a  true  crimefighting  measure  that  re- 
sponds to  what  the  ailments  are. 

If  you  would,  you  were  talking  about  a  variety  of  points  that 
would  contribute  to  an  improvement  so  that  the  courts  can  follow 
their  historic  jurisdiction,  but  yet  be  reminded  of  the  very  impor- 
tant responsibility  in  this  1995  new  world. 

Mr.  Yackle.  I  would  identify  two  provisions  in  the  bill:  first,  fil- 
ing deadlines;  and  second,  rules  on  successive  petitions,  more  than 
one  petition  by  a  single  prisoner. 

With  respect  to  filing  deadlines,  we  already  have  in  the  law  rules 
that  give  prisoners  incentives  to  file  as  soon  as  they  can.  If  it  is 
the  case  that  those  rules  aren't  working,  then  it  may  well  be  that 
the  committee  ought  to  propose  filing  deadlines. 

Now,  I  happen  to  think  that  a  year  is  not  enough  time  for  some- 
one who  doesn't  have  a  lawyer,  and  many  of  these  noncapital  pris- 
oners don't  have  lawyers.  I  would  ask  the  committee  to  extend  that 
a  bit.  But  that  is  a  reasonable  debate.  How  long  should  the  statute 
of  limitations  be  in  noncapital  cases? 

I  also  think  that  180  days  for  capital  cases  is  awfully  short.  You 
have  to  understand  that  new  lawyers  come  into  these  cases.  Typi- 
cally, they  have  to  be  recruited  as  volunteer  lawyers,  paid  very  lit- 
tle money,  by  most  accounts,  and  they  have  to  get  up  to  speed  and 
prepare  these  capital  cases  for  Federal  litigation.  I  don't  think  180 
days  is  enough  time.  But  again,  a  fair  debate  can  be  had  on  how 
long  the  statute  of  limitations  ought  to  be. 

So  that  is  a  genuine  procedural  reform  on  which  the  committee, 
I  think,  can  sensibly  focus.  As  well,  a  rule  on  successive  petitions, 
repetitive  Federal  litigation,  is  one  of  the  constant  charges  the  crit- 
ics of  habeas  corpus  raise.  It  seems  to  me,  then,  that  in  aid  of  the 
one-bite-at-the-Federal-apple  model,  the  committee  could  well  es- 
tablish a  tough  bar  against  second  and  successive  petitions. 

Now,  I  have  to  say  that  the  McCleskey  case  has  already  fixed 
this.  But  if  it  hasn't,  if  it  is  thought  that  more  attention  needs  to 
be  given  it,  then  that  kind  of  provision  might  well  be  part  of  this 
bill.  I  don't  know  that  I  like  the  details  of  the  provision  that  is  in 
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H.R.  3  now,  but  it  is  a  fair  debate  on  what  the  details  of  that  provi- 
sion ought  to  be. 

There  are  also  timetables  for  Federal  court  action  in  this  bill. 
That  would,  I  suppose,  be  in  aid  of  speeding  the  process  up.  I  don't 
have  any  testimony  for  you  on  that,  though  I  would  suggest  to  you 
that  you  talk  to  the  Federal  judges  before  you  begin  to  microman- 
age  their  dockets.  The  timetables  in  the  bill  now  are  very,  very 
tight  and  strict,  and  I  don't  know  whether  the  Federal  courts  are 
going  to  be  able  to  live  with  that. 

Those  kinds  of  things,  though,  are  procedural  reform.  We  can  dis- 
agree about  the  details — and  I  would  be  glad  to  work  with  you  on 
things  of  that  sort. 

Ms.  Jackson  Lee.  Well,  what  that  does — and  thank  you  for  that; 
I  am  sure  there  are  others  that  we  might  be  able  to  look  at,  but 
I  see  my  time  is  passing — is  to  clearly  and  pointedly  acknowledge 
errors  or  where  the  system  might  be  broken.  But  rather  than 
banishing  the  entire  process  that  stands  upon  a  basic  history  con- 
fronting a  new  Congress  in  society  now  that  we  must  face,  it  seems 
to  me  that  one  could  fairly  look  at  some  bar  to  repetition,  massive 
repetition,  and  certainly  look  at  the  kind  of  filing  deadline  periods 
that  would  correct  some  of  the  points  that  were  made,  seemingly 
most  enthusiastically,  about  the  timing  taking  too  long. 

And  of  course,  part — the  general  is  not  here,  talked  about  the  ex- 
pense in  his  office,  the  time  spent  dealing  with  those  kinds  of 
cases. 

Last,  let  me  just  ask  as  the  time  goes,  if  you  can  answer  this  in 
writing  possibly,  is  to  just  comment  on  the  new  element  of  the  Fed- 
eral appeals  and  Supreme  Court  justices  issuing  certificates  of 
probable  cause.  That  is  a  new  component  that  is  in  H.R.  3. 

Mr.  Yackle.  It  is  a  very  minor  problem.  That  is  not  a  significant 
provision  of  the  bill  and  nothing  to  spend  any  great  deal  of  time 
on.  There  could  be  a  fair  debate  about  that,  disagreements  about 
that,  but  that  is,  as  I  say,  small  beer. 

Ms.  Jackson  Lee.  And  does  not  limit,  in  your  opinion,  that  bal- 
ance of  justice  that  I  was  talking  about,  victims'  rights  and,  of 
course,  the  accused? 

Mr.  Yackle.  I  do  not  think  there  is  any  way  to  draft  that  provi- 
sion that  would  create  great  injustice.  I  think  the  provision  that  is 
there  is  just  asking  for  more  litigation,  more  complexity.  But  it  is 
not  a  terribly  important  provision  of  the  bill. 

Ms.  Jackson  Lee.  General,  I  thank  you  for  your  time.  Sorry  that 
our  questions  were  on  the  professor.  Thank  you. 

Mr.  McCOLLUM.  Thank  you,  Ms.  Jackson  Lee. 

Mr.  Barr. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

I  think  this  is  a  very  distinguished  way  to  wind  up  a  day  of  very 
important  hearings,  with  two  very  distinguished  witnesses,  and  I 
have  listened  to  the  testimony,  appreciate  the  help  that  you  have 
been  able  to  provide  us. 

I  just  wanted  to  take  the  opportunity  to  say  hello  personally  to 
the  senior  assistant  attorney  general  from  the  great  State  of  Geor- 
gia. It  is  very  good  having  you  up  here  and  you  do  the  Attorney 
General  Mike  Powers  very  proud  by  being  up  here  and  providing 
very  valuable  information  based  on  the  many  years  of  experience 
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that  I  know  you  have  in  the  habeas  corpus  area.  And  both  you  and 
the  professor,  thank  you  very  much  for  helping  to  enUghten  us 
today. 

Mr.  McCOLLUM.  Thank  you  very  much,  Mr.  Barr. 

Mr.  Schumer,  would  you  have  a  question  or  two?  I  don't  think 
you  have  had  a  chance  yet. 

Mr.  Schumer.  Thank  you,  Mr.  Chairman.  I,  too,  thank  the  wit- 
nesses. Let  me  ask  General  Bolelyn  to  answer  this  hypothetical. 

Let's  say  we  have  had  a  capital  case  tried,  they  have  exhausted, 
they  have  had  their  petition  appealed.  The  murder  occurred  maybe 
10  years  ago  or  whatever  and  now  they  submit  that  under  DNA 
testing  it  is  clearly  the  wrong  person,  but  they  have — they  are  past 
the  time  deadline,  they  are  past  their  Federal  petition,  et  cetera. 
What  would  happen  under  present  law?  What  would  happen  under 
H.R.  3?  And  what  do  you  think  should  happen? 

Ms.  Bolelyn.  I  think,  first  of  all,  under  Georgia  law,  they  would 
have  an  avenue  under  Georgia  law.  They  could  file  an  extraor- 
dinary motion  for  new  trial  and  say  it  was  newly  discovered  evi- 
dence. So  I  think  that  probably  would  be  the  most  appropriate  and 
quickest  way  to  try  to  get  relief. 

Mr.  Schumer.  Is  that  available  in  most  States  or  another? 

Ms.  Bolelyn.  They  would  not  call  it  the  same  petition. 

Mr.  Schumer.  What  would  be  the  likelihood  that  would  be  grant- 
ed with  DNA  evidence? 

Ms.  Bolelyn.  I  don't  know.  We  have  not  had  that  much  experi- 
ence. We  have  only  recognized  DNA  as  a  reliable  form  of  evidence 
in  the  last  couple  of  years. 

Mr.  Schumer.  Is  it  a  serious  way  to  challenge?  I  mean,  I  am  also 
a  supporter  of  the  death  penalty,  but  I  also  want  to  make  sure  we 
don't  get  the  wrong  person.  I  think  on  capital  cases  you  have  to 
bend  over  backwards,  more  so  than  in  just  imprisonment. 

Ms.  Bolelyn.  I  don't  think  it  is  a  real  remedy  for  the  I  didn't- 
do-it-,  he-did-it-type  situation. 

Mr.  Schumer.  Right. 

Ms.  Bolelyn.  But  I  think  when  you  have  real  substantive,  objec- 
tive evidence,  I  think  it  would  be  maybe  the  quickest  way  to  ini- 
tially bring  that. 

Mr.  Schumer.  H.R.  3? 

Ms.  Bolelyn.  Under  this,  I  think  what  you  would  have  to  do  is 
file  a  successive  petition,  and  then  the  district  court  judge  would 
look  to  see  if  it  was  an  abuse  of  the  writ.  And,  of  course,  the  law- 
yers would  say  that  it  is  not  an  abuse  of  the  writ  because  we  have 
just  now  discovered  the  DNA  evidence.  So  then  the  district  court 
judge,  as  I  think  is  appropriate,  would  make  the  decision  whether 
there  had  been  any  recalcitrance,  whether  there  had  been  any — 
what  are  the  reasons  why. 

Mr.  Schumer.  Withholding. 

Ms.  Bolelyn.  And  then,  you  know,  go  forward  with  it.  I  like  that 
provision  that  doesn't  require  us  to  plead  abuse  of  the  writ,  but 
puts  the  burden  on  the  district  court  to  determine  whether  that  is 
an  abuse. 

Mr.  Schumer.  Right. 

Ms.  Bolelyn.  And  then  without  the  provision,  of  course,  I  would 
have  to  plead  the  abuse  and  we  would  have  to  have  an  initial 
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threshold  determination  of  abuse  before  we  could  ever  get  to  an 
evidentiary  hearing. 

Mr.  SCHUMER.  Right. 

Just  one  final  question  for  you.  Do  you — well,  let  me  ask  Profes- 
sor Yackle  one  question  first. 

You  were  honest  enough,  I  guess,  to  say  at  some  point  in  your 
testimony  that  what  has  caused  a  lot  of  the  outcry  here  is  the  fact 
that  people  who  are  morally  opposed  to  capital  punishment  have 
used  every  method  of  appeal  over  and  over  and  over  again  to  avoid 
what  they  consider  an  immoral  happening.  Do  you  think  present 
law  pretty  much  stops  that,  both  case  law  and  changes  that  have 
been  made  here  and  in  the  States?  I  mean,  is  this — are  we  legislat- 
ing against  something?  Because  I  believe  that  is  the  case,  by  the 
way;  I  do  believe  people  go  on  and  on  and  on  and  on.  But  I  also, 
it  seems  to  me  that  we  are  legislating  against  an  abuse  that  has 
recently  been  corrected. 

Could  you  give  me  your  judgment  on  that? 

Mr.  Yackle.  I  do,  frankly,  think  that  the  McCleskey  case  has 
probably  resolved  difficulties  with  second  and  successive  petitions. 
Without  new  legislation,  I  think  that  problem  will  recede.  I  think 
the  provision  in  this  bill  is,  then,  in  the  nature  of  piling  on.  I  think 
that  is  right. 

Mr.  SCHUMER.  OK. 

Finally,  let  me  ask  you.  Professor  Yackle,  do  you  agree  with  Ms. 
Bolelyn's  analysis — ^you  have  studied  this  in  all  the  States — about 
my  hypothetical  that  there  would  be  an  avenue  to  bring  in  this  new 
evidence  under  present  law  and  under  H.R.  3? 

Mr.  Yackle.  Mr.  Schumer,  I  think  that  is  right.  We  ought,  for 
clarity's  sake,  to  recognize  that  the  Federal  habeas  corpus  jurisdic- 
tion depends  upon  an  alleged  violation  of  Federal  constitutional 
rights. 

Mr.  Schumer.  Right. 

Mr.  Yackle.  There  has  to  be  a  linkage  between  the  assertion  of 
factual  innocence  and  some  violation  of  constitutional  rights.  It 
may  be  that  the  assertion  of  factual  innocence  and  the  evidence  in 
that  direction  can  be  the  trigger  for  an  ability  to  get  into  Federal 
court  and  adjudicate  the  Federal  claim. 

Mr.  Schumer.  Finally,  last  question  for  Ms.  Bolelyn. 

Do  you  find  that  defendant's  counsel  in  capital  cases,  can  you 
give  us  a  description  on  how  adequate  that  is,  by-and-large,  in  your 
State  and  in  other  States  that  you  may  be  familiar  with? 

Ms.  Bolelyn.  I  think  I  should  say  that  I  don't  agree  with  all  the 
horror  stories  that  I  often  hear  about  the  incompetency  of  counsel. 
At  least  I  do  not  encounter  them. 

Yes,  there  have  been  some.  A  lot  of  those  were,  as  I  said,  earlier, 
in  the  early  stages  of  the  capital  litigation.  Now  we  have  much 
more  sophisticated — we  have  capital  litigants  that  are  experts.  Un- 
fortunately, a  lot  of  the  resource  attorneys  and  a  lot  of  capital  liti- 
gation opponents  don't  think  that  anyone  but  themselves  is  capable 
of  adequately  trying  a  death  penalty  case,  and  so  they  retard  the 
ability  of  local  attorneys  to  come  in  and  become  experienced  capital 
litigants.  So  you  have  basic 

Mr.  Schumer.  You  haven't  seen  the  kinds  of  horror  stories  we  oc- 
casionally hear  about  in  the  last  3,  4,  5  years? 
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Ms.  BOLELYN.  No.  The  only  one  I  have  heard  is  a  retained  coun- 
sel horror  story.  And  that,  I  think,  is  totally  different. 

Mr.  SCHUMER.  One  final.  I  know  I  said  one  final  question  before, 
but  I  had  a  discussion  with  General  Lungren. 

Do  you  generally  have  more  than  one  prosecutor  in  a  capital 
case? 

Ms.  BOLELYN.  Generally  what  you  have  is  two. 

Mr.  SCHUMER.  Two. 

Ms.  BoLELYN.  You  will  have  one  that  is  more  experienced  and 
one  that  is  a  so-called  go-fer. 

Mr.  ScHUMER.  Is  it  almost  always  the  fact  there  is  more  than  one 
counsel? 

Ms.  BOLELYN.  What  they  suggested — the  Georgia  Supreme  Court 
has  suggested,  but  not  required — is  that  you  attempt  to  have  an  ex- 
perienced and  inexperienced  in  order  to  increase  the  pool  of  experi- 
enced lawyers.  So  that  is  what  they  have  suggested.  And  then  the 
U.S.  Supreme  Court  in  a  (Georgia  case,  Berger  v.  Kemp,  also  sug- 
gested that  it  is  proper. 

Mr.  SCHUMER.  You  are  talking  about  prosecution,  right? 

Ms.  BoLELYN.  Well,  both.  It  is  probably  better  to  have  two  de- 
fense attorneys. 

Mr.  ScHUMER.  Are  there  a  significant  number  of  cases  where 
there  is  only  one  prosecutor  or  one  defense  counsel? 

Ms.  BOLELYN.  When  you  say  one  prosecutor,  usually  the  district 
attorney  themselves  will  handle  the  case. 

Mr.  ScHUMER.  Mr.  Lungren  was  railing  about  the  fact  that  the 
Federal — was  it  last  year's  bill  or  was  it  a  case?  The  bill  that  was 
reported  out  of  committee  last  year  required  that  there  be  two 
counsel,  defense  counsel. 

Ms.  BoLELYN.  I  think  what  he  was 

Mr.  SCHUMER.  Do  you  find  that  to  be  a  horrible  provision? 

Ms.  BoLELYN.  I  don't  think  two  attorneys — I  think  that  just 
makes  your  pool  more,  if  you  have  more  experienced  people,  if 
there  is  two. 

Mr.  SCHUMER.  You  don't  consider  that  a  heavy-handed  Federal 
abuse? 

Ms.  BOLELYN.  No,  I  don't  think  that  is  onerous.  I  think  it  may 
help  get  some  more  people  experienced  to  do  it. 

Mr.  SCHUMER.  Thank  you. 

Mr.  McCOLLUM.  Mr.  Chabot,  you  don't  have  any  questions;  is 
that  right? 

Mr.  Chabot.  No,  I  don't. 

Mr.  McCoLLUM.  All  right.  I  have  just  a  couple  I  would  like  to 
wrap  up  with,  if  I  could.  It  may  help  us  with  some  of  the  drafting 
of  this. 

Ms.  Bolelyn,  do  you  favor  defunding  the  resource  centers  or  mak- 
ing sure  that  every  dime  of  these  resource  centers  goes  to  the  State 
attorneys  general,  or  do  you  have  a  view  on  that? 

Ms.  Bolelyn.  I  think,  like  many  members  of  the  general  public, 
I  am  confused  about  the  way  in  which  they  are  funded;  and  it 
seems  as  if  they  are  confused,  or  maybe  I  am,  about  what  their 
mission  is. 
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Are  they  to  be  a  resource  center  in  the  sense  of  assisting  in  ob- 
taining counsel?  Are  they  to  provide  counsel  for  those  persons  who 
don't  have  counsel? 

So  it  seems  to  me  there  ought  to  be  a  clearer  definition  of  what 
their  role  is  and  a  little  bit  more  accountability,  either  to  the 
State's  highest  supreme  court,  or  to  the  public  at  large,  as  to  what 
there  is. 

I  do  find  it  a  little  bit  difficult  when  they  have  seven  attorneys 
and  four  paralegals  and  we  have  eight  and  two  paralegals  and  we 
do  capital  and  noncapital  and  they  ask  me  for  a  stay — they  ask  me 
for  a  continuance  on  a  case  and  they  have  twice  as  many  people 
doing  the  same  thing  as  I  do. 

Mr.  McCOLLUM.  Well,  we  would  welcome  you  or  Mr.  Yackle,  or 
both  of  you,  submitting  a  suggestion  of  some  language  that  might 
do  the  right  thing  by  this.  The  resource  centers  are  sitting  out 
there  and  getting  criticized,  and  we  ought  to  do  the  right  thing  by 
it.  And  I  am  not  sure  what  it  is,  but  we  are  listening  to  you. 

Ms.  BOLELYN.  Their  role  is  not  clearly  defined. 

Mr.  SCHUMER.  Rather  than  take 

Mr.  Yackle.  I  would  be  glad  to  submit  something. 

Mr.  McCOLLUM.  If  you  would,  I  would  appreciate  it.  Both  of  you, 
for  that  matter,  if  you  would. 

[The  information  follows:] 
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Boston  University 

School  of  Law 

765  Commonwealth  Avenue 

Boston,  Massachusetts  02215 

Faculty  Services 
Tel:  617/353-3110 
Fax  617/353-3077 


Honorable  Bill  McCollum 

Chairman 

Subcommittee  on  Crime 

Committee  on  Judiciary 

United  States  House  of  Representatives 

Washington,  D.C.   20515 

Dear  Mr.  McCollum: 


February  14,  1995 


When  I  gave  oral  and  written  testimony  before  the 
Subcommittee  on  January  19,  1995,  you  invited  me  to  submit  a 
written  statement  regarding  the  work  of  the  existing,  federally 
financed  Death  Penalty  Resource  Centers.   Please  accept  this 
letter  as  my  response. 

As  you  know,  the  resource  centers  are  community  defender 
organizations  authorized  pursuant  to  the  Criminal  Justice  Act  to 
provide  representation  to  persons  sentenced  to  death.   Primarily, 
the  centers  recruit,  train,  and  otherwise  support  private 
attorneys  who  volunteer  to  perform  this  valuable  public  service. 

At  present,  centers  are  in  operation  in  twenty  states: 
Alabama,  Arizona,  Arkansas,  California,  Florida,  Georgia, 
Illinois,  Kentucky,  Louisiana,  Mississippi,  Missouri,  Nevada, 
North  Carolina,  Ohio,  Oklahoma,  Pennsylvania,  South  Carolina, 
Tennessee,  Texas,  and  Virginia.   Six  of  these  are  located  in 
state  agencies,  three  are  affiliated  with  universities,  and 
eleven  are  free-standing,  not-for-profit  organizations.   All  are 
accountable  to  a  board  of  directors  and  must  comply  with  the 
grants  and  conditions  established  by  the  Administrative  office  of 
the  United  States  Courts.   All  centers  are  audited  on  an  annual 
basis  by  an  independent  accounting  firm  selected  by  that  Office. 

Virtually  all  the  centers  were  established  at  the 
recommendation  of  blue-ribbon  committees,  consisting  of  bar 
leaders,  federal  and  state  judges,  prosecutors,  and,  often, 
representatives  of  the  state  executive  and  legislative  branches. 
Always,  there  was  review  and  approval  by  the  local  federal 
district  council,  the  circuit  council,  and  the  Judicial 
Conference  of  the  United  States. 
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The  centers  enjoy  broad  support  both  from  the  bar  and  from 
state  and  federal  judges  in  these  jurisdictions.   They  enable  the 
system  to  process  death  penalty  cases  in  an  orderly  and 
expeditious  manner  that  promotes  both  fairness  and  finality.   The 
expertise  available  through  the  centers  is  critical  in  recruiting 
private  counsel  who  would  otherwise  hesitate  to  undertake  the 
representation  of  death  row  inmates  in  these  complex,  time- 
consuming  cases.   The  centers  further  reduce  delay  by  providing 
continuity  of  counsel,  by  serving  as  a  bridge  between  the  state 
and  federal  courts  and,  to  the  extent  permitted  by  their  limited 
resources,  by  providing  direct  representation  when  no  private 
attorney  is  willing  to  serve. 

I  understand  that  questions  have  been  raised  about  whether 
the  availability  of  federal  funds  for  the  centers  has  created  an 
imbalance  of  resources  within  the  capital  post-conviction  system. 
Yet  the  impetus  for  the  creation  of  the  centers  was  an  existing 
imbalance  (the  lack  of  counsel  resources  for  petitioners  at  the 
post-conviction  statge) .   Due  to  severe  delays  in  processing 
cases,  the  lack  of  defense  counsel  threatened  to  bring  the  system 
to  a  standstill  in  a  number  of  states  with  large  death  row 
populations.   Funding  for  the  centers  was  designed  to  address 
those  delays  by  correcting  that,  existing  imbalance. 

A  1991  study,  prepared  by  an  independent  consultant  for  the 
Subcommittee  on  Civil  and  Constitutional  Rights  of  the  House 
Judiciary  Committee,  examined  and  compared  the  relative  resources 
available  to  the  prosecution  and  defense  in  capital  cases.   That 
study  concluded  that  "there  is  an  imbalance  nationwide  favoring 
prosection  over  defense  at  all  stages  of  capital  litigation. 
While  this  imbalance  appears  to  exist  at  all  stages  of  capital 
litigation,  it  appears  to  be  the  greatest  at  the  state  post- 
conviction level...."   -_ 

I  urge  you  to  support  the  resource  centers  and  to  maintain 
their  federal  funding.   Certainly,  any  new  federal  funding 
initiatives  should  promote  and  reward,  rather  than  discourage, 
adequate  state  funding  of  defense  services,  as  well  as  the 
prosecution  function,  and  should  ensure  that  the  states  utilize 
federal  funds  as  an  addition  to,  rather  than  as  a  substitute  for, 
local  funding. 

I  hope  these  comments  are  useful  to  you.   I/f)  I  may  be  of 
further  help,  I  hope  you  will  contact  me. 

With 


cc.    Honorable  Henry  J.  Hyde 
Honorable  John  Conyers 
Honorable  Charles  E.  Schumer 


ackle 
or  of  Law 
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Mr.  McCOLLUM.  Also  in  our  bill,  there  are  different  provisions  in 
terms  of  the  periods  of  limitation  depending  on  whether  it  is  State 
or  Federal — one  is  1  year,  one  is  2  years — whether  you  believe  in 
the  1-year  or  2-year  or  whatever,  is  there  any  reason  why  the  State 
and  the  Federal  court  limitation  should  be  a  different  year? 

I  don't  remember  the  history  of  this.  I  haven't  been  around  very 
long. 

Mr.  Yackle.  I  think  I  do. 

Mr.  McCoLLUM.  Mr.  Yackle,  will  you  tell  me? 

Mr.  Yackle.  That  was  in  the  original  bill  back  in  the  Reagan  ad- 
ministration in  1982. 

Mr.  McCOLLUM.  That  differential? 

Mr.  Yackle.  Yes,  that  difference.  A  1-year  statute  for  State  pris- 
oners seeking  Federal  habeas  corpus  relief,  but  a  2-year  statute  of 
limitations  for  prisoners,  generally  Federal  prisoners,  attacking 
Federal  judgments  and  sentences.  And  the  explanation,  I  think  you 
will  find  in  the  legislative  history  was  this.  In  the  case  of  State 
prisoners,  there  is  additional  time  consumed  in  the  exhaustion  of 
State  remedies.  It  was  expected  that  it  would  be  a  while  before 
that  kind  of  case  gets  to  Federal  court,  whereas  in  the  case  of  a 
prisoner  attacking  a  Federal  conviction  or  sentence,  the  exhaustion 
of  State  remedies  isn't  presented,  so  a  little  extra  time  was  allowed 
there.  I  think  that  is  the  explanation. 

Mr.  McCOLLUiVL  Does  either  one  of  you  have  any  problem  with 
there  being  a  differential  even  if  you  might  disagree  on  the  number 
of  years? 

The  principle  is  sound  as  far  as  that  argument  is  concerned, 
then,  in  both  of  your  minds,  is  that  correct,  or  am  I 

Mr.  Yackle.  That  distinction,  you  mean? 

Mr.  McCOLLUM.  Yes,  that  distinction.  Would  you  agree  with  that 
distinction?  You  explained  it  to  me  very  carefully.  I  appreciated  it. 
It  helps  me. 

Mr.  Yackle.  I  hope  it  is.  I  don't  know  that  my  articulation  of  the 
explanation  is  necessarily  an  articulation  of  my  own  view.  I  would 
distinguish  between  capital  and  noncapital  cases. 

Mr.  McCoLLUM.  That  is  the  question  I  was  going  to  ask,  so  go 
right  to  it. 

Why  are  we  distinguishing  between  capital  and  noncapital? 

Mr.  Yackle.  First,  with  respect  to  prisoners  using  section  2255 
ta  attack  Federal  convictions  and  sentences,  if  they  are  noncapital, 
they  are  unlikely  to  have  a  lawyer.  It  seems  to  me  then  that  the 
statute  of  limitations  ought  to  be  longer  to  take  account  of  that. 

On  the  other  hand,  if  they  are  on  death  row,  on  Federal  death 
row — and  we  will  have  more  of  those  in  the  future — they  will  have 
lawyers;  and  it  seems  to  me,  then,  that  lawyers  will  be  able  to  con- 
tend with  a  statute  of  limitations.  Since  capital  cases  turn  out  to 
be,  though,  more  complicated,  it  may  be  that  the  statute  of  limita- 
tions needs  to  be  as  long,  or  even  longer,  in  death  cases.  One  has 
to  take  account  of  what  is  going  on  in  those  cases. 

Mr.  McCoLLUM.  Ms.  Bolelyn,  do  you  have  a  view  of  either  of 
these? 

Ms.  Bolelyn.  I  think  from  my  perspective,  it  isn't  as — the  time 
limits  originally  are  not  important  except  in  those  cases  in  which, 
say,  for  example,  the  Governor  sets  the  execution  date  and  then 
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you  don't  want  someone  to  be  able  to  delay  forever  and  ever  before 
they  take  some  sort  of  action  to  get  that  stay  of  execution.  To  me, 
the  more  crucial  time  limits  is  how  long  it  is  going  to  be  there  once 
it  gets  there. 

Mr.  McCOLLUM.  OK. 

Ms.  BOLELYN.  So  I  am  not  as  wed  to  the  distinction.  I  think  it 
is  reasonable  to  have,  especially  when  you  are  changing  lawyers, 
when  you  go  from  no  lawyer  to  a  lawyer,  or  you  are  going  from  the 
trial  attorney  to  an  appellate  attorney,  it  is  reasonable  to  have  a 
pretty  significant  period  of  time  for  them  to  get  familiar  with  the 
record. 

Mr.  McCOLLUM.  OK.  Let  me  ask  a  question  that  I  am  curious 
about.  In  title  I,  we  incorporate  most  of  the  recommendations  of  the 
Powell  Commission  and  the  intent  of  this  chapter,  chapter  2,  which 
is  where  this  is,  is  to  help  ensure  that  competent  counsel  are  avail- 
able to  represent  persons  during  post-conviction  proceedings  and 
that  they  will  be  appropriately  compensated  and  for  States  to  opt 
in  and  enact  such  procedures  that  that  statute  provides  that  the 
period  of  limitation  on  filing  habeas  corpus  petitions  will  be  re- 
duced from  1  year  to  180  days.  I  am  stating  something  you  are 
very  familiar  but  that  is  just  a  predicate  for  the  question. 

Given  the  1-year  limitation  period  for  States  that  do  opt  in,  do 
you,  Ms.  Bolelyn,  believe  that  the  180-day  limitation  period  will  be 
sufRcient  inducement  to  cause  States  to  opt  in? 

Ms.  Bolelyn.  Well,  it  hasn't  been  for  Georgia  since  the  Powell 
Commission.  We  still  have  no  State  habeas  corpus  provision  for 
counsel  in  State  habeas  corpus,  and  we  are  well  aware  of  the  Pow- 
ell Commission.  It  hasn't  been  an  incentive.  As  I  said,  I  think  the 
public,  at  least,  they  are  more  frustrated  by  the  successive  than 
they  are  by  the  original.  So  I  think  that  may  have  been — I  think 
that  may  not  have  been  a  big  enough  carrot  for  us  to  opt  in. 

Mr.  McCOLLUM.  OK.  That  answers  that  the  best  I  know. 

Mr.  Yackle,  I  assume  you  concur  in  that  analysis. 

Mr.  YACKI.E.  Well,  I  do,  except  to  make  clear  that,  of  course,  the 
Powell  Commission  report  is  not  law.  That  option  has  never  been 
held  out  to  the  State  of  Georgia  or  any  other  State. 

Mr.  McCOLLUM.  Do  you  like  that  option? 

Mr.  Yackle.  I  don't.  I  think  that  the  Congress  ought  to  be  able 
to  decide  what  the  habeas  corpus  statutes  should  look  like,  and 
those  statutes  ought  to  be  the  same  in  every  State.  The  option 
doesn't  appeal  to  me. 

Mr.  McCoLLUM.  Last,  and  I  do  want  to  wrap  this  up,  H.R.  3 
would  impose  limits  on  Federal  judges  in  order  to  force  them  to  de- 
cide habeas  corpus  petitions  within  a  specified  time.  This  provision 
applies  only  to  habeas  corpus  petition  in  capital  cases  decided  in 
those  States  that  have  opted  in.  Should  this  limitation  on  Federal 
courts  apply  in  all  capital  cases,  regardless  of  whether  the  State 
convicted  the  person,  has  enacted  the  special  provisions  of  H.R.  3? 
And  this  is  a  variation  of  what  you  have  been  talking  about  but 
it  is  still  a  difference. 

And  I  wonder,  Mr.  Yackle,  what  you  think,  Ms.  Bolelyn,  what 
you  think,  and  then  we  will  wrap  this  all  up. 

Mr.  Yackle.  I  do  think  that  if  the  committee  reports  a  bill  in- 
cluding timetables,  those  timetables  ought  to  be  applicable  in  all 
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States,  and  individual  States  ought  not  to  be  able  to  opt  in  or  opt 
out  through  that  kind  of  provision.  You  can  decide  as  a  matter  of 
Federal  statute  law  whether  you  want  to  install  timetables,  and 
then  I  think  if  you  do,  you  should  do  it.  I  do,  though,  suggest  that 
you  bring  in  Judge  Merritt,  who  chairs  the  Executive  Committee 
of  the  Judicial  Conference,  and  ask  the  Federal  judges  for  their  tes- 
timony about  that  kind  of  provision. 

Mr.  McCoLLUM.  Ms.  Bolelyn. 

Ms.  Bolelyn.  I  think  we  should  be  able  to  get  advantage  of  it 
if  we  don't  opt  in.  But  I  think — ^again,  I  agree  that  looking  at  the 
period  of  time  is  going  to  be  very,  very  important.  And  of  course 
we  can  mandamus  them  now,  but  it  is  not  a  very  popular  thing  to 
do.  We  could  go — under  present  law,  we  can  mandamus  them  for 
holding  it  too  long  and  they  did. 

Mr.  McCoLLUM.  I  think  we  have  had  a  full  and  fair  hearing 
today.  I  don't  know  about  anj^hing  else  that  has  gone  on.  But  I  ap- 
preciate your  both  staying  so  late  today  and  so  many  of  the  com- 
mittee members  staying  for  this  part  of  the  hearing. 

The  subcommittee,  when  it  recesses,  will  reconvene  tomorrow  at 
9  a.m.,  and  the  hearing  will  be  held  in  room  2237  of  this  building. 
So  the  subcommittee  now  stands  in  recess  until  tomorrow  at  9  a.m. 

[Whereupon,  at  6:43  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  9  a.m.,  Friday,  January  20,  1995.1 
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House  of  REPRESE^^^ATIVES, 

Subcommittee  on  Crime, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:03  a.m.,  in 'room 
2237,  Raybum  House  Office  Building,  Hon.  Bill  McCoUum  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Bill  McCollum,  Steven  Schiff,  Stephen 
E.  Buyer,  Howard  Coble,  Fred  Heineman,  Bob  Barr,  Ed  Bryant  of 
Tennessee,  Charles  E.  Schumer,  Robert  C.  Scott,  Zoe  Lofgren,  Pa- 
tricia Schroeder,  and  Sheila  Jackson  Lee. 

Also  present:  Representative  John  Conyers,  Jr. 

Staff  present:  Paul  J.  McNulty,  chief  counsel;  Glenn  R,  Schmitt, 
counsel;  Daniel  J.  Bryant,  assistant  counsel;  Aerin  D.  Dunkle,  re- 
search assistant;  Audray  Clement,  clerk;  Dan  Freeman,  par- 
liamentarian; and  Tom  Diaz,  minority  counsel. 

Mr.  McCollum.  The  subcommittee  will  come  to  order.  At  this 
point,  we  are  in  the  second  day  of  our  hearings  on  the  crime  bill 
that  was  introduced,  H.R.  3.  We  have  two  distinguished  panels  this 
morning  to  hear  from  and  we  are  very  happy  to  have  them  here. 

We  are  dealing  with  two  specialty  issues  this  morning  inside  the 
crime  bill.  The  first  one  is  the  exclusionary  rule  and  the  questions 
of  whether  we  change  it,  how  we  change  it,  and  what  we  do  with 
it.  There  are,  of  course,  specific  provisions  in  this  bill  which  would 
go  forward  with  what  is  known  as  the  good-faith  exception  to  the 
exclusionary  rule,  a  broadening  of  what  has  already  been  a  Su- 
preme Court  decision  that  encompasses  the  area  involving  searches 
where  there  are  search  warrants.  This  provision  would  expand  that 
into  the  field  of  areas  where  the  search  warrants  do  not  exist  pres- 
ently, something  not  covered  by  that  ruling,  but  very  ambiguous, 
I  guess,  in  the  court  system. 

So  we  are  very  pleased  this  morning  to  have  two  gentlemen  who 
are  sitting  with  us  this  morning.  I  am  going  to  introduce  both  of 
them  to  us.  Paul  Larkin  is  a  partner  in  the  Washington  DC,  office 
of  King  &  Spalding.  He  is  a  graduate  of  Washington  Lee  University 
and  the  Stanford  School  of  Law.  From  1985  to  1993,  he  was  an  at- 
torney in  the  Office  of  Solicitor  Greneral  of  the  United  States  brief- 
ing 50  cases  before  the  Supreme  Court  and  arguing  27  of  them  per- 
sonally. Two  of  these  cases  involve  the  scope  of  the  good-faith  ex- 
ception to  the  exclusionary  rule.  He  is  a  member  of  the  Rules  Advi- 
sory Committee  of  the  U.S.  Court  of  Military  Appeals  and  was 
awarded  the  Secretary  of  Defense  Medal  for  Meritorious  Civilian 
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Service  in  1994.  He  also  is  a  member  of  Virginia  Gov.  George  Al- 
len's Commission  on  Parole  Abolition  and  Sentencing  Reform. 

In  addition  to  Mr.  Larkin,  we  have  with  us  this  morning  E.  Mi- 
chael McCann,  district  attorney  in  Milwaukee  County,  WI.  He  is 
graduate  of  the  University  of  Detroit,  the  Georgetown  University 
Law  Center,  and  holds  a  master's  of  law  degree  from  Harvard  Uni- 
versity. He  presently  serves  as  chairman  of  the  criminal  section  of 
the  i^erican  Bar  Association.  Mr.  McCann  was  first  elected  as 
Milwaukee  County  district  attorney  in  1968  and  has  served  con- 
tinuously in  that  office  since  that  time.  He  is  most  famous  for  his 
prosecution  of  serial  killer  Jeffrey  Dahmer. 

I  would  like  to  welcome  both  of  you  and  we  will  start  with  you, 
Mr.  Larkin. 

STATEMENT  OF  PAUL  J.  LARKIN,  ESQ.,  KING  &  SPALDING, 
WASHINGTON,  DC 

Mr.  Larkin.  Thank  you,  Mr.  Chairman,  for  the  privilege  of  testi- 
fying before  this  subcommittee. 

Mr.  McCOLLUM.  As  you  proceed,  let  me  say  to  both  you  of  you 
before  you  go  on,  you  are  welcome  to  summarize  your  statements. 
We  have  them  for  the  record.  It  is  your  choice  how  much  of  it  you 
do,  but  obviously  we  want  to  get  to  questioning  as  soon  as  we  can, 
but  we  don't  want  to  keep  you  from  giving  us  as  complete  an  ac- 
count of  this  as  you  think  we  need  to  hear  from  you.  Please  go 
ahead. 

Mr.  Larkin.  Thank  you  very  much.  It  was  my  intent  to  ask  that 
the  statement  that  I  had  previously  submitted  be  made  part  of  the 
record  so  I  could  briefly  summarize  for  the  Members  today  the  com- 
ments I  have  on  the  provision  of  the  bill  before  you. 

Mr.  McCoLLUM.  Thank  you.  Please  do. 

Mr.  Larkin.  The  exclusionary  rule  has  been  controversial 
throughout  its  history,  principally  because  of  the  widely  shared  be- 
lief that  it  is  unreasonable  to  free  a  guilty  criminal  because  of  an 
error  made  by  law  enforcement  officers  in  effecting  a  search  or  a 
seizure.  Operation  of  the  rule  can  mean  that,  in  Justice  Cardozo's 
famous  epigram,  the  criminal  is  to  go  free  because  the  constable 
has  blundered. 

In  response  to  that  concern,  in  1984,  the  Supreme  Court  of  the 
United  States  adopted  an  exception  to  the  exclusionary  rule  that 
has  come  to  be  known  as  the  good  faith,  or  more  accurately,  rea- 
sonable mistake  exception. 

In  those  two  cases,  one  called  the  United  States  v.  Leon,  another 
called  Massachusetts  v.  Sheppard,  the  Supreme  Court  held  that  the 
exclusionary  rule  should  not  be  applied  when  law  enforcement  offi- 
cers act  in  objectively  reasonable  reliance  on  a  search  warrant. 

Three  years  later  in  a  case  known  as  Illinois  v.  Krull,  the  Su- 
preme Court  extended  that  exception  to  cases  involving  a  statute 
authorizing  a  search  as  well  as  a  search  warrant. 

Title  VI  of  H.R.  3  proposes  to  modify  the  exclusionary  rule  to  in- 
corporate a  reasonable  mistake  exception  into  the  United  States 
Code.  In  my  view.  Congress  clearly  has  the  power  to  adopt  title  VI 
and  Congress  should  do  so  because  the  provisions  of  that  law  would 
make  an  important  step  forward  in  the  progressive  development  of 
a  rational  criminal  justice  system.  That  is  so  for  two  reasons. 
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First,  the  reasonable  mistake  exception  is  a  valuable  develop- 
ment in  the  law.  The  reason  why  is  that  society  is  unjustifiably 
punished  when  the  exclusionary  rule  is  applied  to  conduct  that  an 
objectively  reasonable  police  ofBcer  would  find  lawful.  Title  VI  pre- 
vents that  harm.  Society  expects  law  enforcement  officers  vigor- 
ously to  pursue  criminal  investigations  and  also  vigorously  to  re- 
spect the  fourth  amendment.  Both  goals  are  important. 

Although  society  has  an  interest  in  deterring  impropriety  by  law 
enforcement  officers,  it  follows,  however,  that  society  has  an  equal- 
ly strong  interest  in  encouraging  good  police  work.  Deterring  the 
latter  is  costly  and  therefore  should  be  avoided.  The  reasonable 
mistake  exception  returns  the  balance  to  its  proper  position  by 
eliminating  the  overdeterrence  that  follows  from  an  unyielding  ap- 
plication of  the  exclusionary  rule. 

After  all,  the  cases  in  which  a  reasonable  mistake  exception 
would  apply  are  ones  in  which  different  courts  could  disagree  over 
the  correct  resolution  to  a  legal  issue.  Since  the  exclusionary  rule 
does  not  exist  to  deter  the  courts  and  since  the  police  should  not 
be  deterred  from  engaging  in  objectively  reasonable  conduct,  apply- 
ing the  exclusionary  rule  in  a  category  of  cases  covered  by  a  rea- 
sonable mistake  exception  severely  punishes  society  without  mate- 
rially contributing  to  the  deterrent  purposes  of  the  rule. 

What  the  suppression  of  evidence  in  those  circumstances  would 
do  ironically,  but  predictably,  is  induce  in  the  police  and  the  public 
exactly  the  type  of  disrespect  for  the  fourth  amendment  that  the 
exclusionary  rule  was  not  designed  to  create.  No  one  at  all  profits 
from  that  type  of  result. 

Accordingly,  since  the  only  legitimate  justification  for  the  rule  is 
its  presumed  deterrent  effect  on  police  misconduct,  when  the  sup- 
pression of  evidence  cannot  measurably  contribute  towards  that 
goal,  the  rule  should  not  be  applied. 

Second,  the  reasonable  mistake  exception  should  be  applied  to 
warrant-authorized  and  warrantless  searches  alike.  Title  VI 
achieves  that  result. 

The  rationale  underlying  a  reasonable  mistake  exception  applies 
to  both  types  of  searches,  warrant-authorized  and  warrantless.  For 
deterrence  purposes,  the  critical  factor  is  not  whether  a  magistrate 
has  issued  a  warrant,  but  is  whether  a  law  enforcement  officer  has 
an  objectively  reasonable  belief  that  his  conduct  is  lawful.  If  he 
does,  the  potential  "for  deterrence,  as  well  as  its  social  value,  is 
drastically  reduced;  and  when  that  is  true,  the  justification  for  ap- 
plying the  exclusion  rule  largely  vanishes. 

Indeed,  extension  of  the  reasonable  mistake  exception  to 
warrantless  searches  and  seizures  is  a  sensible  development  in  the 
law  governing  fourth  amendment  remedies.  A  person  whose  home 
is  unlawfully  searched  can  sue  the  officer  involved  for  damages. 
Under  the  qualified  immunity  doctrine,  however,  those  officers  will 
be  immune  from  damages  liability  if  they  reasonably  believe  that 
their  actions  were  lawful.  Those  principles  are  critically  relevant  in 
this  context. 

The  issue  whether  a  police  officer  is  entitled  to  qualified  immu- 
nity with  unconstitutional  search  or  seizure  is  not  materially  dif- 
ferent from  the  question  of  whether  the  exclusionary  rule  requires 
the  suppression  of  evidence  for  the  same  conduct. 
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In  fact,  the  Supreme  Court  has  already  drawn  an  express  par- 
allel between  the  two  situations.  The  Supreme  Court  has  held  that 
law  enforcement  officers  can  receive  qualified  immunity  for  con- 
ducting an  unlawful  warrantless  search,  and  the  Supreme  Court 
has  also  ruled  that  the  same  standard  of  objective  reasonableness 
governing  the  qualified  immunity  analysis  also  defines  the  good- 
faith  inquiry. 

Those  decisions  go  a  long  way  towards  the  correct  answer  to  this 
problem.  If  the  police  officer  should  not  have  to  pay  in  damages  for 
his  mistake  about  the  lawfulness  of  a  search  or  seizure,  then  soci- 
ety also  should  not  have  to  pay  in  the  suppression  of  evidence  from 
the  same  conduct. 

Considered  from  either  perspective,  if  the  officers  involved  acted 
reasonably,  neither  they  nor  society  should  be  penalized  for  a  mis- 
take that  occurred.  That  conclusion  makes  sense. 

As  the  Supreme  Court  has  explained,  courts  ought  to  be  less  will- 
ing to  apply  the  exclusionary  rule  than  to  hold  an  officer  personally 
liable  in  damages.  After  all,  even  if  the  exclusionary  rule  serves  a 
necessary  but  painful  purpose,  it  obviously  does  so  at  a  consider- 
able cost  to  society  as  a  whole,  because  it  excludes  probative  evi- 
dence and  oftentimes  can  free  a  clearly  guilty  suspect. 

By  contrast,  a  damages  remedy  for  an  unlawful  search  or  seizure 
imposes  a  cost  directly  on  the  responsible  officer  without  the  side 
effect  of  hampering  a  criminal  prosecution.  Also,  a  damages  remedy 
benefits  the  victim  of  his  conduct  most  deserving  of  a  remedy,  the 
person  who  in  fact  has  done  no  wrong  and  has  been  arrested  for 
no  reason  or  a  bad  reason. 

In  other  words,  damages  directly  compensate  the  victim  of  police 
misconduct  imposes  their  costs  on  the  blameworthy  party,  the  of- 
fending officer,  whereas  suppression  is  presumed  benefits  indirectly 
while  imposing  costs  on  the  blameless,  society. 

For  that  reason,  if  it  is  inappropriate  to  make  an  officer  pay 
damages  for  his  actions,  and  under  the  qualified  immunity  doctrine 
it  often  is,  it  also  is  unreasonable  to  make  society  pay  through  sup- 
pression, and  the  good  faith  or  reasonable  mistake  exception  at- 
tempts to  achieve  that  result. 

For  those  reasons,  the  exception  as  contained  in  title  VI  should 
be  applied  to  warrant  authorized  and  warrantless  searches  and  sei- 
zures. 

In  sum,  title  VI  of  H.R.  3  makes  a  valuable  contribution  to  the 
criminal  process.  I  urge  the  subcommittee  to  recommend  its  adop- 
tion and  I  hope  that  Congress  enacts  title  VI  into  law. 

Mr.  Chairman,  thank  you. 

Mr.  McCOLLUM.  Thank  you  very  much,  Mr.  Larkin. 

[The  prepared  statement  of  Mr.  Larkin,  follows:] 
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The  "exclusionary  rule"  is  a  rule  of  evidence  that  requires  the  exclusion  from  evidence  in  the 
prosecution's  case-in-chief  of  evidence  directly  or  derivatively  obtained  by  law  enforcement  officers 
in  violation  of  the  Fourth  Amendment  The  Supreme  Court  of  the  United  States  originally  adopted 
the  exclusionary  rule  for  federal  criminal  prosecutions  in  li^eeks  v.  United  Slates,  232  US  383 
(1914),  and  later  applied  it  to  the  states  mMapp  v.  Ohio,  367  US  643  (1961)  The  exclusionary  rule 
has  been  controversial  throughout  its  history,  principally  because  of  the  widely-shared  belief  that  it 
is  unreasonable  to  reward  a  guilty  criminal  by  suppressing  probative  evidence  of  his  guilt  because  of 
an  error  made  by  law  enforcement  officers  in  conducting  a  search  or  effecting  his  arrest  In  Justice 
(then  Judge)  Benjamin  Cardozo's  famous  epigram,  since  the  exclusionary  rule  oftentimes  requires 
suppression  of  clearly  probative  evidence  of  a  suspect's  guilt,  operation  of  the  rule  can  mean  that 
■■(t]he  cnmmal  is  to  go  free  because  the  constable  has  blundered, '  People  v.  iJefore,  1 50  N.E  585, 
587  (N  V  ).  cert  denied,  270  U  S  657  (1926) 

In  1984,  after  canvassing  the  history  of  and  justifications  for  the  exclusionary'  rule,  the 
Supreme  Coun  adopted  an  exception  to  the  rule  that  has  come  to  be  known  as  the  "good  faith"  or 


'  I  was  one  of  the  counsel  who  represented  the  United  States  in  two  cases  noted  below  that 
involved  the  reasonable  mistake  exception  to  the  exclusionary  rule,  Illinois  v  Krull,  480  US  340 
(1987),  and  United  Stales  \  Merchant,  480  US  615  (1987)  I  also  currently  am  counsel  of  record 
for  the  Washington  Legal  Foundation  and  other  amici  in  another  such  case,  Arizona  v.  Evans,  No 
93-1660,  cert  granted  (argued  Dec  7,  1994),  which  is  pending  before  the  Supreme  Court  at  this 
time  The  views  stated  in  this  memorandum  are  my  own  and  do  not  necessarily  represent  the  views 
of  the  United  States  Department  of  Justice,  the  Washington  Legal  Foundation,  or  any  of  the  other 
amici  that  1  represented  in  Arizona  v.  Evans 
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2 
(more  accurately)  "reasonable  nustake"  exception  In  United  States  v  Leon,  468  US  897  (1984), 
and  its  companion  case,  Massachusetts  v.  Sheppard,  468  US  981  (1984),  the  Supreme  Court  held 
that  the  exclusionary  rule  should  not  be  applied  when  law  enforcement  officers  act  in  objectively 
reasonable  reliance  on  a  search  warrant  Three  years  later,  the  Court  reaffirmed  and  extended  that 
principle  in  Illinois  v  Krull,  480  US  340  (1987),  ruling  that  the  exclusionary  rule  also  should  not 
be  applied  when  law  enforcement  officers  reasonably  rely  on  a  statute  authorizing  them  to  conduct 
a  search  * 

Title  VI  of  the  Taking  Back  Our  Streets  Act  of  1995,  H.R  3,  proposes  to  modify  the 
exclusionary  rule  to  incorporate  the  so-called  reasonable  mistake  exception  into  the  United  States 
Code  I  was  asked  to  address  the  provisions  of  Title  VI,  and  1  offer  the  following  statement  in  that 
regard  First,  Congress  clearly  has  the  power  to  adopt  Title  VI  Second,  Congress  should  enact  Title 
VI,  because  the  provisions  of  Title  VI  would  serve  as  an  important  step  forward  in  the  progressive 
development  of  a  rational  cnmmal  justice  system 


The  Supreme  Court  has  had  the  opportunity  to  address  the  reasonable  mistake  exception  in 
only  a  fev\  other  instances  The  Supreme  Court  granted  certiorari  in  Colorado  v.  Quintero,  a 
companion  case  to  Leon  and  Shcp/xird,  in  order  to  decide  whether  (and,  if  so,  how)  the  reasonable 
mistake  exception  should  apply  in  the  case  of  a  warrantless  search  or  seizure,  but  the  Court  later 
dismissed  (Juiniero  as  moot,  since  Quintero  died  before  the  case  could  be  decided  Later,  the  Court 
granted  certiorari  m  United  States  v  Merchant,  to  decide  whether  the  reasonable  mistake  exception 
to  the  exclusionary  rule  adopted  in  Leon  applies  to  an  officer's  reliance  on  a  consent-to-search  clause 
in  a  judgment  of  probation,  but  the  Court  ultimately  declined  to  answer  that  question  and  dismissed 
the  case  as  improvidently  granted  480  US  615(1987)  More  recently,  the  Supreme  Court  granted 
certiorari  m  Arizona  \.  E\wis,  No  93-1660,  to  decide  whether  the  Fourth  Amendment  exclusionary 
rule  requires  the  suppression  of  evidence  obtained  by  law  enforcement  officers  acting  in  reliance  upon 
a  facially-valid  radio  report  that  a  warrant  exists  for  a  suspect's  arrest  That  case  was  argued  on 
December  7,  1994,  and  is  still  pending  before  the  Court 
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I.  Congress  Has  The  Power  To  Modiry  The  Exclusionary  Rule 

At  the  outset,  it  is  important  to  recognize  that  Congress  clearly  has  the  power  to  adopt  Title 

VI  of  the  Taking  Back  Our  Streets  Act  of  1995    The  reason  is  that  the  exclusionary  rule  is  neither 

a  part  of  nor  required  by  the  Fourth  Amendment,  instead,  it  is  a  judicially-created  rule  of  evidence. 

Because  Congress  has  the  authority  to  devise  rules  of  evidence  for  use  in  federal  criminal 

prosecutions.  Congress  enjoys  the  power  to  revise  or  abolish  the  exclusionary  rule  for  cases  tried  in 

the  federal  courts   Moreover,  the  only  legitimate  justification  for  the  exclusionary  rule  is  its  presumed 

deterrent  effect  on  misconduct  by  law  enforcement  officers    If  Congress  believes  (for  example)  that 

the  exclusionary  rule  does  not  (or  is  not  likely  to)  deter  police  misconduct,  or  that  the  costs  of  such 

deterrence  as  may  be  produced  by  the  exclusionary  rule  are  not  justified  by  the  presumed  benefits  of 

the  nale,  it  is  perfectly  legitimate  —  indeed,  eminently  desirable  —  for  Congress  to  remedy  the  harms 

done  by  the  exclusionary  rule  to  the  cnminal  justice  system 

A.         The  Fourth  Amendment  Does  Not  Require  Suppression  Of  Unlawfully  Obtained 
Evidence 

].    The  text  and  background  of  the  Fourth  Amendment 

Constitutional  analysis,  like  statutory  interpretation,  should  begin  with  the  text  of  the  relevant 
law .  and  "the  plain  language  of  the  enacted  text  is  the  best  indicator  of  intent  "  Nixon  v  United 
Slates.  113S  Ct  732,737(1993)  The  text  of  the  Fourth  Amendment  provides  as  follows;  "The 
right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated,  and  no  warrants  shall  issue,  but  upon  probable  cause, 
supported  by  Oath  or  affirmation,  and  particularly  describing  the  place  to  be  searched,  and  the 
persons  or  things  to  be  seized  "   The  text  of  that  provision  does  not  require  the  suppression  of 
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evidence,  however  it  is  obtained  That  conclusion  also  stands  out  when  the  Fourth  Amendment  is 
compared  with  the  Self-incrimination  Clause  of  the  Fiflh  Amendment '  The  latter  states  that  "[njo 
person  *  ♦  *  shall  be  compelled  in  any  criminal  case  to  be  a  witness  against  himself"  thereby 
indicating  that  the  government  cannot  obtain  from  and  use  against  a  person  certain  types  of  evidence 
The  contrast  between  the  phrasing  of  the  Fourth  and  Fifth  Amendments  is  instructive  in  this  regard 
The  text  of  the  two  provisions  indicates  that  the  latter  contains  a  limited  rule  of  exclusion  (v;r  ,  self- 
incriminating  statements  cannot  compelled  from  a  person  acting  as  a  witness),  and  the  former  contains 
none  at  all  Accordingly,  the  text  of  the  Fourth  Amendment  certainly  does  not  require  the 
exclusionary  rule,  let  alone  a  broad  form  of  such  a  rule 

The  background  history  to  the  adoption  of  the  Fourth  Amendment  also  does  not  demonstrate 
that  the  Framers  adopted  it  for  the  purpose  of  imposing  an  exclusionary  rule  on  the  federal 
government '  The  common  law  in  1 789  did  not  require  the  suppression  of  unlawfully  obtained 
evidence,  and  English  law  still  does  not  have  an  exclusionary  rule  The  Framers'  principal  concern 
was  to  prevent  abuses  m  the  issuance  of  warrants,  not  to  exclude  probative  evidence,  even  if  it  was 
obtamed  unlawfully  Accordmgly,  the  history  of  the  Fourth  Amendment,  like  its  text,  does  not 
require  suppression  of  evidence  even  if  it  is  obtained  in  violation  of  the  Fourth  Amendment 


See  Frcyiag  v.  Commissioner,  HIS  Ct  263 1,  2644  ( 1991 )  ("the  Constitution's  terms  are 
illuminated  by  their  cognate  provisions") 

*  For  a  discussion  of  the  history  behmd  the  Fourth  Amendment,  see,  e.g. ,  Boyd  v.  United  Stales, 
1 16  US  616,  624-30  (1886),  Weeks,  232  US  at  3i9-9l, Marcus  v.  Search  Warrants,  367  US  717, 
724-29  (1961).  and  Stanford  v.  Texas,  379  US  476,  481-85  (1965) 
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2.    The  Supreme  Court's  decisions 

The  case  law  in  this  regard  also  makes  clear  that  the  Fourth  Amendment  itself  does  not 
require  suppression  of  unlawfully  seized  evidence.  In  fact,  that  proposition  is  now  well  settled  A 
plurality  of  the  Supreme  Court  in  Mapp  v  Ohio  suggested  that  the  Constitution  requires  the  exclu- 
sionary rule,  but  since  then  the  Supreme  Court  repeatedly  has  made  clear  that  the  Fourth  Amendment 
imposes  no  such  requirement  As  the  Court  once  put  it,  the  Fourth  Amendment  "has  never  been 
interpreted  to  proscribe  the  introduction  of  illegally  seized  evidence  in  all  proceedings  or  against  all 
persons  "  Stone  v  Powell,  428  US  465,  486  (1976)  The  Supreme  Court  has  made  clear  on 
numerous  occasions  that  the  exclusionary  rule,  in  Professor  Anthony  Amsterdam's  words,  "is  a 
needed,  but  grudgingly  taken,  medicament,  no  more  should  be  swallowed  than  is  needed  to  combat 
the  disease  "  Search.  Seizure,  and  Section  2255:  A  Comment.  1 12  U  Pa  L  Rev  378,  389  (1964), 
see.  e.g..  Stone  v  Powell.  428  US  465  (1976),  United  States  v  Calandra.  414  US  338  (1974) 
The  Supreme  Court  made  that  point  expressly  in  United  Stales  v  Leon  The  Court  explained  that 
"|!]he  Fourth  Amendment  contams  no  provision  expressly  precluding  the  use  of  evidence  obtained 
in  violation  of  its  commands,  and  an  examination  of  its  origin  and  purposes  makes  clear  that  the  use 
fruits  of  a  past  unlawful  search  or  seizure  'workfs]  no  new  Fourth  Amendment  wrong  '"  468  US 
at  906  (quoting  Calandra.  414  U  S  at  354)  Instead,  the  exclusionary  rule  is  "a  judicially  created 
remedy  designed  to  safeguard  Fourth  Amendment  rights  generally  through  its  deterrent  effect,  rather 
than  a  personal  constitutional  right  of  the  party  aggrieved  "  Id  (quoting  Calandra.  414  US  at  348) 

The  Supreme  Court  also  has  imposed  various  limitations  on  application  of  the  exclusionary 
mle  in  much  the  same  way  t"hat  state  courts  develop  and  refine  principles  of  tort  law  For  example, 
the  Court  has  held  that  the  rule  should  not  be  applied  in  civil  proceedings   INS  v.  Lopez-Mendoza, 
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468  US  1032  (1984)  (deportation  proceedings),  United  States  v.  Jams,  428  US  433  (1976)  (civil 
tax  proceedings)  Even  in  criminal  cases,  however,  the  Court  has  limited  use  of  the  exclusionary  rule 
in  different  ways  The  rule  is  inapplicable  to  grand  jury  proceedings  United  States  v  Calandra,  414 
US  338  (1974)  By  implication,  the  rule  also  would  not  apply  to  other  stages  of  cnminal 
prosecutions  anterior  to  the  guilt  phase,  such  as  a  preliminary  hearing,  a  bail  hearing,  or  an  extradition 
hearing  At  trial,  the  rule  bars  the  prosecution  from  offering  unlawfully-obtained  evidence  during  its 
case-in-chief,  but  does  not  prohibit  the  prosecution  from  using  such  evidence  to  impeach  a  testifying 
defendant  E.g.,  United  States  v.  Havens,  446  US  620  (1980)  Only  persons  whose  own  Fourth 
Amendment  rights  have  been  violated  can  seek  the  exclusion  of  evidence,  even  defendants  in  criminal 
cases  cannot  raise  suppression  claims  on  behalf  of  other  parties  E.g.,  United  States  v.  Padilla,  1 13 
S  Ct  1936  (1993)  And  pnsoners  cannot  reiitigate  suppression  claims  in  collateral  proceedings  as 
long  as  they  had  a  full  and  fair  opportunity  to  assert  such  a  claim  at  trial  and  on  direct  appeal  Stone 
\  I'lMvll.  428  U  S  465  (1976)  Accordingly,  it  is  clear  from  the  holdings  in  a  senes  of  decisions  by 
the  Supreme  Court  that  the  exclusionary  rule  is  not  dictated  by  the  Fourth  Amendment 

Finally,  on  three  occasions  -  United  States  v  Leon,  468  US  897  (1984),  Massachusetts  v. 
.S/iiyVwJ.  468  U  S  981  ( 1984),  and /////lo/.vv  A'n///,  480  U  S  340  (1987)  -  the  Supreme  Court 
expressly  held  that  the  exclusionary  rule  should  not  be  applied  even  to  the  prosecution's  use  of 
evidence  dunng  its  case-in-chief  when  law  enforcement  officers  reasonably  rely  on  a  search  warrant 
(U-on  and  SfK-pparJ)  or  statute  (Kndf)  authorizing  a  search  The  benefits  from  suppressing  evidence 
in  those  arcumstances,  the  Court  concluded,  are  "marginal  or  nonexistent,"  so  the  exclusionary  rule 
should  not  be  invoked  Leon,  468  US  at  922  Given  the  inherent  trustworthiness  of  physical 
evidence  and  the  societal  costs  of  suppression,  application  of  the  exclusionary  rule  has  been  carefully 
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"restricted  to  those  areas  where  its  remedial  objectives  are  thought  most  efficaciously  served," 

Calandra,  414  US    at  348,  which  would  not  be  possible  if  the  Fourth  Amendment  dictated 

suppression  of  evidence 

B.         The  Sole  Justification  For  The  Exclusionary  Rule  Is  Its  Presumed  Deterrent 
Effect  On  Police  Misconduct 

The  Supreme  Court  initially  justified  the  exclusionary  rule  as  a  remedy  for  the  violation  of  the 

defendant's  right  of  privacy  protected  by  the  Fourth  Amendment    Since  then,  however,  the  Court  has 

repeatedly  and  squarely  rejected  that  rational,  explaining  succinctly  in  Elkms  v  United  States,  364 

US  206,  217  (1960),  that  "[t]he  rule  is  calculated  to  prevent,  not  to  repair    Its  purpose  is  to  deter  — 

to  compel  respect  for  the  constitutional  guarantee  in  the  only  effectively  available  way  —  by  removing 

the  incentive  to  disregard  it  "  Over  time,  the  Supreme  Court  realized  that  exclusionary  rule  is  not  a 

sensible  remedy  for  an  unlawful  invasion  of  privacy    It  utterly  fails  to  remedy  the  insult  suffered  by 

the  innocent  viaim  of  an  unlawful  search  or  seizure,  since  that  person  is  not  prosecuted  for  any  crime 

What  is  more,  it  supplies  a  benefit  "wholly  disproportionate  to  the  wrong  suffered"  by  the  guilty, 

because  even  a  minor  error  by  the  police  can  lead  the  suppression  of  evidence  and  inability  to 

prosecute  a  clearly  guilty  offender     Henry  Friendly,  The  Bill  of  Rights  as  a  Code  of  Criminal 

/'nKcdiirc.  53  Calif  L  Rev  929,  951  (1965).  see  also,  e.g..  Stone.  428  U  S  at  486.  Jams.  428  US 

at  446.  Calandra.  414  U  S  at  347,  Linklelier  v  Walker.  381  US  618,  637  (1965),  see  also,  e.g., 

Lopez-Meiidoza.  468  U  S    at  1046  ("[t]he  exclusionary  rule  provides  no  remedy  for  completed 

wrongs") 

Realizing  that  the  exclusionary  rule  cannot  be  justified  as  a  remedy  for  an  invasion  of  privacy, 

the  Supreme  Court  devised  other  rationales  for  the  rule    For  example,  the  Court  surmised  xnMapp 
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V.  Ohio  that  the  Constitution  required  suppression  of  evidence  for  Fourth  Amendment  violations 
Yet,  the  Supreme  Court  has  rejected  that  proposition,  too  As  explained  above,  neither  the  text  nor 
the  history  of  the  Fourth  Amendment  dictates  suppression  of  evidence,  and,  as  the  Supreme  Court 
has  oflen  ruled,  the  purposes  of  the  exclusionary  rule  do  not  always  forbid  the  government  from  using 
unlawfully  obtained  evidence    E.g.,  Janis,  Havens,  Leon 

A  third  rational  advanced  in  support  of  the  exclusionary  rule  is  that  suppression  is  necessary 
in  order  to  protect  the  integrity  of  the  judicial  process  by  barring  the  introduction  of  tainted  evidence 
Elkins,  364  US  at  lll-li.  That  rationale,  too,  has  not  withstood  the  test  of  time  In  numerous 
cases  the  Court  has  limited  the  standing  of  defendants  to  assert  Fourth  Amendment  claims  and  has 
permined  unlawfully  seized  evidence  to  be  used  for  purposes,  such  as  impeachment  of  the  defendant, 
that  would  be  impermissible  if  the  exclusionary  rule  protected  the  integrity  of  the  judicial  process 
Eg  .  I'aJilla.  Havens  "Judicial  integrity  clearly  does  not  mean  that  the  courts  must  never  admit 
evidence  obtained  in  violation  of  the  Fourth  Amendment  "  Jams,  428  U  S  at  458  n  35  As  the  Court 
noted  in  UmieJ  Stales  v.  Peltier,  All  US  531,  537-38  (1975),  judicial  integrity  is  not  offended  if 
\^y*^  enforcement  officials  reasonably  believed  "that  their  conduct  was  in  accordance  with  law  even 
if  decisions  subsequent  to  the  search  or  seizure  have  held  that  conduct  of  the  type  engaged  in  by  the 
law  enforcement  officials  is  not  permitted  by  the  Constitution  " 

Once  again,  the  Supreme  Court's  decision  in  Leon  is  illuminating  The  propriety  of  applying 
the  exclusionary  rule  in  a  panicular  situation,  the  Court  recognized  in  Leon,  turns  on  the  "weighing 
the  costs  and  benefits"  of  withholding  from  the  truth-seeking  process  reliable  evidence  468  US  at 
907,  see  iJ  at  908-13  (cataloging  instances  in  which  the  Court  has  found  suppression  unjustified 
since  the  possible  benefits  of  suppression  did  not  outweigh  its  costs)    And  "the  question  whether  the 
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use  of  illegaUy  obtained  evidence  injudicial  proceedings  represents  judicial  participation  in  a  Fourth 
Amendment  violation  and  oflFends  the  integrity  of  the  courts  'is  essentially  the  same  as  the  inquiry  into 
whether  exclusion  would  serve  a  deterrent  purpose  '"  Id  at  921  n.22  (quoting  Jams,  428  US  at  459 
n  35)  For  those  reasons,  this  Coun  concluded  in  Leon  that,  because  "the  marginal  or  nonexistent 
benefits  produced  by  suppressing  evidence  obtained  in  objectively  reasonable  reliance  on  a  subse- 
quently invalidated  search  wanant  cannot  justify  the  substantial  cost  of  exclusion,"  the  exclusionary 
rule  should  not  be  applied  if  a  law  enforcement  officer  reasonably  relies  on  a  search  warrant  issued 
by  a  magistrate    Id  at  922 

In  sum,  over  the  past  three  decades  the  Supreme  Court  has  made  clear  that  the  only  viable 
contemporary  justification  for  the  exclusionary  rule  is  its  presumed  deterrent  effect  on  police 
misconduct  That  conclusion  is  important  since  the  question  whether  the  deterrent  effect  of  the 
exclusionary  rule  outweigh  its  costs  is  one  that  Congress  is  better  suited  to  decide  than  are  the  courts 
The  Supreme  Court  made  a  closely  analogous  point  in  Gregg  v.  Georgia,  428  US  153  (1976) 
There,  the  Court  determined  that  the  question  whether  capital  punishment  deters  homicides  is  better 
resolved  by  the  political  branches,  than  by  the  judiciary  As  the  lead  opinion  for  the  Court  explained, 
■'lt)he  value  of  capital  punishment  as  a  deterrent  of  crime  is  a  complex  factual  issue  the  resolution  of 
which  properly  rests  with  the  legislatures,  which  can  evaluate  the  results  of  statistical  studies  in  terms 
of  their  own  local  conditions  and  with  a  flexibility  of  approach  that  is  not  available  to  the  courts  " 
Id  at  186  Here,  too.  Congress  is  in  a  better  position  than  the  federal  courts  to  evaluate  the  "social 
utility  (of  the  exclusionary  rule]  as  a  sanction,"  id  at  187  (joint  opinion),  and  to  make  whatever 
adjustments  in  the  exclusionary  rule  are  necessary  in  light  of  that  assessment 
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11.  Congress  Should  Modify  the  Exclusionary  Rule  By  Enacting  Title  VI  of  H.R.  3 

A.         The  Reasonable  Mistake  Exception  Is  a  Valuable  Advance  In  the  Criminal 
Process 

1  In  deciding  whether  the  reasonable  mistake  exception  adopted  in  Leon  should  be 
incorporated  into  the  United  States  Code,  it  is  important  to  keep  two  points  in  mind  One  is  that  the 
exclusionary  rule  frustrates  the  critical  purpose  of  the  criminal  process  by  excluding  from 
consideration  highly  relevant  and  trustworthy  evidence  "[T]he  central  purpose  of  a  criminal  trial  is 
to  decide  the  factual  question  of  the  defendant's  guilt  or  innocence  "  Delcmare  v.  VaitArsdall,  475 
US  673,  681  (1986)  To  achieve  that  goal,  the  rules  of  evidence  generally  provide  that  all  relevant 
evidence  is  admissible  The  exclusionary  rule  creates  a  major  exception  to  that  rule  Suppression 
hinders  the  truth-finding  process  in  every  case,  in  some  cases  the  exclusionary  rule  will  entirely  defeat 
that  process,  because  an  otherwise  guilty  defendant  will  escape  scot  free  once  the  proof  of  his  guilt 
IS  suppressed  Since  the  exclusionary  rule  operates  in  precisely  the  opposite  fashion  of  what  we 
ordinarily  demand  of  a  rule  of  evidence,  the  burden  of  proving  the  need  for  that  rule  should  rest  on 
Its  proponents,  not  on  those  who  seek  to  ensure  that  the  verdict  in  a  criminal  trial  rests  on 
consideration  of  all  relevant  evidence 

The  second  point  is  that  the  exclusionary  rule  may  not  (or  at  least  not  effectively)  deter  Fourth 
Amendment  violations,  for  several  reasons  The  brunt  of  the  rule  falls  not  on  the  officers  involved, 
but  on  the  prosecution,  which  generally  cannot  discipline  police  officers  for  their  misconduct  Even 
if  some  deterrent  effea  generally  is  felt  by  the  police,  no  penalty  is  imposed  by  the  Court  on  the  errant 
officer,  which  is  necessary  for  deterrence  to  have  bite  Moreover,  the  rule  does  not  affect  police 
activity  that  is  not  undertaken  for  the  purpose  of  obtaining  evidence    Activities  undertaken  by  the 
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police  for  other  purposes  is  untouched  by  the  exclusionary  rule  In  addition,  the  rule  only  applies  to 
evidence  to  be  used  at  trial  in  the  prosecution's  case-in-chief  There  are  other,  permissible  uses  of 
unlawfully  obtained  evidence,  and  the  practice  of  plea  bargaining  allows  Fourth  Amendment  claims 
to  be  traded  away  by  the  defense  for  charging  or  sentencing  concessions,  thereby  minimizing  the 
potential  for  educating  the  police  about  the  Fourth  Amendment  The  rule  therefore  affects  only  a 
small  proportion  of  police  activity  Also,  police  ofBcers  generally  are  rewarded  for  "clearing"  cases  — 
VIZ  ,  making  "collars"  or  arrests  —  rather  than  for  convictions  Indeed,  officers  whose  illegal  actions 
clear  outstanding  cases  may  receive  the  implicit  or  explicit  approval  of  their  superiors,  even  though 
the  officers'  illegal  searches  or  seizures  result  in  lost  convictions  In  any  event,  trial  judges  oftentimes 
do  not  explain  to  the  police  why  evidence  is  excluded,  which  prevents  officers  from  rectifying  their 
mistakes 

A  powerful  case  therefore  can  be  made  that  the  exclusionary  rule  should  be  eliminated 
altogether  Opponents  of  the  exclusionary  rule  have  catalogued  the  costs  of  the  rule  on  numerous 
occasions  Those  costs  have  been  fiilly  discussed  in  the  Supreme  Court's  decisions  and  in  the  legal 
literature,  and  they  can  be  summarized  as  follows 

Iir.si.  the  exclusionary  rule  directly  benefits  only  the  guilty,  the  innocent  are  not  compensated 
Second,  the  rule  imposes  a  disproportionate  sanction  on  society,  in  violation  of  our  sense  that  justice 
requires  that  a  remedy  not  be  excessive  to  a  wrong  The  costs  of  the  rule  indiscriminately  fall  on 
every  type  of  prosecution,  regardless  of  its  importance,  and  every  type  of  error,  regardless  of  the 
nature  and  extent  of  the  officer's  mistake  or  the  other  tools  that  are  available  to  prevent  misconduct 
in  the  future  or  to  remedy""it  when  it  does  occur  Third,  the  exclusionary  rule  can  have  a  chilling 
effect  on  legitimate  police  conduct  near  the  indistinct  line  separating  lawful  from  unlawful  searches. 


358 


12 
Fourth,  by  allowing  clearly  guilty  offenders  to  escape  conviction  without  making  an  equally  obvious 
and  immediate  contribution  to  an  equally  important  societal  goal,  the  exclusionary  rule  undermines 
public  respect  for  the  legal  system  Fifth,  the  suppression  hearings  and  appellate  litigation  made 
necessary  by  the  rule  impose  a  significant  drain  on  limited  judicial  resources  that  could  be  better  spent 
ensuring  that  the  guilty  are  convicted  and  the  innocent  acquitted  Sixth,  the  exclusionary  rule  has  the 
side  effect  of  causing  the  actors  in  the  criminal  justice  system  to  engage  in  various  kinds  of 
undesirable  conduct  The  rule  intensifies  plea  bargaining  by  prosecutors  who,  fearing  suppression 
of  important  evidence,  may  be  willing  to  negotiate  over  the  charge  or  sentence,  rather  than  risk 
dismissal  The  rule  obligates  defense  counsel  to  move  for  suppression  in  every  case,  regardless  of 
the  merit  of  the  defendant's  claim,  if  for  no  other  reason  than  to  avoid  the  charge  of  providing 
ineffective  assistance  of  counsel  The  rule  sabotages  internal  disciplinary  efforts  by  law  enforcement 
authorities,  because  findings  made  in  such  proceedings  will  haunt  any  related  criminal  prosecution 
In  fact,  the  rule  may  actually  encourage  cenain  forms  of  police  misconduct,  such  as  perjury,  as 
officers  stretch  the  truth  in  order  the  bnng  their  conduct  within  the  bounds  of  the  law  And,  quite 
ironically,  the  exclusionary  rule  ultimately  threatens  the  very  Fourth  Amendment  values  that  it  was 
designed  to  safeguard,  because  it  places  increasing  pressure  on  judges  to  sanction  dubious  searches 
and  seizures  due  to  their  reluctance  to  watch  a  grinning  hoodlum  walk  away,  claiming  that  he  has 
beaten  the  system  on  a  technicality 

2  For  all  those  reasons.  Congress  could  decide  that  the  exclusionary  rule  has  outlived  its 
usefulness  Congress  could  substitute  a  comprehensive  tort  and  administrative  remedy  in  place  of  the 
exclusionary  rule,  or  Congress  could  simply  abolish  the  exclusionary  rule  without  substituting  any 
remedy  in  Its  place    Title  VI  of  HR  3,  of  course,  does  not  go  nearly  that  far    Nonetheless,  even  if 
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the  presumed  benefits  of  the  exclusionary  rule  are  presumed  to  outweigh  its  costs  in  some  instances, 
those  benefits  do  not  outweigh  the  costs  in  cases  that  would  be  governed  by  a  reasonable  mistake 
exception    The  reasonable  mistake  exception  contained  in  Title  VI  would  be  a  valuable  addition  to 
federal  criminal  law,  for  several  reasons 

a  Applying  the  exclusionary  rule  to  conduct  that  an  objectively  reasonable  police  officer 
would  find  lawfiil  unjustifiably  punishes  society  The  Supreme  Court  recognized  that  point  in  Leon 
As  the  Court  there  explained,  "where  the  officer's  conduct  is  objectively  reasonable,  excluding  the 
evidence  will  not  further  the  ends  of  the  exclusionary  rule  in  any  appreciable  way,  for  it  is  painfully 
apparent  that  the  officer  is  acting  as  a  reasonable  officer  would  and  should  act  in  similar 
circumstances  Excluding  the  evidence  can  in  no  way  affect  his  future  conduct  unless  it  is  to  make 
him  less  willing  to  do  his  duty  "  468  US  at  919-20  (citation  and  internal  punctuation  omitted) 

Common  sense  also  supports  that  proposition  Society  expects  law  enforcement  officers 
vigorously  to  pursue  cnminal  investigations  and  also  to  respect  the  Fourth  Amendment  Both  goals 
are  imponant  Although  society  has  an  interest  in  deterring  impropriety  by  law  enforcement  officers, 
society  also  has  at  least  an  equally  strong  interest  in  encouraging  good  police  work  Deterring  the 
latter  is  costly  and  should  therefore  be  avoided  The  reasonable  mistake  exception  returns  the  balance 
to  Its  proper  position  by  eliminating  the  fn'crdeterrence  that  follows  from  an  unyielding  application 
of  the  exclusionary  rule  Al^er  all,  the  cases  in  which  a  reasonable  mistake  exception  would  apply  are 
ones  in  which  it  is  an  indistinct  line  separating  lawrful  from  unlawfiil  conduct,  and  in  which  different 
courts  could  disagree  over  the  correct  analysis  of  the  issue  Since  the  exclusionary  rule  does  not  exist 
to  deter  the  courts  and  since  the  police  should  not  be  deterred  fi"om  engaging  in  objectively  reasonable 
conduct,  applying  the  exclusionary  rule  in  the  category  of  cases  covered  by  a  reasonable  mistake 


360 


14 

exception  severely  punishes  society  without  materially  contributing  to  the  deterrent  purpose  of  the 
exclusionary  r*jle  What  the  suppression  of  evidence  in  those  circumstances  will  do  (ironically,  but 
predictably)  is  induce  in  the  police  and  the  pubhc  exactly  the  type  of  disrespect  for  the  law  that 
generates  hostility  to  Fourth  Amendment  values  -  the  precise  opposite  of  the  rule's  hoped-for  effect 
No  one  profits  from  that  result  Accordingly,  since  the  only  legitimate  justification  for  the 
exclusionary  rule  is  its  presumed  deterrent  effect  on  police  misconduct,  when  the  suppression  of 
evidence  cannot  measurably  contribute  toward  that  goal,  the  rule  should  not  be  applied 

It  would  be  wrong  to  argue  that  a  reasonable  mistake  exception  will  lead  to  abusive  police 
practices,  since  the  exception  requires  suppression  in  cases  of  egregious  police  misconduct  The 
exception  does  not  shelter  a  law  enforcement  officer  who  purposefully  violates  the  Fourth 
Amendment  Experience  under  Leon  indicates  that  to  be  the  case  What  is  more,  the  exception  is 
not  likely  to  encourage  ignorance  of  the  law  In  deciding  whether  an  officer  had  an  objectively 
reasonable  belief  that  his  conduct  is  lawful,  the  courts  can  require,  for  instance,  that  an  officer  know 
the  Founh  Amendment  rules  adopted  by  the  Supreme  Court  The  reasonable  mistake  exception 
therefore  encourages  police  departments  to  keep  their  officers  abreast  of  major  developments  in  the 
lau 

b  The  reasonable  mistake  exception  should  include  warrant-authorized  and  warrantless 
searches  The  Supreme  Court  adopted  the  reasonable  mistake  in  Leon  and  applied  that  exception 
there  and  m  Massachuseits  v  Sheppard  to  warrant-authorized  searches  The  Court  later  extended 
that  exception  to  searches  authorized  by  a  statute  in  the  case  oHllmois  v.  Krull  Accordingly,  the 
case  law  does  not  limit  the  exception  to  instances  in  which  a  magistrate  has  issued  a  warrant  In 
addition,  the  rationale  underlying  the  reasonable  mistake  exception  also  extends  beyond  the  case  of 
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a  warrant-authorized  search  The  critical  factor  is  not  whether  a  magistrate  has  issued  a  search 
warrant,  but  is  whether  a  law  enforcement  oflBcer  has  an  objectively  reasonable  belief  that  his  conduct 
is  lawful  If  he  does,  the  potential  for  deterrence,  as  well  as  its  social  value,  is  drastically  reduced. 
The  justification  for  suppressing  evidence  when  an  officer  has  acted  reasonably,  even  if  mistakenly, 
largely  vanishes    That  is  true  whether  or  not  the  officer  has  a  search  or  an  arrest  warrant 

Indeed,  extension  of  the  reasonable  mistake  exception  to  warrantless  searches  and  seizures 
is  a  sensible  development  in  the  law  governing  remedies  for  Fourth  Amendment  violations  A  person 
whose  home  is  unlawfully  searched  can  sue  the  officers  involved  for  damages  under  Bivens  v.  Six 
Unhiown  Named  Agents,  403  US  388  (1971)  Under  the  qualified  immunity  doctrine  set  forth  in 
cases  such  as  Harlovt-  v.  Fitzgerald,  457  US  800  (1982),  and  Anderson  v.  Creighton,  483  US  635 
(1987),  those  officers  will  be  immune  from  damages  liability  if  they  reasonably  believed  that  their 
actions  were  lawfiil  Those  principles  are  critically  relevant  to  this  context,  because  the  issue  whether 
a  police  officer  is  entitled  to  qualified  immunity  for  an  unconstitutional  search  or  seizure  is  not 
materially  different  from  the  question  whether  the  exclusionary  rule  requires  the  suppression  of 
evidence  for  the  same  conduct  Indeed,  the  Supreme  Court  has  drawn  an  express  parallel  between 
the  two  situations  In  Mitchell  v.  Forsyth,  472  US  51 1  (1985),  and  Anderson  v  Creighton,  483 
U  S  at  644.  the  Supreme  Court  held  that  law  enforcement  officers  can  receive  qualified  immunity  for 
conduaing  an  unlawful  warrantless  search  And  inMalleyv  Briggs,  475  US  335,  344-45  (1986), 
the  Supreme  Court  ruled  that  "the  same  standard  of  objeaive  reasonableness"  governing  the  qualified 
immunity  analysis  under  Harlow  v  Fitzgerald  defines  the  good  faith  inquiry  under  Leon  Those 
decisions  go  a  long  way  toward  the  correct  answer  to  this  problem  If  a  police  officer  should  not 
have  to  pay  in  damages  for  his  mistake  about  the  lawfulness  of  a  search  or  seizure,  then  society 
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should  not  have  to  pay  in  the  suppression  of  evidence  for  the  same  mistake    Considered  from  either 
perspective,  the  officers  acted  reasonably,  and  neither  they  nor  society  should  be  penalized  for  any 
mistake  that  occurred 

That  conclusion  makes  sense  As  the  Supreme  Court  explained  in  Malley,  courts  ought  to 
be  less  willing  to  apply  the  exclusionary  rule  for  unlawful  police  conduct  than  to  hold  an  officer 
personally  liable  in  damages  for  an  unconstitutional  search  or  seizure  On  the  one  hand,  the  Court 
wrote,  "[w]hile  we  believe  that  the  exclusionary  rule  serves  a  necessary  purpose,  it  obviously  does 
so  at  a  considerable  cost  to  society  as  a  whole,  because  it  excludes  evidence  probative  of  guilt "  475 
US  at  344  On  the  other  hand,  "a  damages  remedy  for  an  arrest  following  an  objectively 
unreasonable  request  for  a  warrant  imposes  a  cost  directly  on  the  officer  responsible  for  the 
unreasonable  request,  without  the  side  effect  of  hampering  a  criminal  prosecution  "  Id  Also,  a 
damages  remedy  "benefit[s]  the  victim  of  police  misconduct  one  would  think  most  deserving  of  a 
remedy  —  the  person  who  in  fact  has  done  no  wrong,  and  has  been  arrested  for  no  reason,  or  a  bad 
reason  "  Id  In  other  words,  damages  directly  compensate  the  victim  of  police  misconduct  and 
impose  their  cost  on  the  blameworthy  parly  (the  offending  officer),  whereas  suppression  achieves  its 
(presumed)  benefit  indirectly  while  imposing  a  cost  on  the  blameless  (society)  For  that  reason,  if  it 
IS  inappropnate  under  Harlcn*  to  make  an  officer  pay  damages,  it  is  unreasonable  under  Leon  to  make 
society  pay  through  suppression  The  reasonable  mistake  exception  therefore  should  be  applied 
equally  to  objectively  reasonable  warrant-authorized  and  warrantless  searches  and  seizures 

To  be  sure,  the  presence  of  a  search  warrant  is  valuable  It  indicates  that  a  neutral  and 
detached  magistrate  also  has  concluded,  for  example,  that  probable  cause  exists,  and  it  provides 
directions  to  the  officers  when,  for  example,  they  conduct  a  search    But  if  a  police  officer  has  an 
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objectively  reasonable  belief  that  his  conduct  is  lawful,  he  will  act  on  that  belief  —  and  society 
encourages  him  to  do  so  --  even  though  there  is  the  possibility  that  a  Court,  acting  with  the  time  for 
reflection  and  the  benefit  of  hindsight,  later  concludes  that  the  officer  acted  unlawfully  Under  those 
circumstances,  the  exclusionary  rule  will  not  deter  an  officer  from  acting,  unless  we  wish  to  see  the 
rule  deter  lawful  conduct  as  well  as  unlawful  conduct  The  reason  is  that  in  the  grey  areas  of  the  law, 
those  areas  in  which  reasonable  people  can  differ  over  the  question  whether  a  particular  search  or 
seizure  is  lawful,  application  of  the  exclusionary  rule  is  as  likely  to  deter  lawful  as  unlawful  conduct. 
Yet,  society  does  not  want  to  deter  lawful  police  conduct,  since  doing  so  prevents  the  apprehension 
and  conviction  of  cnminals  Accordingly,  there  is  no  there  is  no  reason  to  treat  differently  warrant- 
authorized  and  warrantless  searches  and  seizures  In  either  case,  the  principles  underlying  Leon 
strongly  militate  against  suppression  of  evidence  ' 


The  reasonable  mistake  exception  embodied  in  Title  VI  of  H.R  3  also  fits  comfortably  into 
the  overall  development  of  federal  constitutional  law  Over  the  course  of  the  past  decade,  the 
Supreme  Coun  on  several  occasions  has  made  clear  that  the  Constitution  does  not  require  that  a 
remedv  be  imposed  for  every  constitutional  wrong  The  birth  of  the  reasonable  mistake  exception 
to  the  e\clusionar\'  rule  is  one  of  the  three  most  salient  fields  in  which  the  Court  has  applied  that 
principle  The  other  two  are  the  growth  of  the  qualified  immunity  doctrine,  e.g.,  Harlow  v. 
/■ii:ycraU.  and  the  restnction  on  the  use  of  federal  habeas  corpus  actions  for  the  purpose  of  making 
ncv\  lau .  c-  ^' .  Tcagtic  v  Ijine.  489  U  S  288  ( 1 989)  In  each  instance,  the  Court  has  sought  to  avoid 
punishing  reasonable  conduct  without  sacrificing  the  clarity  in  the  development  of  legal  rules  that 
would  result  from  endorsing  a  general  "reasonableness"  standard  Under  the  Harlow  qualified 
immunity  doctrine,  a  public  ofTicia!  cannot  be  held  liable  in  damages  for  unconstitutional  actions 
unless  an  objectively  reasonable  person  would  have  known  that  the  official's  specific  actions  were 
unlawful  Under  the  Teapie  doctrine  applied  in  habeas  corpus  proceedings,  a  federal  court  cannot 
gram  relief  to  an  inmate  who  challenges  his  conviction  or  sentence  unless  the  clear  dictates  of  the 
Constitution  proved  that  the  trial  coun  erred  The  common  denominator  to  each  area  of  the  law  is 
that  the  law  will  not  puniSh  a  reasonable  decision  by  the  relevant  actor  the  public  official  in  the 
immunit\  context,  and  the  tnal  court  in  the  habeas  context  The  reasonable  mistake  doctnne  adopted 
in  Leon  and  contained  in  Title  VI  of  H  R  3  shares  a  close  family  resemblance  with  those  other 
doctrines 
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c  A  general  reasonable  mistake  exception,  one  that  applies  to  searches  and  seizures  of  all 
types,  will  not  hinder  the  development  of  search  and  seizure  law  Over  the  course  of  the  past  few 
decades,  the  Supreme  Court  has  concluded  that  the  public  and  the  police  both  benefit  from  the 
development,  when  possible,  of  bright-line  rules  demarking  lawful  from  unlawful  police  practices. 
Clearly-defined  rules  are  valuable,  the  Supreme  Court  has  determined,  because  they  supply  everyone 
with  notice  of  the  pemiissible  boundaries  of  law  enforcement  conduct  Kg.,  New  York  v.  Belton,  453 
US  454,  458  (1981),  quoting  Wayne  R  LaFave,  "Case-By-Case  Adjudication"  Versus 
"Standardized Procedures":  JJie  Rohmson  Dilemma,  1974  Sup  Ct  Rev.  127,  142  The  reasonable 
mistake  exception  accommodates  the  interest  in  developing  substantive  rules  that  guide  investigative 
practices  and  the  interest  in  avoiding  overdeterrence  of  the  police  The  exception  still  enables  the 
couns  to  determine  whether  the  police  have  acted  lawfully  and,  when  possible,  to  devise  clear  rules 
for  the  police  to  follow,  without  requiring  the  courts  to  penalize  society  if  a  law  enforcement  officer 
makes  a  reasonable,  yet  mistaken  judgment    That  balance  is  an  eminently  rational  one 

B.  The  Reasonable  Mistake  Exception  Should  Be  Incorporated  Into  The  U.S.  Code 

I  The  next  question  is  whether  Congress  should  adopt  by  statute  the  reasonable  mistake 
exception  in  Title  VI.  or  should  leave  the  further  development  of  the  law  in  this  area  to  the  traditional, 
case-b>-case  approach  followed  by  the  courts  Adopting  the  exception  by  statute,  in  my  view,  has 
several  advantages  over  the  common  law  approach 

/■irsi.  Title  \1  of  H  R  3  applies  the  reasonable  mistake  exception  to  all  searches  and  seizures, 
whether  or  not  authonzed  by  a  warrant  or  a  statute  Title  VI  therefore  extends  the  benefits  of  the 
reasonable  mistake  exception  to  warrantless  searches  and  seizures  Some  lower  courts,  such  as  the 
Fifth  Circuit,  have  applied  the  reasonable  mistake  exception  to  warrantless  police  activity,  but  others, 
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such  as  the  Ninth  Circuit,  have  rejected  that  approach    Title  VI  ensures  that  the  benefits  of  the 
reasonable  mistake  exception  apply  nationwide 

Second,  the  legislative  process  can  operate  more  quickly  than  the  common  law  process  It 
takes  several  years  for  any  one  particular  case  to  work  its  way  through  the  federal  system  from 
pretrial  suppression  proceedings  to  an  ultimate  decision  by  the  Supreme  Court  The  Supreme  Court 
also  is  very  selective  in  the  cases  that  it  decide  to  hear,  so  it  may  take  even  longer  before  the  Court 
decides  to  hear  argument  on  an  issue,  such  as  whether  the  reasonable  mistake  exception  should  apply 
across-the-board,  to  warrant-authorized  and  warrantless  searches  alike  By  contrast.  Title  VI  can  be 
adopted  before  the  current  Supreme  Court  term  has  ended  Society  can  receive  the  benefits  of  the 
reasonable  mistake  exception  far  more  quickly  through  this  legislation  than  through  continuation  of 
the  case-by-case  method  of  adjudication 

Third,  lower  federal  court  decisions  have  limited  precedential  effect  Decisions  by  any  one 
federal  circuit  establish  the  law  only  for  that  region  Decisions  by  a  distnct  court  do  not  bind  any 
court,  even  the  one  the  issued  the  decision  A  statute  can  reach  more  broadly  than  can  judicial 
decisions,  so  enacting  Title  VI  would  ensure  that  the  reasonable  mistake  exception  would  be  applied 
in  all  federal  courts  once  the  law  goes  into  effect 

/oiirih.  adopting  Title  VI  would  ensure  that  the  reasonable  mistake  exception  remains  a  part 
of  federal  law  regardless  of  how  the  federal  courts  in  the  future  weigh  the  costs  and  benefits  of 
suppression  Title  VI  therefore  would  give  this  exception  a  greater  degree  of  permanence  than  it  now 
enjoys 

Fifih,  adopting  Title  VI  may  encourage  states  to  follow  suit  and  enact  similar  legislation  for 
use  in  state  criminal  prosecutions   The  reason  is  that  the  enactment  of  Title  VI  would  signify  that  all 
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three  branches  of  the  federal  government  endorse  the  reasonable  mistake  exception  first  set  forth  in 
Leon 

2  The  principal  disadvantage  to  incorporating  the  reasonable  mistake  exception  into  the  US 
Code  is  that  legislation  may  discourage  the  courts  from  eliminating  the  exclusionary  rule  altogether 
Many  observers  have  concluded  that  the  costs  of  the  exclusionary  rule  outweigh  its  benefits  however 
the  rule  is  limited,  and  they  believe  that  the  rule  ought  to  be  abandoned  The  Supreme  Court  itself 
may  reach  that  conclusion  someday  Legislation  incorporating  a  reasonable  mistake  exception  could 
prevent  or  discourage  the  Supreme  Court  from  doing  so,  on  the  ground  that  the  legislation  establishes 
a  floor  belov/  which  the  courts  may  not  go  or  that,  since  Congress  has  decided  to  legislate  in  this  area, 
the  courts  should  leave  the  matter  for  the  political  branches 

Congress  could  avoid  that  problem,  however,  by  making  clear  that  the  statute  does  not  require 
even  a  modified  exclusionary  rule  in  any  or  all  cases  In  fact,  that  is  how  1  read  subsection  (c)  of 
proposed  ISL'SC  §3510  Page  61  of  H  R  3  That  provision  should  ensure  that  Title  VI  is  not 
read  to  foreclose  the  courts  from  adopting  further  limitations  on  the  exclusionary  rule,  or  from 
abolishing  the  rule  entirely 

3  In  that  regard,  I  have  a  few  suggestions  that  the  Committee  may  wish  to  consider  that 
would  strengthen  Title  V'l 

lirst.  the  Committee  may  wish  to  expand  slightly  the  scope  of  the  reasonable  mistake 
exception  in  subsection  (a)  of  proposed  18USC  §3510  to  include  evidence  obtained  in  violation 
of  subconstitutional  laws,  eg,  federal  or  state  statutes,  ordinances,  or  regulations  There  are 
instances  in  which  federal  statutes  regulate  law  enforcement  activity  For  example,  federal  statutes 
may  limjt  the  actions  of  for  example,  customs  officials  in  ways  that  are  not  imposed  on  other  federal 
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officers,  such  as  the  members  of  the  Coast  Guard    Similarly,  state  law  enforcement  officers  are 
subject  to  a  variety  of  state  laws  not  required  by  the  Fourth  Amendment    If  the  reasonable  mistake 
exception  is  a  sensible  one  insofar  as  the  Fourth  Amendment  is  concerned,  then  the  same  rationale 
applies  to  all  federal  and  state  laws 

Subseaion  (b)  is  designed  to  ensure  that  a  violation  of  such  subconstitutional  laws  does  not 
lead  to  suppression  unless  Congress  or  the  Supreme  Court  has  dictated  that  result  The  text  of 
subsection  (b),  however,  does  not  go  quite  as  far  as  is  necessary  fully  to  achieve  that  goal  At 
present,  subsection  (b)  provides  that  suppression  should  not  follow  from  a  violation  of 
subconstitutional  law  unless  Congress  or  the  Supreme  Court,  acting  in  its  rulemaking,  not  its 
adjudicative,  capacity,  has  dictated  that  result  Subseaion  (b)  therefore  rules  out  suppression  by 
implication,  that  is,  it  prevents  courts  from  implying  a  suppression  remedy  into  a  statute  Yet, 
subsection  (b)  could  be  read  not  to  incorporate  the  reasonable  mistake  exception  that  is  spelled  out 
in  subsection  (a),  because  of  the  different  phrasing  of  the  two  provisions  Put  another  way,  this 
provision  will  forbid  courts  from  applying  an  exclusionary  remedy  not  required  by  statute,  but  it  does 
not  apply  the  reasonable  mistake  exception  when  a  statute  does  expressly  require  suppression  To 
achieve  the  goals  of  Title  VI  and  to  make  subseaion  (a)  consistent  with  subsection  (b),  you  may  wish 
to  msen  the  phrase  "or  any  federal  or  state  statute,  ordinance,  administrative  rule  or  regulation,  or 
rule  of  procedure"  on  lines  15  and  17  of  page  60  of  the  bill  By  so  doing,  you  will  ensure  that  the 
reasonable  mistake  exception  applies  to  any  type  of  illegality,  not  just  to  searches  and  seizures  that 
violate  the  Fourth  Amendment 

Second,  as  mentioned  above,  subseaion  (b)  is  designed  to  ensure  the  evidence  is  not 
suppressed  unless  Congress  or  the  Supreme  Court,  acting  in  its  rulemaking,  not  its  adjudicative. 
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capacity,  has  dictated  tiiat  result  when  the  police  violate  a  statute,  for  example,  in  the  course  of 
investigative  activity  Subsection  (b)  uses  the  term  "authorized"  at  line  1  of  page  61,  but  the  term 
"required"  may  make  the  point  more  clearly  There  is  a  difference  between  authorizing  a  remedy  to 
be  used  and  requiring  it  to  be  imposed,  the  former  gives  the  decisionmaker  discretion  that  is  absent 
in  the  case  of  the  latter  Substituting  "required"  in  place  of  "authorized"  will  strengthen  the  bill  in  this 
regard,  and  also  will  make  subsection  (b)  correspond  to  subsection  (c),  which  uses  the  term  "require 
or  authorize  " 

Third,  subsection  (c)  makes  clear  that  the  courts  remain  free  to  abandon  the  exclusionary  rule 
altogether,  that  Title  VI  establishes  a  ceiling  and  not  a  floor  in  this  regard  In  keeping  with  that  spirit, 
you  may  wish  to  add  a  rule  of  liberal  construction  to  the  bill  The  Racketeer  Influenced  and  Corrupt 
Organizations  Act,  1 8  US  C  §  1961  e/5eg,  has  such  a  provision  It  states  that  "The  provisions 
of  this  title  shall  be  liberally  construed  to  effectuate  its  remedial  purposes  "  18  US  C  §  1961  note 
Adding  the  same  sentence  to  Title  VI  of  H  R  3  will  help  ensure  that,  when  applying  the  reasonable 
mistake  exception  in  individual  cases,  judges,  some  of  whom  will  be  hostile  to  the  exception,  give  a 
charitable  interpretation  to  its  reach 

loiirih.  at  a  future  date  the  Committee  may  wish  to  consider  a  broader  revision  to  proposed 
18  U  S  C  <;  3510  thai  would  include  interrogations  and  other  forms  of  questioning  within  the  reach 
of  the  reasonable  mistake  exception  At  present  such  practices  are  governed  pnncipally  by  Miranda 
\.  Arizona.  liA\jS  43b  {]966).  Massiaii  v.  United  Stales,  311  US  201  (1964),  and  their  progeny 
Insenmg  the  words  "interrogations  and  other  forms  of  questioning"  at  lines  1 1  and  13  of  page  60  of 
the  bill  would  apply  the  reasonable  mistake  exception  to  these  other  police  practices 
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Prepared  Statement  of  Paul  J.  Larkin,  Esq.,  King  &  Spalding,  Washington, 

DC 

Mr.  McCOLLUM.  Mr.  McCann,  welcome.  Pleased  to  see  you. 

STATEMENT  OF  E.  MICHAEL  McCANN,  CHAIRPERSON,  SEC- 
TION OF  CRIMINAL  JUSTICE,  ON  BEHALF  OF  THE  AMERICAN 
BAR  ASSOCIATION 

Mr.  McCann.  Very  nice  to  be  here  with  you  today.  I  appreciate 
the  opportunity  to  appear. 

Mr.  McCOLLUM.  You  are  welcome. 

Mr.  McCann.  The  American  Bar  Association  is  pleased  to  appear 
before  you  to  express  our  views  on  the  subject  of  H.R.  3  legislation 
which  would,  among  other  things,  limit  the  application  of  the 
fourth  amendment  exclusionary  rule  by  establishing  a  good-faith 
exception  in  warrantless  cases. 

My  name  is  E.  Michael  McCann.  As  chairperson  of  the  ABA 
Criminal  Justice  Section,  I  have  been  designated  by  ABA  president, 
George  Bushnell,  to  represent  the  association. 

The  American  Bar  Association  has  long  supported  retention  of 
the  fourth  amendment  exclusionary  rule  in  State  and  Federal 
criminal  proceedings.  We  continue  to  do  so  and  urge  this  committee 
to  approach  this  issue  cautiously  and  to  reject  proposals  to  limit 
the  application  of  the  rule  further  in  Federal  criminal  trial  proceed- 
ings. Despite  the  assumption  of  critics  today,  its  abolition  will  not 
stem  the  tide  of  crime  in  our  country,  but  tampering  with  it  will 
destroy  a  portion  of  the  cherished  constitutional  fabric  of  which  our 
system  is  constructed. 

To  say  that  the  Federal  exclusionary  rule  has  not  worked  is  to 
ignore  experience.  It  has  contributed  to  substantial  law  reform  by 
Federal  authorities.  It  has  increased  the  professionalism  of  Federal 
law  enforcement  officers.  It  has  vastly  enhanced  the  integrity  of 
Federal  judicial  process. 

Let  me  move  from  my  remarks — formal  remarks  which  I  ask  to 
be  made  part  of  the  record  and  to  speak  to  my  personal  experience. 

As  you  have  indicated,  Mr.  Chairman,  I  have  spent  27  years,  al- 
most 27  years  as  district  attorney  of  Milwaukee  County  and  several 
years  as  an  assistant  district  attorney  before  that.  I  have  approxi- 
mately 94  assistant  district  attorneys,  and  in  the  past  20  years,  27 
years,  I  have  directed  the  prosecution  of  tens  of  thousands  of  per- 
sons, put  tens  of  thousands  of  persons  behind  bars. 

I  am  an  active  district  attorney  that  occasionally  tries  cases  and 
am  thoroughly  involved  in  what  happens  in  my  offices.  It  is  an 
urban  population  of  roughly  slightly  less  than  1  million  in  Milwau- 
kee County.  I  am  exposed  to  ongoing  major  types  of  crimes,  mur- 
ders, burglaries,  rapes,  robberies,  and  so  on.  If  I  felt  the  exclusion- 
ary rule  was  impairing — impacting  negatively  on  my  prosecutions, 
I  would  not  be  here  supporting  the  exclusionary  rule. 

I  have  dedicated  literally  a  professional  lifetime;  I  have  enjoyed 
it.  If  I  felt  I  had  been  handcuffed,  which  is  an  expression  that  you 
will  occasionally  hear,  or  deterred  from  enforcement,  I  would  be 
candid  about  it.  When  I  was  asked  by  the  bar  association  to  ap- 
pear, I  pointed  out  that  I  agreed  with  the  position  of  the  associa- 
tion. 
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It  is  my  understanding  as  well,  one  of  my  former  colleagues,  Sen- 
ator— the  former  Senator  from — former  district  attorney  of  Phila- 
delphia, Arlen  Specter,  takes  the  same  position.  It  is  my  under- 
standing former  Senator  Rudman  who  served  as  attorney  general 
of  New  Hampshire,  certainly  a  man  supportive  of  law  enforcement, 
takes  the  same  position,  and  that  is  a  serious  concern  about  the 
erosion  of  the  fourth  amendment. 

We  all  know  here  because  we  are  educated  persons  that  when  we 
are  talking  about  any  diminution  of  fourth  amendment  rights,  we 
are  talking  about  our  own  rights.  Persons,  the  public  might  look  in 
on  this  proceeding  and  say  they  are  talking  about  the  invasion 'of 
the  homes  of  muggers  and  murderers  and  madams  and  prostitutes 
and  pimps  and  so  on.  But  I  know  what  we  are  talking  about,  is  the 
diminution  of  my  privacy  as  well  as  any  other  citizen,  and  it  is  pre- 
cisely that  which  concerns  me. 

I  give  many  speeches,  as  I  am  sure  all  of  you  do  on  this  panel. 
A  very  comrnon  question  to  me  is,  it  seems  that  the  defendants 
have  all  the  rights.  Well,  the  defendants  have  all  the  rights.  All  of 
us  have  all  the  rights.  I  like  to  walk  at  night  in  my  neighborhood, 
and  other  parts  of  my  city  at  night,  oftentimes  near  midnight,  and 
that  question  comes  back  to  me,  the  defendants  have  all  the  rights, 
and  I  walk  down  the  quiet  streets  and  there  are  no  persons  break- 
ing into  those  homes.  The  people  that  have  put  their  children  to 
bed  and  now  casually  slumber  don't  appreciate  that  they  are  right 
there  in  their  quiet  homes,  they  are  celebrating  the  fourth  amend- 
ment right  then,  when  they  can  walk  down  the  street  and  not  be 
concerned  that  because  they  are  black  or  they  have  got  long  hair 
someone  is  going  to  come  up  to  them  and  search  them.  That  is 
what  the  fourth  amendment  is  about. 

And  it  is  interesting  that  there  is  a  direct  connection,  we  all 
know,  through  the  writs  of  assistance,  the  historical  experience, 
that  the  invasions  of  the  British  of  the  privacy  of  the  homes  of  the 
colonists  played  a  role  in  bestirring  the  revolution  that  took  place. 
There  is  direct  historical  studies  reflecting  that. 

I  feel  as  a  district  attorney,  when  I  take  an  oath  to  support  the 
Constitution,  that  I  am  going  to  abide  by  it,  but  also  as  citizen.  My 
wife  is  a  journalist  and  she  has  been  enamored  all  her  professional 
career  of  the  first  amendment.  I  am  a  prosecutor  and  a  citizen,  and 
I  have  been  enamored  all  my  professional  career  with  the  fourth 
amendment,  the  fact  that  I  can  go  home  at  night  and  not  worry 
about  it. 

Let  me  take — end  with  a  simple  experience.  If  your  home  is  bur- 
glarized this — ^you  get  home  tonight  after  you  have  done  a  day's 
work  and  find  your  home  is  burglarized  and  the  television  set  is 
taken,  you  are  going  to  be  angry  about  it.  Go  home  instead  and 
learn  that  a  government  agent  has  entered  your  home  without  an 
arrest  warrant,  has  gone  through  your  private  papers  and  has  re- 
moved an  ambiguous  writing.  The  anger  you  will  feel,  the  rage  you 
will  feel  will  dwarf  the  anger  you  would  feel  about  a  burglar  enter- 
ing and  taking  your  television  set. 

And  if  the  government  agent  came  up  to  you  later  and  said  to 
you,  I  am  sorry  that  that  happened,  I  made  a  good  faith  mistake, 
I  thought  it  was  objectively  reasonable  grounds  to  do  it,  you  would 
be  enraged.  You  would  say,  Mr.  Government  agent,  you  have  got 
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to  abide  by  the  Constitution.  And  if  someone  said,  well,  we  are 
going  to  introduce  that  ambiguous  writing,  you  would  feel  strongly 
about  it. 

What  I  see  here  is  a  proposal  to  diminish  my  rights,  not  just  the 
rights  of  burglars,  murderers,  rapists  and  so  on.  From  practical  ex- 
perience, I  very  rarely  see  a  case  lost  because  of  violation  of  the 
fourth  amendment. 

Certainly  we  are  not  here  to  say  to  officers,  go  out  and  violate 
the  fourth  amendment.  Most  of  the  officers  with  whom  I  have 
worked  are  conscientious,  capable  people,  but  the  best  of  the  lot  are 
zealous,  eager,  hard  hitting  and  driving  and  to  say  that  they  are 
neutral  or  detached,  as  we  ask  the  magistrate  to  be,  of  course 
would  be  absurd.  They  are  not. 

The  occasional,  in  my  experience,  limited  number  of  lazy  or  in- 
competent or  corrupt  or  Dirty  Harry  type  of  rogue  officers,  you  are 
going  to  have  a  hard  time  ever  controlling  them.  But  to  open  the 
door  would  seem  to  me  to  say,  well,  the  test  will  be  what  is  in  the 
objective  mind,  what  is  in  the  objective — and  not  the  law.  We  are 
broadening  what  type  of  searches  can  be  conducted. 

I  say  as  a  constitutional  republic  we  should  abide  by  the  Con- 
stitution by  law  and  not  someone's  good  faith  misperceptions  of 
what  that  law  is.  I  want  my  constitutional  rights  to  be  abided  ac- 
cording to  law  and  not  good  faith  misinterpretation  of  law. 

Thank  you. 

[The  prepared  statement  of  Mr.  McCann,  follows:] 
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Prepared  Statement  of  E.  Michael  McCann,  Chairperson,  Section  of 
Criminal  Justice,  on  Behalf  of  the  American  Bar  Association 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

The  American  Bar  Association  is  pleased  to  appear  before  you 
to  express  our  views  on  the  subject  of  H.R.  3,  legislation  which 
would,  among  other  things,  limit  the  application  of  the  Fourth 
Amendment  exculsionary  rule  by  establishing  a  "good  faith" 
exception  in  warrantless  cases.   My  name  is  E.  Michael  McCann. 
As  Chairperson  of  the  ABA  Criminal  Justice  Section,  I  have  been 
designated  by  ABA  President  George  E.  Bushnell,  Jr.  to  represent 
the  Association. 

I  am  the  elected  district  attorney  of  Milwaukee  County, 
Wisconsin,  and  am  serving  in  my  27th  year  in  that  capacity.   My 
experience  has  included  the  prosecution  of  all  types  of  cases 
from  disorderly  conduct  charges  against  the  average  offender  to 
multiple  murder  charges  against  Milwaukee's  cannibalistic  serial 
slayer  Jeffrey  Dahmer. 
ABA  POSITION  SUPPORTS  EXCLUSIONARY  RULE 

The  American  Bar  Association  has  long  supported  retention  of 
the  Fourth  Amendment  exclusionary  rule  in  state  and  federal 
criminal  proceedings.   We  continue  to  do  so,  and  urge  this 
Committee  to  approach  this  issue  cautiously  —  and  reject 
proposals  to  limit  the  application  of  the  rule  further  in  federal 
criminal  trial  proceedings.   Despite  the  assumption  of  critics 
today,  its  abolition  will  not  stem  the  tide  of  crime  in  our 
country  —  but  tampering  with  it  will  destroy  a  portion  of  the 
cherished  constitutional  fabric  of  which  our  system  is  constructed. 
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To  say  that  the  federal  exclusionary  rule  has  not  worked  is 
to  ignore  experience.   It  has  contributed  to  substantial  law 
reform  by  federal  authorities.   It  has  increased  the 
professionalism  of  federal  law  enforcement  officers.   It  has 
vastly  enhanced  the  integrity  of  federal  judicial  process. 

It  is  important  to  remember  the  rationale  underlying  the 
exclusionary  rule.   The  Supreme  Court  first  held  that  evidence 
obtained  in  violation  of  the  Fourth  Amendment  was  inadmissible  in 
a  federal  criminal  trial  in  the  1914  case  of  Weeks  v.  United 
States.  232  U.S.  383.   In  1961,  the  Supreme  Court  in  Mapp  v. 
Ohio.  367  U.S.  643,  in  imposing  the  exclusionary  rule  as  a 
constitutional  requirement  on  the  states,  articulated  the  need 
for  the  rule's  creation.   The  Mapp  Court  held  that  the  only  way 
to  give  real  meaning  to  the  protections  afforded  by  the  Fourth 
Amendment  was  to  no  longer  "tolerate  denial  of  its  [Fourth 
Amendment]  most  important  constitutional  privilege,  namely,  the 
exclusion  of  the  evidence  which  an  accused  had  been  forced  to 
give  by  reason  of  the  unlawful  seizure."   "To  hold  otherwise," 
the  Court  stated,  "is  to  grant  the  right  but  in  reality  to 
withhold  its  privilege  and  enjoyment."  367  U.S.  656. 

Very  importantly,  empirical  evidence  reveals  that  the 
operation  of  the  rule  has  not  greatly  affected  case  dispositions. 
The  overwhelming  percentage  of  guilty  pleas  and  convictions  in 
federal  courts  provided  ample  proof  that  the  rule  has  not 
stultified  federal  law  enforcement  or  the  judiciary.   To  be  sure 
the  body  of  law  defining  Fourth  Amendment  restrictions  is 
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complex,  and  as  a  result,  teaching,  understanding,  and  obeying 

the  Fourth  Amendment  can  be  difficult,  and  at  times  frustrating 

for  police  departments.   But  it  has  not  been  shown  to  be  an 

impediment  to  crime  control. 

As  Former  Justice  Potter  Stewart  noted  in  a  series  of 

renowned  Columbia  Law  School  lectures  in  1983: 

Much  of  the  criticism  leveled  at  the  exclusionary  rule 
is  misdirected;   it  is  more  properly  directed  at  the 
Fourth  Amendment  itself.   It  is  true  that,  as  many 
observers  have  charged,  the  effect  of  the  rule  is  to 
deprive  the  courts  of  extremely  relevant,  often  direct 
evidence  of  the  guilt  of  a  defendant.   But  these  same 
critics  sometimes  fail  to  acknowledge  that,  in  many 
instances,  the  same  extremely  relevant  evidence  would 
not  have  been  obtained  had  the  police  officer  complied 
with  the  commands  of  the  Fourth  Amendment  in  the  first 
place. 

There  are  three  principal  reasons  why  we  believe  action  on 

H.R.  3  or  similar  legislation  is  unwarranted  and  unwise.  I  will 

explore  each  of  these  in  turn: 

1.  H.R.  3's  present  language  would  sweep  away  four 
limitations  to  the  good  faith  warrant  exception 
established  by  the  Supreme  Court  in  Leon. 

2.  Extension  of  the  good  faith  exception  to  warrantless 
situations  represents  a  major  leap  beyond  Leon. 

3.  Empirical  evidence  demonstrates  that  the  operation  of 
the  rule  has  had  a  minimal  impact  on  criminal  cases. 
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H.R.  3's  PRESENT  LANGUAGE  WOULD  SWEEP  AWAY  FOUR  EXCEPTIONS 
WHERE  THE  SUPREME  COURT  IN  LEON  DECLARED  THAT  SUPPRESSION  IS 
STILL  APPROPRIATE. 

Any  discussion  of  a  good  faith  exception  to  the 
exclusionary  rule  must,  of  course,  begin  with  the  U.S. 
Supreme  Court's  1984  decision  in  United  States  v.  Leon.  468 
U.S.  897.   Leon  carved  out  a  limited  good  faith  exception  in 
warrant  cases.   Specifically,  the  Court  held  that  the 
exclusionary  rule  does  not  bar  the  use  of  evidence  obtained 
in  violation  of  the  Fourth  Amendment  if  the  police  acted  in 
objective  good  faith  reliance  on  a  warrant  that  later  proved 
to  be  defective.   The  Leon  Court,  however,  stated  that 
suppression  is  still  an  appropriate  remedy  if  one  of  four 
factors  is  present: 

1.  that  the  magistrate  is  not  neutral  and  detached; 

2 .  that  the  magistrate  in  issuing  a  warrant  was 
either  intentionally  or  recklessly  misled  by 
information  contained  in  an  affidavit; 

3.  that  the  officer  relied  on  a  warrant  based  on  an 
affidavit  "so  lacking  in  indicia  of  probable  cause  as 
to  render  official  belief  in  its  existence  entirely 
unreasonable"  (Brown  v.  Illinois.  422  U.S.  590,  610-11 
(1975));  or 

4.  that  a  warrant  is  so  facially  deficient  (i.e.,  in 
failing  to  particularize  the  place  to  be  searched  or 
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things  to  be  seized)  that  the  executing  officers  cannot 
reasonably  presume  it  to  be  valid. 

Yet  H.R.  3  would  sweep  away  these  limitations.   H.R.  3 
provides  in  part  that,  "The  fact  that  evidence  was  obtained 
pursuant  to  and  within  the  scope  of  a  warrant  constitutes  prima 
facie  evidence"  of  "an  objectively  reasonable  belief  that  it  was 
in  conformity  with  the  Fourth  Amendment." 

H.R.  3  would  thus  substitute  a  lesser  standard  for  assessing 
"objectively  reasonable"  than  that  established  by  the  Supreme 
Court  in  Leon.   This  proposed  language  in  the  bill  is,  therefore, 
at  best  a  poor  policy  judgement  flying  in  the  face  of  the  Court's 
majority  opinion. 

EXTENSION  OF  THE  GOOD  FAITH  TEST  TO  WARRANTLESS  SITUATIONS 
REPRESENTS  A  MAJOR  LEAP  BEYOND  LEON. 

An  overriding  reason  it  is  not  desirable  to  extend  the  good 

faith  warrant  exception  to  warrantless  searches  is  that  this 

expansion  would  negate  a  desirable  consequence  of  the  Leon 

decision:   if  the  good  faith  exception  is  limited  only  to 

seizures  conducted  pursuant  to  a  warrant,  the  police  will  have  an 

additional  incentive  to  obtain  a  warrant.   And  as  the  Court 

stated  in  Leon: 

Because  a  search  warrant  "provides  the  detached 
scrutiny  of  a  neutral  magistrate,  which  is  a  more 
reliable  safeguard  against  improper  searches  than  the 
hurried  judgement  of  a  law  enforcement  officer  'engaged 
in  the  often  competitive  enterprise  of  ferreting  out 
crime,"  United  States  v.  Chadwick,  433  U.S.  1,  9  (1971) 
(quoting  Johnson  v.  United  States.  333  U.S.  10,  14 
(1948) ,  we  have  expressed  a  strong  preference  for 
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warrants  and  declared  that  "in  a  doubtful  or  marginal 
case  a  search  under  a  warrant  may  be  sustainable  where 
without  one  it  would  fail." 

The  classic  statement  of  the  policy  underlying  the  warrant 

requirement  of  the  Fourth  Amendment  is  that  of  Justice  Jackson 

writing  for  the  Court  in  Johnson; 

Any  assumption  that  evidence  sufficient  to  support  a 
magistrate's  disinterested  determination  to  issue  a  search 
warrant  will  justify  the  officers  in  making  a  search  without 
a  warrant  would  reduce  the  Amendment  to  a  nullity  and  leave 
the  people's  homes  secure  only  in  the  discretion  of  police 
officers....   When  the  right  of  privacy  must  reasonably 
yield  to  the  right  of  search  is.  as  a  general  rule,  to  be 
decided  by  a  judicial  officer,  not  by  a  policeman  or 
government  enforcement  agent.  333  U.S.  14  [emphasis  added] 

A  search  and  seizure  without  a  warrant  bypasses  the  safeguards 

provided  by  an  objective  predetermination  of  probable  cause  — 

and  substitutes  instead  a  far  less  reliable  procedure  of  an 

after-the-event  justification  for  the  arrest  or  search.   This 

method  is  too  likely  to  be  subtly  influenced  by  the  familiar 

shortcomings  of  hindsight  judgment.   If  a  good  faith  warrantless 

exception  were  adopted,  the  focus  of  police  officers  would  likely 

shift  from  "What  are  the  requirements  of  the  Fourth  Amendment?" 

to  "What  will  the  courts  allow?" 

It  is  instructive  that  in  post-Leon  America  today, 
suppression  hearings  on  claims  of  unconstitutional  searches  and 
seizures  do  not  focus  on  the  existence  of  probable  cause  for  the 
warrant,  but  on  whether  the  police  had  an  "objectively  reasonable 
belief"  that  the  warrant  was  valid. 

A  good  faith  warrantless  exception  could  encourage  police 
and  other  participants  in  the  criminal  justice  enforcement  system 
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to  cast  caution  to  the  wind  and  take  risks  with  the 
constitutional  freedoms  of  our  citizens.   The  point  was  well  made 
by  former  Republican  Senator  Warren  Rudman  (who  served  as 
Attorney  General  of  New  Hampshire  for  many  years  and  who  is 
strongly  opposed  to  a  good  faith  warrants  exception)  during  a 
1991  Senate  floor  debate  on  the  issue:  "Under  this  proposal  the 
police  would  have  a  powerful  incentive  to,  to  use  a  polite  word, 
customize  and  shape  their  good  faith  after  the  fact." 

LIMITED  IMPACT  OF  THE  EXCLUSION  RULE. 

Opponents  of  the  exclusionary  rule  and  many  citizens  believe 
the  rule  results  in  legions  of  criminals  going  free  on 
"technicalities."   Evidence  from  available  studies  strongly 
suggests  otherwise. 

A  major  review  of  research  on  the  effects  of  the  rule  — 
cited  approvingly  by  the  majority  in  Leon  —  found  minimal  impact 
on  case  dispositions.   Thomas  Y.  Davies'  lengthy  study  published 
in  1983  by  the  American  Bar  Foundation,  A  Hard  Look  at  What  We 
Know  (and  Still  Need  to  Learn)  About  the  "Costs"  of  the 
Exclusionarv  Rule,  concluded  that  the  "costs"  of  the  exclusionary 
rule  —  in  terms  of  dropped  prosecutions  and  lost  convictions  — 
are  actually  low.   Specifically,  Davies  found  that  — 

*  The  cumulative  loss  — nonprosecution  or  nonconviction — 
resulting  from  illegal  searches  is  in  the  range  of  0.6% 
to  2.35%  of  all  adult  felony  arrests. 

*  In  felony  arrests  for  offenses  other  than  drugs  or 
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weapons  possession,  the  cumulative  loss  is  in  the  range 
of  0.3%  to  0.7%  of  such  arrests. 

*  The  cumulative  loss  due  to  nonprosecution  or 
nonconviction  of  those  arrested  on  felony  drug  charge 
is  likely  in  the  range  of  2.8%  to  7.1%. 

*  Less  than  1%  of  individuals  arrested  for  felonies  are 
released  because  of  illegal  searches  and  seizures  at 
the  preliminary  hearing  or  after  trial. 

Prior  studies  by  the  General  Accounting  Office'  and  the 
Institute  for  Law  and  Social  Research^  present  a  fairly 
consistent  picture  of  the  limited  impact  of  the  exclusionary  rule 
on  felony  case  dispositions. 

Under  these  circumstances,  is  the  effort  to  nullify  or 
severely  limit  the  exclusionary  rule  necessary?  Would  its 
abolition  result  in  many  more  cases  being  pursued?  The  data  does 
not  suggest  so. 

It  also  must  be  noted  that  the  application  of  the 
exclusionary  rule  has  already  been  considerably  restricted  by 


'     Report  of  Comptroller  General  of  the  United  States, 
Impact  of  the  Exclusionary  Rule  of  Federal  Criminal 
Prosecutions  Rep.  No.  CDG-79-45  (Apr.  19,  1979) 

^  Brian  Forst,  Judith  Lucianovic  and  Sarah  J.  Cox,  What 
Happens  After  the  Arrest?  A  Court  Perspective  of  Policy 
Operations  in  the  District  of  Columbia,  PROMIS  Research 
Project  Publication  4  (Washington,  D.C.:  Institute  for  Law 
and  Social  Research,  1977) ;  Kathleen  B.  Brosi,  A  Cross  City 
Comparison  of  Felony  Cases  Processing  (Washington,  D.C.: 
Institute  for  Law  and  Social  Research  (Research,  1979) . 
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numerous  exceptions.   Searches  incident  to  a  lawful  arrest, 
exigent  circumstances,  consent  searches,  stop  and  frisk, 
inventory  searches,  automobile  searches,  and  independent  source 
rules  are  just  some  examples  of  how  the  Court  has  expanded  the 
scope  of  the  areas  treated  as  exceptions  to  the  Fourth  Amendment 
warrant  requirement  and  thus  narrowed  the  applicability  of  the 
exclusionary  rule. 

ANY  EXTENSION  OF  THE  GOOD  FAITH  EXCEPTION  SHOULD  BE  LEFT  TO  THE 
SUPREME  COURT 

The  Supreme  Court  has  had  numerous  opportunities  in  the  ten 
years  since  the  Leon  and  Sheppard  decisions  to  grant  certiorari 
in  a  case  where  the  rule  might  be  extended  to  warrantless 
searches.   It  is  reasonable  to  conclude  that  the  Court  has  given 
the  Circuits  sufficient  time  to  apply  the  good  faith  warrant 
exception  in  particular  cases. 

Given  the  Court's  long-standing  expressed  "strong 
preference"  for  warrants,  reemphasized  in  Leon,  it  is  very  clear 
the  Court  will  weigh  very  carefully  any  possible  extension  of  the 
good  faith  exception  to  warrantless  searches  involving  the 
"hurried  judgement"  of  a  police  officer.   It  is  no  criticism  to 
observe  that  it  is  not  in  the  nature  of  a  law  enforcement  officer 
to  be  neutral  and  detached.   Moreover,  it  is  apparent  that 
adoption  of  a  warrantless  exception  not  carefully  crafted  would 
impose  a  considerable  burden  on  judges  to  determine  when  police 
officers'  erroneous  probable  cause  decisions  are  "objectively 
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reasonable. " 

PERSONAL  REFLECTIONS 

I  am  honored  to  serve  as  the  spokesperson  for  the  American 
Bar  Association  on  this  issue.   Further,  while  ray  experiences  as 
a  prosecutor  profoundly  influence  my  remarks,  rest  assured  that  I 
appear  here  first  as  a  citizen  of  the  United  States  prizing  as 
uncommonly  precious  the  privacy  of  my  home  and  personal  papers. 

It  was  as  a  law  student  that  I  first  read  William  Pitt's 

memorable  remarks  on  government  invasion  of  privacy: 

The  poorest  may,  in  his  cottage,  bid  defiance  to 
all  the  force  of  the  Crown.   It  may  be  frail;  its 
roof  may  shake;  the  wind  may  blow  through  it,  the 
storm  may  enter;  the  rain  may  enter:   but  the  King 
of  England  may  not  enter;  all  his  force  dares  not 
cross  the  threshold  of  the  ruined  tenement. 

Even  the  casual  student  of  history  appreciates  that  abusive 

government,  rather  than  the  criminal  element,  poses  by  far  the 

greatest  potential  for  loss  of  liberty.   It  was  as  a  bulwark 

against  the  government  and  its  potential  threat  to  their  God 

given  liberties  that  the  citizenry  of  the  newly  founded  United 

States  adopted  the  Fourth  Amendment. 

It  was  to  maintain  that  constitutional  protection  that  the 
United  States  Supreme  Court  implemented  the  exclusionary  rule  in 
federal  cases  in  Weeks  v.  United  States.  223  U.S.  383  (1914)  and 
later  in  state  cases  in  Mapp  v.  Ohio.  367  U.S.  643  (1961). 

I  have  spent  a  professional  lifetime  in  prosecuting 
offenders  and  putting  them  behind  bars  -  and  in  protecting  their 
rights  and  the  same  rights  of  the  innocent.   Over  the  past  thirty 
years,  aided  by  a  staff  now  numbering  ninety-plus  assistant 
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district  attorneys,  we  have  caused  to  be  incarcerated  tens  of 
thousands  of  convicted  offenders.   I  do  not  feel  that  my  hands 
have  been  "cuffed"  or  that  we  have  been  crippled  by  the 
exclusionary  rule.   It  is  inevitable  that  this  magnificent  shield 
of  liberty,  the  Fourth  Amendment  with  the  exclusionary  rule, 
would  be  turned  by  some  into  a  sword.   In  my  extensive 
experience,  however,  few  cases  are  lost  because  of  the  Fourth 
Amendment  and  the  exclusionary  rule. 

If  I  awake  in  the  night  and  find  a  burglar  in  my  home,  I 
fear  for  the  lives  of  my  family  and  my  property.   If  I  awake  in 
the  night  and  find  an  armed  police  officer  illegally  in  my  home, 
I  fear  not  only  for  the  lives  of  my  family  and  my  possessions  but 
also  for  the  loss  in  the  republic  of  freedom  which,  with  my 
faith,  I  hold  as  the  most  precious  gift  I  hope  to  pass  to  my 
progeny . 

Let  us  assume  that  you  go  home  at  the  close  of  today's 
business  and  find  your  dwelling  burglarized  and  your  television 
taken.   It  will  anger  you.   Let  us  assume  in  another  scenario 
that  you  return  home  and  determine  that  a  government  agent  has 
entered  your  dwelling  without  a  warrant  and  searched  through  your 
private  papers  removing  therefrom  some  ambiguous  writing.   I  will 
wager  that  the  rage  you  then  experience  toward  the  government 
would  dwarf  the  anger  you  would  feel  toward  the  burglar.   And  the 
more  innocent  you  were,  the  more  palpably  you  would  sense  a 
menace  to  your  liberty.   Were  you  later  to  confront  the 
government  agent,  and  were  he  to  plead  to  you  that  he  acted  in 
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good  faith  and  in  ignorance  of  the  law,  certainly  you  would 
answer,  "Rot  on  that,  sir,  you  must  be  held  to  abide  by  the 
constitution."   Surely,  you  would  deem  it  an  outrage  were  the 
ambiguous  writing  later  to  be  used  against  you  in  any  fashion  by 
the  government. 

Of  course,  it  is  usually  not  Members  of  Congress's 
residences  but  rather  the  lairs  of  drug  dealers,  muggers,  and 
madames  which  are  the  subject  of  court  challenged  police  entries. 
Ought  we  be  concerned  for  the  rights  of  such  malefactors  and 
their  ilk?  Again,  history  suggests  that  when  governments 
undertake  to  diminish  the  rights  of  the  people,  the  attack 
usually  begins  against  those  deemed  undesirable  by  their  fellow 
citizens.   In  the  words  of  the  poet  John  Donne,  "Never  send  to 
know  for  whom  the  bell  tolls,  it  tolls  for  thee."   The  treasured 
right  of  freedom  from  unlawful  search  and  seizure  by  government 
agents  can  be  eroded  unless  every  citizen,  of  high  station  or 
low,  fully  appreciates  that  any  tolerated  invasion  of  the 
constitutional  rights  of  even  the  most  despicable  offender 
diminishes  the  rights  of  all.   To  countenance  use  of  the  fruits 
of  such  invasion  is  to  reward  the  invasion  and  to  encourage  more 
such  invasions  of  constitutional  rights. 

I  like  to  walk  at  night.   As  I  amble  along,  occasionally 
there  comes  to  mind  a  two-part  query  often  put  to  me  after 
speeches:   Don't  criminals  seem  to  have  all  the  rights?  What 
rights  do  the  rest  of  us  have?  As  I  continue  through  the  quiet 
streets  on  my  walk,  often  near  midnight,  all  about  me  are 
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darkened  homes  in  which  I  know  my  neighbors  have  put  their 
children  to  bed  and  now  themselves  slumber  totally  removed  from 
the  fear  of  forcible  nighttime  entry  by  jackbooted  special 
police.   Free  they  are  of  the  nocturnal  terror  of  a  door  battered 
down,  of  government  agents  wielding  guns  but  no  search  warrant, 
of  strangers  rushing  into  their  bedrooms,  of  blinding  flashlight 
interrogations,  of  police  officers  ransacking  their  house  from 
top  to  bottom,  and  of  investigators  scrutinizing  their  most 
intimate  papers.   The  prevention  of  just  such  invasions  is  what 
the  Fourth  Amendment  and  the  exclusionary  rule  are  about.   All  of 
us  have  all  the  rights.   As  surely  as  we  celebrate  the  First 
Amendment  when  we  read  a  newspaper  or  enter  a  church  or  testify 
before  a  congressional  committee,  we  celebrate  the  Fourth 
Amendment  when  we  retire  at  night  in  our  dwellings,  when  we 
exchange  confidences  on  untapped  telephones  and  when  we  are  not 
subject  to  a  search  on  a  street  simply  because  we  are  Black  or 
wear  long  hair.   The  exclusionary  rule  is  a  critically  vital 
principled  approach  to  giving  the  Fourth  Amendment  its  teeth  and 
to  sustaining  its  meaning. 

I  have  been  fortunate  to  work  with  many  fine  police 
officers.   The  best  of  the  lot  are  zealous,  aggressive,  driven, 
and  dedicated  to  the  safety  of  their  fellow  citizens.   To 
describe  them  as  "neutral  and  detached"  when  it  comes  to 
criminals  would  border  on  the  absurd.   For  even  conscientious 
officers  such  as  these,  "good  faith"  grounds  for  a  warrantless 
search  and  seizure  would  not  infrequently  have  untowardly  broad 
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meaning.   For  the  corrupt,  venal,  slothful,  or  a  "Dirty  Harry" 
type  of  rogue  officer,  few  in  number  in  my  experience  but 
nonetheless  a  serious  menace,  "good  faith"  will  become  a 
talismanic  invocation  for  both  artful  and  gross  circumventions  of 
Fourth  Amendment  rights.   For  love  of  freedom  from 
unconstitutional  search  and  seizure,  I  urge  that  we  rest  our 
constitutional  rights  on  defined  law  and  not  the  "good  faith" 
misinterpretations  of  zealous  police  officers  caught  up  in 
aggressively  attempting  to  unearth  criminal  enterprises. 
CONCLUSION 

Despite  asserted  claims,  there  is  no  demonstrated  connection 
between  our  national  crime  rate  and  the  existence  of  the 
exclusionary  rule;  the  empirical  evidence  demonstrates  that 
critics  have  overstated  the  adverse  effects  associated  with  the 
rule. 

Further,  it  is  clear  that  the  Court  was  willing  to  create  a 
good  faith  exception  in  Leon  because  of  its  confidence  in  the 
integrity  of  the  magistrate  review  process. 

The  American  Bar  Association  joins  with  the  Administration, 
Congress,  and  the  public  in  recognizing  the  need  to  undertake 
concerted  and  effective  steps  to  combat  crime.   But  we  believe 
expanding  the  good  faith  warrant  exception  to  warrantless 
situations  would  be  an  unjustified  expansion  of  this  narrow 
exception.   Constitutional  issues  aside.  Congressional  changes  in 
the  rule  will  undercut  law  enforcement  professionalism,  engender 
decades  of  litigation  over  various  new  tests,  and  result  in  very 
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few  additional  criminals  ending  up  behind  bars. 

Mr.  Chairm^in,  on  behalf  of  the  American  Bar  Association,  I 
would  like  to  thank  you  and  the  Subcommittee  for  inviting  us  to 
present  these  views.   I  would  be  pleased  to  answer  any  questions 
you  or  members  of  the  Subcommittee  might  have. 
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Mr.  McCOLLUM.  Mr.  McCann,  wouldn't  it  be  true  that  the  objec- 
tive determination  wouldn't  be  made  by  the  police  officer  that  ruled 
an  exception  to  this,  but  rather  an  objective  determination  by  an 
unbiased  third  party,  the  court,  judge  presumably,  or  panel  6f 
judges  as  to  whether  or  not  there  was  a  reasonable  mistake? 

Mr.  McCann.  That  would  basically  be  of  course  the  challenge  at 
the  time  that  that  would  be  tested  in  the  court,  for  those  searches 
that  would  reach  the  courts,  where  there  is  no  result  of  those 
searches,  where  nothing  is  found.  Maybe  for — how  many  searches 
result  in  prosecutions?  For  the  20  or  30  perhaps,  I  don't  know  how 
many  searches  that  are  conducted,  those  would  never  be  scruti- 
nized of  course.  That  would  be  in  the  officer's  mind.  Where  no  re- 
sults, nothing  was  seized,  that  would  only  be  tested  by  the  officer. 

Mr.  McCoLLUM.  What  you  are  suggesting  then  is  that  you  are 
worried  more  about  those  cases  that  don't  come  to  court  than  you 
are  worried  about  the  cases  that  do  on  evidence  admission  on 
search  and  seizures.  You  think  that  by  this  change  in  the  law  in 
the  rule  of  evidence,  if  you  will,  that  police  officers  are  just  simply 
across  this  country  going  to  find  themselves  with  a  tool  they  think 
is  broader  maybe  than  it  is.  They  are  going  to  take  more  latitude 
than  they  would  otherwise  in  lots  of  cases.  Is  that  what  you  are 
saying? 

Mr.  McCann.  Both  those  results  in  prosecutions,  those  that 
don't.  That  is  unequivocally  the  message  here.  We  are  broadening 
the  permissible  search. 

Mr.  McCOLLUM.  Do  you  think  a  court  can  make  a  determination 
of  what  a  reasonable  mistake  might  be  in  an  objective  fashion? 

Mr.  McCann.  Yes;  I  think — I  don't  disagree  with  Leon,  but  that, 
of  course,  is  a  warrant  case  where  there  was  no  challenge  to  the 
integrity  of  the 

Mr.  McCOLLUM.  No;  I  understand.  Let  us  say  in  a  warrantless 
case.  Do  you  think  the  court  can  make  a  determination  of  reason- 
ableness? 

Mr.  McCann.  Can  conscientiously  try  to  do  so,  but  you  can't  have 
agreement  because  what  is  reasonable  to  one  person,  to  one  judge 
is  not  to  another,  and  the  test  is  reasonable.  It  is  not  law;  it  is 
what  is  reasonable.  I  think  human  beings  would  disagree.  Con- 
scientious Federal  judges  sitting  one  in  one  room  and  the  other  in 
another  might  disagree  on  what  is  reasonable. 

Mr.  McCOLLUM.  What  do  you  think  the  scope  of  this  title  is?  Do 
you  think  that  we  extend  this  law  or  would  extend  this  change  to 
State  court  cases  or  is  this  strictly  confined  to  Federal  court  cases? 

Mr.  McCann.  No;  I  read  it  as  basically  confined  to  Federal  court 
cases,  but  if  it  is  adopted,  I  do  not  doubt  for  a  moment  that  it  will 
become  the  model  for  a  number  of  State  court  changes. 

Mr.  McCOLLUM.  Mr.  Larkin,  you  have  heard  what  has  been  said 
by  Mr.  McCann,  but  specifically  he  says  in  his  written  testimony, 
if  the  good-faith  exception  is  limited  only  to  procedures  conducted 
pursuant  to  a  warrant,  the  police  will  have  an  additional  incentive 
to  obtain  a  warrant.  He  feels  that — if  we  change  this — that  this  is 
going  to  be  an  open  invitation  to  abuse. 

How  do  you  respond  to  that?  Is  that  true?  You  obviously  have 
said  you  think  this  change  should  be  made. 
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Mr.  Larkin.  I  don't  think  it  is  true,  Mr.  Chairman,  either  as  a 
matter  of  logic  or  as  a  matter  of  the  experience  we  have  seen.  After 
all,  passing  this  bill  will  not,  as  my  colleague  put  it,  open  the  door. 
Leon  was  decided  in  1984  and  I  am  unaware  of  any  study  that  indi- 
cates there  has  been  widespread  police  abuse  in  either  the  Federal, 
State,  or  local  law  enforcement  services. 

Mr.  McCOLLUM.  But  that  involved  a  warrant  and  this  is  a 
warrantless  situation.  He  is  saying  there  is  a  big  difference.  Is 
there? 

Mr.  Larkin.  Well,  some  courts  have  applied  the  Leon  exception 
to  the  warrantless  area.  For  example,  before  the  Leon  court  adopt- 
ed the  good-faith  exception  in  1984,  the  fifth  circuit  adopted  a  simi- 
lar exception  in  a  case  called  Williams  back  in  1981  or  1982,  and 
we  haven't  seen  widespread  police  abuses  in  the  States  covered  by 
the  circuit. 

Other  courts  have  adopted  a  similar  type  of  exception.  I  believe 
the  eleventh  circuit  may  have  followed  the  fifth  in  this  regard,  and 
we  don't  have  widespread  reports  that  the  police  are  breaking 
down  doors  and  doing  all  sorts  of  the  t)rpes  of  activities  that  every- 
one would  agree  are  unreasonable  and  would  agree  that  the  police 
should  not  engage  in. 

Mr.  McCoLLUM.  So  you  are  saying  all  that  this  statute  would  do 
if  we  passed  it  would  be  to  expand  to  everybody  in  the  country 
what  is  being  already  done  and  has  been  for  a  number  of  years  in 
some  States  by  some  circuit  decisions;  is  that  correct? 

Mr.  Larkin.  It  would  be  expanding  for  all  Federal  criminal  pros- 
ecutions the  rule  that  has  been  applied  certainly  by  the  fifth  circuit 
in  its  prosecutions.  Whether  the  States  want  to  follow  it  is  up  to 
them  to  decide,  because  I  agree,  I  think  this  is  just  limited  to  Fed- 
eral prosecutions  because  it  affects  only  the  admission  of  evidence 
in  Federal  court. 

However,  it  would  affect  instances  where  evidence  is  obtained  by 
State  law  enforcement  officers,  either  acting  as  part  of  a  State- 
Federal  team  or  on  their  own,  and  so  it  might,  in  that  respect,  af- 
fect how  the  States  conduct  some  of  their  law  enforcement  activi- 
ties. But  I  don't  expect  there  to  be  any  abuse.  We  haven't  seen  it 
in  the  warrant  context. 

The  good-faith  exception  has  been  applied  certainly  by  the  fifth 
circuit  in  the  warrantless  context  and  we  haven't  seen  widespread 
abuse  there.  And  the  exception  is  not  designed  to  allow  for  that. 
It  is  a  reasonable  mistake  exception.  If  the  police  act  unreasonably, 
the  evidence  will  not  be  admitted. 

Mr.  McCOLLUM.  Well,  I  know  that  Senator  Rudman  has  been 
quoted  here  saying  that  if  this  were  adopted,  the  police  would  have 
a  powerful  incentive,  to  use  a  polite  word,  customize  and  shape 
their  good  faith  after  the  fact. 

Are  you  saying  that  that  kind  of  conclusion  is  just  speculation, 
there  is  no  basis  for  making  that  conclusion,  that  police  will  come 
into  a  courtroom — I  presume  this  is  what  Senator  Rudman 
meant — and  dream  up  something  to  say  after  the  fact  that  gives  a 
predicate  to  the  idea  that  they  acted  reasonably  and  it  was  a  rea- 
sonable mistake? 

Mr.  Larkin.  Mr.  Chairman,  I  have  every  confidence  if  a  law  en- 
forcement officer  comes  in  and  lies  about  what  happened,  the  trial 
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judge  who  is  there  and  sees  the  law  enforcement  officer  will  be  able 
to  make  that  determination. 

Mr.  McCoLLUM.  Thank  you  very  much. 

Mr.  Schumer. 

Mr.  Schumer.  Thank  you,  Mr.  Chairman.  I  want  to  thank  the 
witnesses  for  their  testimony.  I  guess  my  first  question  is  for  Mr. 
Larkin. 

If  we  change  the  rule,  it  seems  to  me  that  there  is  still  going  to 
be  the  same  number  of  hearings,  the  same  number  of  disputes.  It 
will  simply  move  from  warrantless  search  to  good  faith. 

In  other  words,  the  whole  area  of  dispute  will  be  good  faith, 
whether  there  was  good  faith,  and  in  fact  that  is  a  more  amorphous 
and  fuzzy  area,  this  is  the  sort  of  question  Bill  was  asking,  than 
the  present.  How  do  you  answer  that? 

I  mean,  I  don't  think  this  is  going  to  make  it  easier,  or  I  wonder. 
I  don't  like  the  exclusionary  rule.  I  don't  think  anybody  does.  It  is 
a  backward  way  of  dealing  with  the  real  problem,  but  when  you 
look  at  all  the  ways  to  change  it,  they  also  have  huge  amounts  of 
problems. 

So  tell  me  how,  under  this  change,  why  you  think  things  would 
be  any  better.  The  whole  argument  would  shift  to  good  faith.  Good 
faith  is  a  very  sticky  wicket.  You  can  get  some  judges  who  would 
interpret  good  faith  very  widely  and  very  broadly  and  you  can  get 
some  judges  who  would  interpret  good  faith  even  more  narrowly 
than  even  the  present  law  and  police  officers  would  be  under  a  far 
less  clear  bright  line  guideline. 

How  do  you  address  that  kind  of  criticism? 

Mr.  Larkin.  There  are  several  points  I  would  like  to  make.  Con- 
gressman, in  response  to  that.  At  the  outset,  you  started  by  saying 
you  are  going  to  see  the  issue  arise  in  the  same  number  of  cases 
you  would  if  you  didn't  have  the  exception. 

The  fourth  amendment,  as  long  as  it  has  an  exclusionary  rule, 
will  provide  an  enormous  incentive  to  defense  counsel  to  raise  such 
a  claim,  even  if  it  is  just  to  fend  off  a  claim  later  down  the  road 
that  they  were  ineffective. 

So  application  of  a  reasonable  mistake  exception  may  not  reduce 
the  instances  in  which  the  defendant  raises  the  claim  because  he 
has  a  great  incentive  to  do  so  since  he  obtains  a  great  windfall,  but 
the  effect  may  come  in  two  other  areas.  I  think  it  will  come  in  two 
other  areas. 

First,  as  my  colleague  said  and  I  think  you  pointed  out,  different 
judges  may  disagree  over  rather  fact-bound  questions  of  law.  Was 
there  sufficient  probable  cause  in  this  case?  Was  the  weapon  that 
a  police  officer  seized  within  the  distance  that  a  suspect  could  have 
reached  for  it  at  the  time  he  was  arrested? 

The  good-faith  exception  will  allow  evidence  to  be  admissible  if 
reasonable  people  could  have  disagreed  over  that  answer.  It  is  not 
going  to  allow  it  to  be  admissible  if  the  police  officer  lies.  It  is  not 
going  to  be  allowed  to  be  admissible  if  it  is  unreasonable.  But  if 
reasonable  people,  an  objectively  reasonable  observer,  could  have 
decided  that  this  question  should  be  answered  one  way  or  another, 
the  evidence  will  be  admissible,  even  if  that  observer,  in  this  case 
the  judge,  decides  that  he  would  have  answered  it  a  certain  way. 
That  definitely  will  increase  the  number  of  instances  in  which 
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clearly  probative  evidence,  such  as  narcotics  or  weapons,  can  be 
used.  That  will  have  a  value  because  it  will  ensure  that  in  those 
cases  the  suspect  is  convicted. 

That  also  will  have  two  important  values  in  terms  of  what  hap- 
pens out  in  the  public.  First,  it  will  not  produce  the  disrespect  for 
the  fourth  amendment  that  can  happen  when  a  police  officer  be- 
lieves that  what  he  is  doing  is  eminently  reasonable  and  yet  ulti- 
mately sees  the  evidence  be  suppressed. 

Mr.  SCHUMER.  No;  I  understand  those  are  the  basic  arguments, 
but  I  am  simply  asking,  isn't  this  going  to  increase  the  amount,  not 
just  of — I  understand  that  defense  counsel  will  always  throw  a  sup- 
pression of  evidence  motion  on  the  table,  but  it  seems  to  me  it  also 
increases  the  amount  of  litigation — the  amount  of  discussion,  the 
number.  It  is  just  going  to  make — it  is  going  to  slow  things  down 
rather  than  speed  things  up. 

Mr.  Larkin.  I  doubt  it. 

Mr,  SCHUMER.  You  don't  think  so? 

Mr.  Larkin.  No;  I  don't.  Because  if  you  are  going  to  see  defense 
counsel  raise  these  claims  in  every  case,  then  what  you  are  only 
talking  about  is  the  marginal  difference  between  the  number  of 
times  that  a  judge  has  to  decide  whether  the  officer  acted  reason- 
ably and,  if  he  did  not  act  reasonably,  at  least  acted — at  least 
whether  he  acted  lawfully.  If  he  did  not  act  lawfully,  whether  he 
acted  reasonably,  and  in  each  case  where  he  has  to  decide  that,  the 
additional  time  he  has  to  spend  answering  that  question. 

I  don't  think  in  any  one  case  or  even  in  a  total  number  of  cases 
in  which  this  comes  up  you  are  going  to  be  greatly  putting  a  bur- 
den on  the  Federal  courts. 

Mr.  ScHUMER.  Mr.  McCann,  I  would  like  you  to  answer  a  dif- 
ferent question.  Aren't  there  better  ways?  I  mean,  the  exclusionary 
rule  is — I  think  anyone — I  remember  studying  it  in  law  school  and 
I  said,  God,  this  is  a  goofy  way  to  deal  with  a  real  problem.  Aren't 
there  better  ways  to  deal  with  this? 

Mr.  McCann,  Certainly,  I  have  the  same  reservations,  of  course. 
I  think  that  has  been  searched  by  scholars.  I  don't  pretend  to  be 
a  scholar.  I  am  a  practicing  lawyer.  And  I  know  scholars  have  writ- 
ten a  great  extent  about  this,  is  there  a  better  way.  That  has  been 
scrutinized  and  a  better  way  has  not  been  found.  It  is  as  simple 
as  that. 

Mr.  ScHUMER.  Why  wouldn't — and  I  understand  politically  this  is 
difficult,  but  why  wouldn't  some  kind  of  punishment  of  an  officer 
who — you  know,  of  the  law  enforcement  officer  who  overstepped  the 
bounds  rather  than  suppression  of  evidence  be  the  logical  way  to 
go? 

I  understand  there  are  political  problems.  Every  one  of  us  says, 
no,  we  don't  want  to  do  that.  These  are  people  who  are  putting 
their  risk — I  feel  very  sympathetic  to  the  police  myself.  I  have  been 
a  long  supporter  of  them.  They  put  their  lives  on  the  line  all  the 
time.  But  nonetheless,  when  somebody  goes  way  over  the  line,  that 
they  should  be  disciplined,  not  the  evidence  thrown  out  and  the 
criminal  or  the  potential  criminal  let  off  the  hook. 

Mr.  McCann.  Well,  I  can  tell  you  this.  And  there  has  not  been 
a  high  number  where  we  have  seen  searches  that  come  into  court, 
illegal  searches.  I  cannot  recall  a  single  case  where  an  officer  was 
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disciplined.  I  do  recall  one  time  prosecuting  an  officer  for  perjury 
that  was — he  perjured  to  get  a  search  warrant,  but  it  is  very  rare. 
One  can  understand,  these  are  good  officers.  Most  of  the  people  I 
have  worked  with  are  very  good. 

Mr.  SCHUMER.  They  try  very  hard. 

Mr.  McCann.  It  is  the  zealous  officer.  If  I  was  educating  police 
officers,  if  this  rule  is  adopted,  I  would  say  to  them,  ladies  and  gen- 
tlemen, here  is  the  constitutional  law.  You  shouldn't  go  beyond 
this,  but  I  will  tell  you  what  the  courts  are  doing.  They  are  permit- 
ting evidence  that  goes  beyond  the  Constitution.  They  are  permit- 
ting evidence  if  you  are  acting  on  objectively  reasonable  belief,  and 
I  would  train  them  on  that. 

And  an  officer  then,  saying,  should  I  go  into  that  house,  do  I 
have  the  grounds,  would  think,  what  does  the  Constitution  say  and 
then  what  goes  beyond  the  Constitution? 

Interesting  we  have  all  used  the  term  "good  faith."  It  is  not  even 
mentioned  in  the  statute.  It -says  objectionable.  In  Leon  they  dis- 
cussed good  faith  and  it  is  quite  conceivable — I  don't  know  what  my 
colleague  feels  on  this,  but  Leon  suggests  in  some  ways  you  don't 
even  have  to  look  at  good  faith.  What  is  the  objective  test? 

Take  that  to  warrantless.  Could  we,  under  the  statute,  could  we 
say  this  man  knows,  he  is  a  well-educated  police  officer,  knows  it 
is  unconstitutional,  at  the  same  time  it  is  a  reasonable  belief?  And 
he  says,  I  know  it  is  unconstitutional.  I  know  from  prior  experience 
in  the  narcotics  courts,  the  judges  have  said  this  constitutes  rea- 
sonable belief.  I  am  going  to  act  on  it  even  though  I  know  it  is  un- 
constitutional. That  is  a  bad  faith,  but  under  the  statute  itself,  on 
its  face,  doesn't  require  good  faith. 

So  would  an  officer  knowledgeable  about  the  Constitution,  an  ac- 
tive narcotics  officer,  knows  what  the  narcotics  judges  will  say, 
says,  I  know  it  is  unconstitutional;  I  know  the  judges  have  ruled 
that  it  is  reasonable  belief,  therefore,  although  I  know  it  is  uncon- 
stitutional, I  am  going  to  effect  the  search. 

Mr.  SCHUMER.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  McCOLLUM.  Mr.  Buyer. 

Mr.  Buyer.  I  reserve  my  time,  Mr.  Chairman. 

Mr.  McCOLLUM.  Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  I  think  we — and  I  appre- 
ciated Mr.  McCann's  focus  on  innocent  people  because  I  think  this 
is  what  the  rule  is  all  about.  Obviously,  as  the  gentleman  from 
New  York  has  mentioned,  when  it  is  applied  to  guilty  people,  it  just 
doesn't  work  the  way  we  would  like  it  to  work,  but  unfortunately 
the  evidence  comes  in  for  everybody  guilty  or  innocent. 

Mr.  McCann,  you  indicated  that  the  exclusionary  rule  has  added 
to  the  professionalism  of  officers.  Could  you  elaborate  on  that  a  lit- 
tle bit? 

Mr.  McCann.  Yes;  I  certainly  shall.  Because  my  experience  is 
really  so  long,  I  have  seen  a  tremendous  change  in  the  ranks  of  po- 
lice officers.  When  I  started,  one  rarely  saw  anyone  who  had  at- 
tended college.  Now  it  is  quite  frequent  to  find  college  graduates 
who  are  police  officers.  It  is  certainly  very  common  to  find  officers 
with  associate  degrees. 

The  professionalism  and  how  they  approach  their  work,  the  de- 
velopment of  manuals  and  guidelines  for  police  officers,  I  have  seen 


392 

a  radically  improved  change  in  the  capabilities,  the  competencies, 
and  the  education  of  the  police  officers.  It  is  not  too  much  to  ask 
a  police  officer  to  abide  by  the  Constitution,  to  familiarize  himself 
or  herself  with  the  constitutional  rules  and  to  abide  by  them.  I 
don't  think  it  is  unreasonable.  I  think  we  have  got  a  very  com- 
petent, skilled  corps  of  officers  in  my  community. 

Mr.  Scott.  Mr.  McCann,  what  we  are  talking  about  is  clearly  il- 
legal evidence  and  then  the  question  of  whether  it  ought  to  be  ad- 
mitted anyway.  Have  you  ever  been  able  to  find  an  officer  in  bad 
faith  that  wasn't  flat  out  lying? 

Mr.  McCann.  I  have  found  a  few  incompetent  officers  that  really 
just  had  no  idea,  but  not 

Mr.  Scott.  Incompetent  in  good  faith;  just  didn't  do  the  training. 
Could  that  evidence  come  in  because  they  didn't  do  the  training, 
they  didn't  know,  they  thought  it  was  decent  evidence?  Should  that 
come  in? 

Mr.  McCann.  I  think  it  should  not,  and,  of  course,  as  long  as  the 
rule  of  law  prevails,  it  won't. 

Mr.  Scott.  If  we  change  the  law,  will  it  come  in? 

Mr.  McCann.  Arguably,  it  could.  You  have  to  look  at  each  case 
on  the  reasonable  facts.  You  wouldn't  look  to  the  law.  You  look  to 
what  is  reasonable. 

Mr.  Scott.  Now,  how  does  this  affect — could  you  say  a  little  bit 
more  about  how  this  rule  affects  innocent  people?  Because  it  seems 
to  me  we  are  not  going  to  get  officers  to  correct  their  behavior  so 
long  as  they  can  get  a  conviction,  go  back  to  the  police  station  and 
get  praised  for  having  gotten  the  conviction. 

If  they  go  back  to  the  police  station  with  a  reversal  because  they 
blew  it,  they  didn't  get  the  warrant  correctly  or  they  didn't  get  a 
warrant  at  all,  they  are  going  straight  to  a  training  course  and  peo- 
ple in  the  future  will  not  be  subjected  to — innocent  people  will  not 
be  subjected  to  illegal  searches. 

Could  you  say  a  word  about  how  this  affects  innocent  people? 
You  did  a  little  bit  by  saying  people  in  their  homes  don't  have  to 
worry  about  illegal  searches,  minorities  in  areas  where  they  are 
acting  perfectly  legal,  don't  have  to  worry  about  illegal  searches. 

Is  there  any  other  way  of  keeping  police  officers  out  of  illegal 
searches  of  innocent  people  other  than  the  exclusionary  rule?  Mr. 
Larkin  has  suggested  suing  the  officer.  Have  you  seen — had  any 
success  in  that  before  the  exclusionary  rule  came  into  effect? 

Mr.  McCann.  No,  I  have  not.  We  all  know,  unless  it  is  a  per- 
fectly innocent  person  and  has  an  egregious — and  I  have  been  in- 
volved in  discussions  about  settlements  where  an  officer  has  made 
a  mistake,  got  the  wrong  number  on  an  address,  crashed  down  the 
door,  rushed  into  the  house,  guns  drawn,  shouting,  flashlight  into 
the  face  of  innocent  people,  and  the  terror,  unmitigated  terror  and 
the  city  settles  those  cases.  They  pay  out. 

But  where  it  is  a  particular  defendant  involved  where  it  isn't 
that  traumatic,  no  citizen  that  I  know  is  going  to  give  a  drug  dealer 
because  the  police  illegally 

Mr.  Scott.  Let's  not  worry  about  the  drug  dealers.  Let's  worry 
about  innocent  people  who  fit  into  a  drug  courier  profile  and  was 
subjected  to  an  illegal  search. 
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Mr.  McCann.  No,  there  is  not.  And  by  the  way,  you  asked — civ- 
illy, no.  They  are  not  going  to  get  much  in  damages  if  they  both- 
ered to  sue. 

Mr.  Scott.  If  I  drive  a  Florida  rental  car  up  95  and  get  stopped 
because  I  am  black,  there  is  just  no  remedy. 

Mr.  McCann.  No  remedy,  sir.  Realistically  none. 

Mr.  Scott.  And  the  exclusionary  rule  is  the  only  thing  that  pre- 
vents the  police  officers  from  doing  that  because  if  they  found  co- 
caine in  my  car,  they  couldn't  use  it  anyway? 

Mr.  McCann.  That  is  basically  the  rule. 

Mr.  Scott.  That  is  what  keeps  them  out  of  my  car  as  an  inno- 
cent person  going  up  95  driving  a  Florida  rental  car. 

Mr.  McCann.  That  is  right,  sir.  I  do  want  to  say,  about  10  years 
ago  there  was  some — there  was  a  dispute  in  our  community  and 
some  accused  officers  of  acting  maliciously,  harassment,  searches. 

I  did  an  exhaustive  search  to  see  if  there  was  anywhere  I  could 
find  an  officer  criminally  prosecuted  for  maliciously,  deliberately, 
unconstitutionally  searching  a  citizen.  I  could  find  no  criminal 
prosecution  in  the  United  States  for  that.  Not  one  in  the  United 
States. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Mr.  McCOLLUM.  Thank  you,  Mr.  Scott. 

Mr.  Coble. 

Mr.  Coble.  Mr.  McCann,  you  said  that  you  were  not  a  scholar; 
you  were  just  a  practicing  lawyer.  I  suspect  you  could  probably 
wear  both  hats  of  both  a  scholar  and  practicing  lawyer.  Good  to 
have  each  of  you  here.  Gentlemen,  I  am  going  to  follow  up  on  the 
chairman's  question.  I  am  not  sure  that  I  have  clear  in  my  mind 
your  answer  and  I  will  address  the  question  to  each  of  you. 

Which  of  these  two  statements  is  the  more  accurate?  The  good 
faith  exception  turns  on  the  subjective  intent  or  good  faith  of  the 
law  enforcement  official  at  the  scene,  one;  or  two,  the  good  faith  ex- 
ception rather  involves  a  determination  by  the  court  as  to  the  ob- 
jective reasonableness  of  the  contact — of  conduct  of  the  law  enforce- 
ment official  after  the  fact?  Which  of  those  two  do  you  think  is  the 
more  accurate? 

Mr.  McCann.  I  would  say  in  terms  of  the — it  is  really  a  mixture. 
If  it  surfaces  in  my  experience 

Mr.  Coble.  It  probably  is  a  mixture? 

Mr.  McCann.  Yes,  sir,  that  is  my  opinion.  If  it  surfaces  during 
the  hearing  that  the  officer  was  acting  in  bad  faith,  the  duck  is 
dead;  it  won't  fly.  If  there  is  something — the  judge  gets  the  sense 
this  is  a  rogue  act  by  a  police  officer,  whether  it  is  objective  or  not 
is — if  it  is  really  a  bad  faith.  If  it  is  good  faith,  that  is  a  threshold 
and  the  judge  then  will  consider,  was  there  some  objective  reason- 
ableness to  it. 

Mr.  Coble.  Mr.  Larkin,  you  want  to  be  heard  on  it? 

Mr.  Larkin.  Thank  you.  The  latter  is  the  correct  inquiry.  What 
has  been — come  to  be  known  as  the  good  faith  exception  in  that 
sense  is  a  misnomer.  It  is  not — it  doesn't  turn  on  the  good  faith  of 
the  officer.  It  turns  on  whether  the  officer  had  an  objectively  rea- 
sonable belief. 

The  law  that  the  Supreme  Court  has  developed  in  this  regard 
doesn't  look  to  the  subjective  views  of  the  officer  involved,  for  a  va- 


394 

riety  of  reasons.  It  looks  to  see  whether  or  not  a  reasonable  person 
could  have  had  an  objectively  reasonable  belief  that  what  the  offi- 
cer did  was  valid. 

Now,  if  the  judge  in  a  particular  case  decides  that  this  officer  is 
going  to  be  punished  and  decides  that — the  judge  decides  he  doesn't 
want  to  apply  the  exception  as  it  has  been  developed  by  the  Su- 
preme Court,  there  is  nothing  anybody  can  do  about  that.  But  the 
exception  the  Supreme  Court  adopted  looks  to  the  objective  reason- 
ableness of  the  officer's  actions. 

Mr.  Coble.  Well,  much  has  been  said  about  this  during  this 
hearing,  but  it  is  my  belief  that  if  this — if  H.R.  3  is  in  fact  enacted, 
I  just  don't  believe  that  is  going  to  open  the  floodgates  and  you  are 
going  to  see  abuse  after  abuse  on  the  part  of  law  enforcement  offi- 
cers trashing  the  fourth  amendment.  I  just  don't  have  that  fear. 

Let  me  put  this  question  to  you  all,  perhaps  extending  a  question 
expressed  by  the  gentleman  from  New  York  when  he  said  this  is 
a  goofy  way,  is  there  not  a  better  way.  Do  you  all  have  any  sugges- 
tions regarding  additional  provisions  that  should  be  included  in 
title  IV  to  make  the  statutory  exemption  to  the  exclusionary  rule 
more  effective  and  more  workable? 

Mr.  McCann.  I  think  to  the  second  section,  particularly,  al- 
though my  first  concern  really  speaks  to  the  warrantless  search. 
That  is  what  causes  me  the  greatest  concern.  Where  a  warrant  is 
issued,  my  experience  has  been  almost  universally  the  magistrate 
takes  the  job  seriously  and  so  that  I  have  less  concern  where  there 
is  a  warrant  there. 

I  do  find  the  second — ^the  second  phrase  really  addresses,  makes 
prima  facie  assumptions,  I  wish  that  were  more  detailed  just  what 
that  means.  The  Leon  case  has  the  advantage,  although  it  provides 
a  good  faith  exception  for  the  magistrate,  it  provides  nevertheless 
the  magistrate  can't  abandon  his  responsibilities. 

There  must  be — it  must — the  warrant  can't  be  grossly  deficient 
in  naming  what  must  be  searched — what  will  be  searched  and 
what  is  searched  for,  and  the  affidavit  can't  be  grossly  deficient  in 
terms  of  the  statement  of  probable  cause.  That  is  how  I  read  Leon. 
It  isn't  an  open  check  that  any  warrant  is  appropriate  if  the  officer 
acts  in  good  faith. 

I  fear  that  even  that  there  is  a  potential  in  the  legislation  here 
that  almost  any  warrant  on  its  face  will  be  sufficient,  and  I  can  tell 
you,  when  I — when  these  exclusionary  rules  came  down,  I  directed 
thereafter  that  an  assistant  district  attorney  would  always  attend, 
except  upon  a  very  simple,  would  always  attend  upon  a  search  war- 
rant application. 

I  have  serious  concerns  that  there  may  be  a  diminution  in  the 
protection  afforded  by — even  by  warrants  if  the  very  general  termi- 
nology of  the  proposal  is  adopted.  I  do  not  oppose  the  Leon.  I  sup- 
port the  Leon  decision.  This  would  expand  the  Leon  decision,  it 
seems  to  me,  and  I  am  concerned  about  it  because  it  is  broadly 
drawn. 

Mr.  Coble.  Mr.  Larkin. 

Mr.  Larkin.  Mr.  Chairman,  could  I? 

Mr.  McCOLLUM.  You  may  respond,  Mr.  Larkin. 

Mr.  Larkin.  I  will  be  very  brief.  There  are  various  suggestions 
that  I  included  in  my  written  testimony,  my  written  statement, 
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that  I  thought  would  strengthen  the  bill.  I  will  mention  just  one 
of  them  here. 

One  is  I  thought  that  the  bill  should  make  clear  that  it  covers 
evidence  obtained  in  violation  not  only  of  the  fourth  amendment 
but  various  statutes,  whether  they  be  State  or  Federal.  In  my  expe- 
rience, there  are  instances  where  there  are  various  statutes  that 
govern,  for  example,  what  the  Customs  Service  can  do  and  what 
the  Coast  Guard  can  do,  or  what  the  IRS  can  do.  It  makes  sense 
to  have  a  reasonable  mistake  exception  apply  where  the  claim  is 
that  someone  has  violated  the  fourth  amendment. 

It  also  makes  sense  to  have  a  reasonable  mistake  exception 
where  the  claim  is  someone  has  exceeded  his  statutory  authority, 
and  you  want  to  apply  that  to  both  Federal  and  State  laws,  because 
this  way,  if  a  State  officer  violates  a  State  law  in  conducting  a 
search,  it  would  clearly  be  admissible  in  Federal  court,  because  as 
long  as  the  reasonable  mistake  exception  was  a  matter  of  Federal 
law,  it  wouldn't  matter  if  he  had  violated  a  State  law. 

The  second  point  is  that  I  don't  think  you  need  to  have  as  de- 
tailed an  exception  written  into  the  statute  as  perhaps  my  col- 
league and  others  would  like.  I  mean,  I  have — I  brought  here,  just 
to  show  you,  the  Georgetown  Law  Journal  each  year  publishes  a 
journal  that  discusses  a  variety  of  different  police  practices.  This 
particular  issue  is  1,400  pages  long  and  has  more  than  3,000  foot- 
notes, and  a  good  bit  of  that  is  directed  toward  fourth  amendment 
law. 

You  could  have  an  enormously  complex  statute  if  you  wanted, 
that  would  make  it  completely  impossible  for  anybody  to  under- 
stand. I  am  not  saying  at  all  that  my  colleague  is  saying  that. 

What  I  am  saying  is  there  is  a  great  deal  of  law  out  there  and 
a  general  statute  that  talks  about  what  the  police  officer  having 
done  is  being  reasonable,  I  think,  is  a  reasonable  way  to  approach 
this  problem. 

Mr.  Coble.  Thank  you,  Mr.  Chairman. 

Mr.  McCOLLUM.  Mrs.  Schroeder. 

Mrs.  Schroeder.  Thank  you  very  much  and  I  want  to  thank  our 
witnesses,  particularly  you,  Mr.  McCann,  because  you  hit  one  of  my 
hot  buttons  as  you  talked  about  how  this  fourth  amendment  really 
does  protect  us. 

I  remember  as  a  young  candidate  in  1972,  our  campaign  slogan 
was,  she  wins,  we  win,  and  someone  in  the  FBI  office  decided  that 
meant  I  was  probably  a  Communist  and  they  hired  someone  to 
keep  breaking  into  our  house.  We  had  no  idea.  It  was  terrifying  be- 
cause we  had  no  idea  what  was  going  on. 

It  was  years  later  when  I  got  my  file  and  realized  what  had  hap- 
pened and  they  had  found  wonderful  things,  like  I  was  a  dues  pay- 
ing member  to  the  League  of  Women  Voters,  and  all  sorts  of  things 
that  actually  we  would  have  told  them  if  they  had  just  come  in  and 
asked. 

But  it  was  a  very,  very  scary  time,  because  we  thought  somebody 
might  be  after  the  children,  someone  might  be  after — who  knew? 
Because  we  didn't  see  anything  of  import  ever  missing  after  the 
break-ins  of  the  car  and  house. 

And  I  think  one  of  the  things  that  concerns  me  about  the  fourth 
amendment  is  right  now  we  can  all  say,  yes,  yes,  drugs,  we  are 
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mad  about  that.  But  you  can  have  another  time  where  you  may  be 
mad  about  Communists  or  whatever,  who  knows  what  the  prevail- 
ing hysteria  is,  and  I  think  we  all  have  to  be  mindful  that  any  of 
us  could  be  there. 

But  let  me  go  to  your  specific  career  as  a  prosecutor.  I  was  im- 
pressed that  you  say  that  the  exclusionary  rule  hasn't  posed  a  par- 
ticular problem  for  you  in  your  many  years  as  a  prosecutor.  I  want- 
ed to  ask  you,  do  you  think  the  distinction  between  warrant-based 
searches  and  warrantless  searches  makes  good  sense?  I  suppose  in 
one  area  you  could  say  a  neutral  magistrate  is  involved  in  the  war- 
rant phase  and  they  aren't  in  the  other.  Do  you  think  that  is  the 
distinction  that  makes  any  sense? 

Mr.  McCann.  Well,  there  is  no  question  in  my  mind,  the  greater 
danger  lies  in  the  warrantless  search.  There  is  no  question.  When 
you  have  a  warrant,  a  record  has  to  be  made  of  the  evidence.  When 
you  have  a  warrantless  search,  those  are  the  searches  that  we 
never  see. 

In  this  city  there  will  be  hundreds  of  searches  conducted.  A  few 
will  be  arbitrary  undoubtedly  in  this  city.  The  ones  that  are  arbi- 
trary, innocent  people,  there  are  going  to  be  no  result  from.  But  the 
suffering  that  occasions,  the  fear  and  so  on,  so  that  I  do  see — the 
fact  that  there  is  an  intervention  of  a  usually  neutral  magistrate 
poses  that  protection  that  the  whole  fourth  amendment  is  about. 
That  is  why  we  want  to  do  things  to  encourage  officers  to  get 
search  warrants. 

Unquestionably,  the  proposal  here  will  suggest  to  them  that 
there  is  a  broader  area  where  they  don't  have  to  get  search  war- 
rants and  the  whole  thrust  of  the  fourth  amendment  is  get  a  search 
warrant,  put  that  independent  neutral  person  between  you  and  the 
subject  of  the  investigation,  so  that  I  see  the — in  the  warrant  case, 
there  is  already  a  safeguard,  a  substantial  safeguard  there. 

The  warrantless  search  is — there  is  no  safeguard  there,  and  no 
one  knows  how  many  innocent  people  are  stopped.  No  one  knows 
that,  and  the  price — and  when — the  exclusionary  rule  for  me  has 
always  existed  not  for  the  defendant.  It  has  existed  for  the  society. 
That  is  the  benefit  of  the  exclusionary  rule.  That  is  why  as  a  pros- 
ecutor, I  am  also  a  citizen  and  human  being.  To  me  my  individual 
liberty  is  profoundly  important.  I  agree  with  you,  who  may  be  the 
concern  for  the  next — all  of  us. 

This  rule  will  impact  potentially  on  everybody  in  this  room.  No 
one  knows  upon  whom  the  finger  of  suspicion  will  be  cast  next 
month.  No  one  can  say  that,  who  will  be  subject  to  an  investiga- 
tion. All  I  say,  if  you  are  going  to  investigate  me,  follow  the  Con- 
stitution. Not  reasonable.  The  Constitution  could  have  said — our 
doctrine  of  the  Constitution  could  have  said,  we  will  use  a  reason- 
able belief  Forget  about  the  warrant,  just  say  reasonable  belief 

Mrs.  SCHROEDER.  I  think  you  are  absolutely  right,  and  the  prob- 
lem is,  the  horror  stories  we  always  hear  are  of  someone  who  we 
really  don't  have  any  sympathy  for,  but,  boy  oh,  boy  do  your  phones 
light  up  when  they  come  after  someone  who  is  a  law-abiding  citizen 
and  they  feel  that  they  are  really  having  their  rights  violated,  and 
indeed  they  are. 

But  it  is  interesting  we  don't  hear  about  that  part.  So  it  is  so  im- 
portant we  keep  that  in,  and  the  great  thing  about  having  a  war- 
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rant  is  you  do  have  this  independent  neutral  judge  making  the  de- 
cision as  to  whether  you  are  just  out  trying  to  get  your  number  of 
arrests  up  or  there  really  is  some  reason  to  go  after  this  person. 

Obviously  if  they  could  come  search  all  of  us  every  single  day, 
they  would  probably  have  many  more  arrests  for  some  reason  or 
another,  I  imagine,  and  it  would  be  a  lot  easier  than  trying  to  put 
the  work  together  the  other  way. 

The  other  thing  I  wanted  to  ask  you  is,  if  we  adopt  these  provi- 
sions in  H.R.  3,  do  you  think  we  will  see  inconsistencies  in  how  the 
fourth  amendment  is  going  to  operate  in  different  cases  around  the 
country? 

Mr.  McCann.  I  don't  even  know  how  a  legal  scholar,  because 
there  will  be  judges — to  one  judge,  what  is  reasonable,  to  another 
judge,  is  unreasonable,  and  in  defining  what  is  reasonable,  which 
scholars  will  attempt,  you  are  going  to  have  to  say  to  what  one  per- 
son is  reasonable — to  this  judge  is  reasonable,  to  that  judge  is  un- 
reasonable. I  think  it  opens  a  very  undefined  area  of  law. 

Mrs.  SCHROEDER.  Thank  you  very  much. 

Mr.  McCOLLUM.  Mr.  Heineman. 

Mr.  Heineman.  I  reserve  my  time,  Mr.  Chairman. 

Mr.  McCOLLUM.  Reserve  the  time.  Then  Ms.  Jackson  Lee. 

Ms.  Jackson  Lee.  Mr.  Chairman,  thank  you  very  much  for  the 
time  and,  gentlemen,  thank  you  for  your  presence  here.  I  have 
begun  these  2  days  of  hearings  with  the  adage  or  the  commitment 
that  we  are  all  here  to  fight  crime,  that  the  very  catchy  name  of 
take  back  our  streets  does  not  suggest  that  there  are  people  who 
rampantly  want  to  advocate  criminals  in  the  street. 

Whatever  party  we  are  of  or  whatever  hamlet,  town,  city.  State 
that  we  have  come  from,  you  will  find  law-abiding  citizens  gather- 
ing, collecting  together  to  fight  crime,  and  so  I  claim  to  be  a  crime 
fighter  by  the  evidence  of  my  record. 

Mr.  McCann,  I  want  to  suggest  to  you  that  I  have  been  hopefully 
that  independent  arbiter  as  a  city  court  judge  late  in  the  night, 
being  asked  to  review  the  findings  of  an  undercover  officer  who  has 
been  out  in  the  trenches,  possibly  has  not  been  home  for  a  number 
of  days,  and  clearly  has  a  find,  if  you  will.  Maybe  a  little  unsightly 
and  unseemly,  but  has  been  involved  in  a  pursuit  of  criminal  activ- 
ity and  comes  now  to  be  able  to  make  the  catch,  and  that  is,  of 
course,  almost  similar  to  your  story  where  the  law-abiding  citizens 
are  home  sleeping,  but  this  officer  is  putting  his  or  her  life  out  on 
the  line  and  now  comes  forward. 

I  would  offer  to  say  to  you,  and  I  appreciate  your  analysis  as  we 
walk  through  that  because,  as  a  prosecutor,  you  have  certainly 
been  there.  This  opportunity  allows  a  person  who  has  laid  their  life 
on  the  line,  has  been  in  the  field  for  a  number  of  days,  has 
watched,  has  gotten  the  insulin  rising  because  this  is  now  true 
what  is  going  on  and  creating  a  bad  situation  in  a  neighborhood, 
but  yet,  has  to  pause  for  a  moment  so  that  that  neutral  party  can 
collectively  review  the  facts  and  provide  that  extra  cushion,  if  you 
will. 

I  was  never  called  down  on  a  PC  signing  for  it  being  wrong,  and 
I  think  that — nor  did  I  provide  any  hindrance  for  that  officer  who 
had  spent  that  time  building  that  case  to  do  his  or  her  job.  I  ask 
you,  then,  to  help  me  understand  or  help  me  be  able  to  find  the 
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necessity  in  fighting  crime  to  now  leap  beyond  that  healthy  process 
that  probably  takes  place  in  towns  and  hamlets  and  cities  and 
States  across  the  Nation,  just  a  moment  to  pause. 

As  a  prosecutor,  I  guess  I  am  asking  you,  how  many  cases  do  we 
miss?  Do  we  have  statistical  numbers  to  suggest  that  we  are  not 
fighting  crime  because  we  have  that  moment  of  pause,  wherever  it 
might  be,  and  does  it  not  balance  saving  the  life  of  an  officer  as 
well  as  protecting  that  suburban  community  for  some  mistaken  in- 
trusion? Isn't  that  the  best  way  to  fight  crime  with  a  constitutional 
protection  that  allows  that  officer  to  stand  in  court  after  the  fact 
and  the  case  goes  forward  and  the  criminal  subsequently  indicted, 
tried,  and  hopefully  confined,  and  at  the  same  time,  Mr.  and  Mrs. 
Smith  and  four  children  have  a  protection  of  the  fourth  amend- 
ment? 

Mr.  McCann.  Madam  Congresswoman,  I  agree  100  percent.  In 
my  community  we  have  gone  to  telephonic  search  warrants  so  in 
the  DA — we  have  fax  machines  between  the  judge,  the  DA  and  pre- 
pare the  warrant,  can  do  it  by  telephone  which  cuts  down  the  time 
so  they  can  be  expeditiously  secured.  I  agree  with  you  100  percent. 

Ms.  Jackson  Lee.  Is  there  a  problem  of  not  being  able  to  do  your 
job  and  not  being  able  to  get  that  officer  who  has  been  on  the  street 
coming  in  11  o'clock  at  night — I  have  signed  them  12  midnight; 
passion  and  emotion  is  high.  Are  we  losing  cases  by  not  having 
that  opportunity? 

Mr.  McCann.  In  my  opinion  we  are  not,  but  by  requiring  them 
to  get  that  warrant — no,  in  my  opinion  very,  very  few  are.  As  any- 
one who  as  worked  in  this  knows,  once  that  warrant  is  there — and 
the  courts  have  said  very  clearly  there  is  a  presumption  of  valid- 
ity— once  the  warrant  is  there,  the  courts  are  immediately  in  favor 
of  it.  When  I  walk  in  with  a  search  warrant,  I  know  I  am  almost 
home.  We  don't  lose  many  cases,  but  I  know  when  you  get  a  war- 
rant you  are  in  a  much  better  position. 

Ms.  Jackson  Lee.  I  know  that  the  proposal  is  not  suggesting  we 
eliminate  search  warrants,  but  taking  the  extra  leap  to  suggest 
that  you  have  a  defense  on  warrantless  searches.  And  of  the  extra 
leap,  then,  from  my  understanding  without  denying  officers  the 
right  of  their  judgment  because  I  respect  them  greatly,  still  then 
opens  the  floodgates,  if  you  will.  I  guess  that  is  a  hard  point  to  ar- 
ticulate to  Mr.  and  Mrs.  America  as  to  whether  or  not  they  are  los- 
ing out. 

That  is  why  I  am  asking  you  as  a  prosecutor,  how  many  cases 
are  going  down  the  tubes,  how  many  cases  are  not  being  fulfilled 
because  we  have  not  had  that  extra  leap  in  warrantless  searches 
and  that  is  where  we  are  trying  to  go.  We  are  trying  to  fight  crime. 
So  I  am  trying  to  understand  does  that  extra  leap  fight  crime  for 
you. 

Mr.  McCann.  I  think  very  few  cases,  and  I  think  what  you  have 
said — I  don't  know  what  community  you  are  from,  but  across  the 
country  certainly  sensitive  judicial  systems  have  reached  out  and 
have  nighttime  search  warrants.  When  I  started,  you  couldn't  get 
a  search  warrant  in  my  community.  Now  you  can  get  it  by  tele- 
phone. 

In  other  words,  we  have  made  it  easier  and  easier  for  officers  to 
enter  with  a  search  warrant,  and  again,  the  search  warrant  is  the 
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intervention  of  the  independent  neutral  magistrate.  I  think  we 
should  do  everything  to  encourage  that  and  to  facilitate  it  as  we 
do  with  fax  machines  and  telephones  now.  To  me  it  is  easier  to  get 
a  warrant  now  and  we  should  do  everything  to  encourage  it. 

This  says  there  is  an  area  between  what  the  Constitution  says. 
You  can  still  go  beyond  and  conduct  a  search  and  the  evidence  will 
be  admissible.  That  is  what  the  upshot  is.  Even  a  conscientious 
good  officer  will  read  that  here  is  where  I  can  go  as  far  as  is  legal. 

Here  is  a  little  further  that  is  not  constitutional,  but  if  there  is 
reasonable  ground  I  can  go  a  little  further.  That  is  what  this  says 
to  the  conscientious  police  officer.  That  is  what  the  upshot  of  this 
is,  an  invitation  to  a  zealous — I  am  not  talking  corrupt  or  dirty — 
you  are  saying  to  good  cops  you  can  go  a  little  beyond  the  Constitu- 
tion. I  don't  think  we  should  say  that. 

Mr.  McCOLLUM.  Mr.  Bryant. 

Mr.  Bryant  of  Tennessee.  Thank  you,  Mr.  Chairman. 

Let  me  thank  each  of  you  for  your  contribution  to  this  meeting 
today. 

Mr.  Larkin,  do  you  have  a  response  to  make  to  Ms.  Jackson  Lee's 
question? 

Mr.  Larkin.  I  think  one  way  to  decide  how  many  cases  are  lost 
is  if  you  are  going  to  get  into  the  empirical  battle  at  all,  is  to  say 
take  a  look  at  the  number  of  cases  decided — the  term  before  Leon 
was  decided  by  the  Supreme  Court.  The  Supreme  Court  sits  at  the 
apex  of  the  criminal  justice  system  and  seven  times  that  term  it 
reversed  lower  court  rulings  in  which  they  said  the  police  have 
acted  unlawfully.  If  you  have  that  many  cases  at  the  apex  of  the 
criminal  justice  system,  you  can  imagine  how  many  more  you  have 
down  below. 

After  all,  the  reasonable  mistake  exception  is  going  to  apply  in 
instances  where  different  courts  disagree  as  to  the  correct  answer 
to  a  legal  issue.  And  if  different  courts  can  disagree,  then  it  must 
be  that  it  is  subject  to  reasonable  dispute  amongst  parties.  And  it 
is  in  those  circumstances  that  applying  the  exclusionary  rule  will 
have  an  overdeterrent  effect. 

That  is  not  the  circumstance  where  you  want  to  discourage  peo- 
ple from  engaging  in  reasonable  police  conduct,  and  I  don't  think 
that  having  them  do  so  is  going  to  lead  to  the  floodgates  problem 
that  has  been  mentioned,  or  that  you  are  going  to  see  something 
approaching  a  police  state  in  that  regard. 

Mr.  Bryant  of  Tennessee.  I  yield  back  the  balance  of  my  time. 

Mr.  McCoLLUM.  Mr.  Barr. 

Mr.  Barr.  Mr.  McCann,  this  year  we  celebrate  I  think  the  204th 
anniversary  of  the  fourth  amendment  and  I  know  you  are  familiar 
with  it  and  with  the  proposed  statute  that  is  before  us  today,  which 
leaves  me  somewhat  baffled  by  your  last  remarks.  I  must  admit  I 
think  you  are  overblowing  the  rhetoric  a  bit.  You  are  saying  that 
if  H.R.  3,  and  specifically  title  VI  is  passed  is  that  it  will  be  a  clear 
signal  to  police  officers  with  whom — by  the  way  as  a  former  pros- 
ecutor myself  I  think  I  have  more  faith  than  you  do  that  they  will 
abide  by  the  Constitution — ^you  are  saying  that  if  this  title  is 
passed  into  law,  that  it  provides  a  clear  incentive  for  police  officers 
to  look  at  the  Constitution  and  look  at  what  would  then  be  section 
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3510  and  say,  gee,  this  allows  me  to  go  a  little  beyond  the  Con- 
stitution. Where  do  you  see  that  here? 

I  see  in  the  specific  language  of  title  VI  that  the  officers  will  con- 
tinue to  be  expressly  and  explicitly  limited  to  continue  to  be  in  con- 
formity with  the  fourth  amendment  by  an  objective  standard  of 
reasonableness,  which  is  precisely  the  standard  that  is  in  the  Con- 
stitution. 

Where  do  you  see  this  fear  in  the  statute?  Or  how  do  you  con- 
clude that? 

Mr.  McCann.  As  I  read  the  law  now,  this  is  the  law  as  it  stands, 
and  what  we  are  saying  when  we  modify  this  is  we  are  going  to 
permit  the  issues — where  the  search  is  lawful  there  is  no  question 
about  it.  So  the  question  is,  is  this  an  unlawful  search?  Did  they 
go  beyond  the  Constitution?  This  usually  only  comes  up  in 
warrantless  searches.  It  is  rare  that  there  is  a  tough  challenge  of 
a  search  warrant.  I  read  this  as  saying  the  test  is  reasonableness. 
Was  it  reasonable? 

Mr.  Barr.  Isn't  that  the  test  now  the  way  both  the  Constitution 
is  written  and  the  way  the  judges  have  interpreted  it?  Isn't  reason- 
ableness the  standard  now? 

Mr.  McCann.  It  certainly  is  in  terms  of  an  objective  reasonable 
test  when  one  has  to  get — it  bears  on  a  search  warrant  and  what 
would  be  a  search  without  a  warrant.  My  concern  is  that  the  courts 
have  articulated  what  the  law  is.  Here  is  what  the  law  is.  You  will 
abide  by  the  law  and  let's  take  a  good  faith  mistake  where  an  offi- 
cer has  been  acting  conscientiously,  but  he  should  get  a  warrant. 
Say  an  unskilled  officer  looks  through  a  window  and  sees  cocaine, 
looks  through  window  and  thinks  that  he  can  see  it  confuses  the 
plain  view  law  with  a  necessity — which  we  know  applies  only  when 
you  are  lawfully  on  the  premises,  sees  narcotics  in  plain  view  in- 
side the  window.  He  can  reach  through  the  window  and  grab  the 
narcotics  and  he  thinks  I  am  in  plain  view.  But  he  violates  the  law 
when  he  goes  through  the  window. 

Or  if  he  is  in  a  dwelling,  a  rooming  house  he  walks  down  a  hall- 
way, looks  through  a  partially  open  door  and  sees  narcotics.  He  has 
no  lawful  right  to  enter  there.  He  should  call  and  get  a  search  war- 
rant. He  doesn't  know  the  essence  of  the  plain  view  rules,  which 
says  you  have  to  be  lawfully  on  the  premises.  He  goes  in  and  seizes 
the  narcotics.  He  should  call  first,  he  can  stand  there  and  guard 
it  and  call;  that  is  good  faith  but  it  is  illegal  entry.  He  can't  enter 
that  without  a  warrant,  but  he  in  good  faith  confuses  the  plain 
view  rule  and  says  I  can  see  it  in  plain  view,  therefore  I  can  seize 
it.  That  is  a  good  faith — is  that  reasonable — it  is  an  illegal  entry, 
but  the  doorway  is  open  so  he  thinks  he  can  walk  in,  but  he  isn't 
invited  in.  He  can't  cross  that  threshold.  That  is  what  William  Pitt 
was  saying.  By  god,  you  can't  cross  that  threshold  without  a  war- 
rant. But  he  sees  it  in  plain  view  and  he  goes  and  gets  it.  It  is  an 
illegal  search. 

Mr.  Barr.  It  isn't  the  Constitution  itself  that  sets  that  threshold. 
That  is  a  subsequent  judicial  determination  that  is  based  on  stat- 
utes that  have  changed  over  the  years  as  well  as  on  judicial  deci- 
sions that  have  changed  over  the  years. 

Mr.  Larkin,  do  you  see  anything  in  the  language  of  proposed  title 
VI  that  signals,  as  Mr.  McCann  thinks  it  will,  to  police  officers  he 
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said  earlier  he  believed  were  very  well  trained,  more  so  now  than 
ever  before — do  you  see  anything  in  title  VI  that  will  provide  a  sig- 
nal as — I  don't  want  to  misquote  him — but  as  a  signal  to  police  offi- 
cers to  go  beyond  the  Constitution  when  it  is  really  judges  that 
have  interpreted  the  Constitution  over  the  years  and  in  fact  those 
interpretations  have  changed. 

Mr.  Larkin.  I  don't  see  anything  in  title  VI  that  is  going  to  either 
require  or  encourage  law  enforcement  officers  to  go  out  and  train 
their  officers  that  the  law  now  is  what  we  can  get  away  with  rather 
than  what  the  Constitution  requires.  The  Constitution  requires 
that  officers  act  reasonably.  There  have  been  various  judicial  inter- 
pretations setting  out  clearly  defined  rules  as  to  what  they  can  and 
can't  do  in  certain  circumstances. 

The  Supreme  Court  has  set  down  a  rule,  and  if  an  officer  violates 
that  rule,  he  is  not  acting  reasonably  because  officers  can  be  re- 
quired to  know  what  the  Supreme  Court  has  said.  But  in  terms  of 
whether  or  not  that  is  inconsistent  with  the  Constitution,  it  seems 
to  me  that  that  is  a  mistake.  There  is  nothing  in  the  statute  that 
is  inconsistent  with  the  Constitution  at  all.  There  is  nothing  in  the 
statute  that  would  encourage  lawlessness  by  the  police,  that  would 
encourage  police  to  be  trained  to  try  to  get  away  with  what  they 
can  rather  than  to  learn  the  rules.  If  they  have  a  reasonable  belief 
that  what  they  are  doing  is  lawful,  the  evidence  will  be  admissible. 
If  they  have  an  objectively  unreasonable  belief,  the  evidence  will 
not  be  admissible. 

Mr.  Barr.  Thank  you. 

Mr.  McCOLLUM.  Mr.  Schiff. 

Mr.  Schiff.  Thank  you,  Mr.  Chairman. 

Mr.  McCann,  I  would  like  to  start  with  a  purely  academic  ques- 
tion. You  testified  earlier  that  you  viewed  the  exclusionary  rule  as 
something  that  protected  you,  and  presuming  that  you  are  not 
yourself  a  criminal,  that  no  illegal  materials  would  be  found  in  a 
search  of  you,  I  would  like  you  to  explain  briefly  how  the  exclusion- 
ary rule  protects  you,  since  you  could  be  illegally  and  flagrantly 
searched  by  police  officers  day  in  and  day  out,  and  since  they 
wouldn't  find  anything,  what  remedy  does  it  provide  to  you? 

Mr.  McCann.  The  remedy  is  the  discouragement,  of  course.  I  can 
pass  through  the  city  streets  and  I  know  those  homes  won't  be  en- 
tered. That  is  part  of  the  reason.  As  those  of  us  who  are  in  political 
life,  we  have  to  be  concerned  about  things  like  wiretaps.  There  is 
a  special  specific  law  addressing  it,  even  the  intersection  of  commu- 
nications and  so  on,  that  might  be  innocuous,  where  a  person 
would  enter  and  I  think  that  would  anger  everybody  here. 

Mr.  Schiff.  If  a  police  officer  desires  to  harass  you  and  desires 
to  search  you  for  the  purpose  of  harassment,  how  does  the  exclu- 
sionary rule  protect  you? 

Mr.  McCann.  Only  by  discouraging  him  from  doing  that.  If  it  is 
malicious,  it  won't.  It  is  hard  to  control  the  rogue  officer. 

Mr.  Schiff.  That  is  what  I  wanted  to  hear.  Thank  you. 

Let  me  summarize.  I  appreciate  the  testimony  of  both  witnesses. 
I  would  like  to  summarize  my  position  and  allow  what  time  I  have 
for  both  witnesses  to  respond.  I  want  to  say  that  I  very  much  sup- 
port this  provision  of  H.R.  3.  I  very  much  support  a  good  faith  ex- 
ception to  the  exclusionary  rule. 
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I  obviously  support  the  fourth  amendment  to  the  U.S.  Constitu- 
tion and  its  application  by  the  14th  amendment.  I  support  the  ex- 
clusionary rule  as  set  out  in  Mapp  v.  Ohio  even  in  application  to 
State  and  local  law  enforcement.  But  I  think  we  have  to  under- 
stand what  are  the  circumstances  that  were  intended  to  be  ad- 
dressed there  and  the  circumstances  clearly  were  an  attempt  to 
discourage  flagrant  disregard  of  the  fourth  amendment  by  local  law 
enforcement  officers,  which  were  the  circumstances  of  that  case,  as 
I  recall.  One  cannot,  through  the  exclusionary  rule,  discourage  a 
good-faith  error,  because  if  an  individual  is  in  fact  in  good  faith, 
an  individual  will  make  that  error  exclusionary  rule  or  no  exclu- 
sionary rule.  So  I  don't  think  society  is  served  even  with  the  intent 
of  using  the  exclusionary  rule  by  not  allowing  a  good-faith  excep- 
tion. I  think  that  is  prima  facie  if  there  is  a  warrant,  if  an  officer 
has  a  warrant,  gets  a  neutral  magistrate  to  sign.  The  fact  that 
later  lawyers  disagree  over  that  shouldn't  affect  that  search. 

With  respect  to  warrantless  searches,  before  I  was  district  attor- 
ney in  my  area,  I  was  general  counsel  to  the  Albuquerque  Police 
Department  and  the  rulings  from  the  Supreme  Court  would  some- 
times change  on  certain  stops,  like  for  example  automobiles  on  the 
highway,  faster  than  I  could  advise  the  police  officers.  So  if  you  had 
a  situation  where  an  officer  made  a  stop  and  search  of  an  auto- 
mobile in  circumstances  that  later  there  is  a  Supreme  Court  deci- 
sion saying  we  have  decided  you  didn't  have  enough  basis  to  stop, 
but  the  officer  didn't  know  that  at  the  time,  I  think  we  accomplish 
nothing  by  going  back  and  after  the  fact  of  a  new  ruling  judging 
the  officer's  actions. 

I  want  to  conclude  by  saying  that  the  idea  of  what  is  good  faith 
presents  some  degree  of  a  problem,  but  no  greater  degree  than  de- 
fining what  is  beyond  a  reasonable  doubt,  what  is  probable  cause, 
what  is  negligence.  That  differs  in  our  system  from  judge-to-judge 
and  from  jury-to-jury  and  seems  to  survive  that  very  well.  So  I  am 
a  very  strong  supporter  of  this  provision  and  would  allow  either 
witness  to  respond. 

Mr.  McCann. 

Mr.  McCann.  When  we  are  taking — I  think  judges  will  disagree, 
they  do  now,  but  we  think  it  is  very  hard  to  define  where  the  juris- 
prudence will  take  us  in  terms  of  the  objectively  reasonable.  I  have 
always  felt  the  greatest  danger  lies  with  the  warrantless  search 
and  I  think  as  a  former  district  attorney  those  are  the  cases  that 
were  raised  and  disputed.  The  law  will  change  as  well  what  might 
be  objectively  reasonable.  A  new  jurisprudence  will  come  out  of  it 
and  that  will  change.  We  know  it  will  be  very  difficult  to  predict 
what  is  objectively  reasonable  because  it  is  difficult  now.  The  bene- 
fit of  the  exclusionary  rule  is  it  does  push  towards  warrants,  it  en- 
courages the  officer  to  get  the  warrant.  Then  you  are  not  con- 
fronted with  the  problem. 

Mr.  SCHIFF.  My  time  is  up,  but  may  I  have  30  more  seconds? 

Mr.  McCoLLUM.  Go  ahead. 

Mr.  SCHIFF.  Suppose  our  bill  only  allowed  good-faith  exception 
with  a  warrant;  would  you  still  oppose  that? 

Mr.  McCann.  I  think  Leon  reaches  that  right  now,  I  believe.  I 
would  be  certainly  much  less  opposed,  I  can  tell  you  that. 
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Mr.  McCoLLUM.  Mr.  Buyer.  You  reserved  time.  Do  you  wish  to 
question? 

Mr.  Buyer.  I  yield  to  the  Chair. 

Mr.  McCoLLUM.  Mr.  Heineman,  you  reserved  time,  as  well. 

Mr.  Heineman.  Mr.  McCann,  your  concern  obviously  is  prece- 
dent— one  of  your  concerns  is  precedent  being  set  by  going  just  a 
little  bit  over  what  the  Constitution  allows  us,  and  your  concern 
also  is  trying  to  rationalize  and  convince  a  court  that  the  officer's 
actions  were  in  good  faith;  is  that  correct? 

Mr.  McCann.  Yes. 

Mr.  Heineman.  So  you  are  making  the  distinction  here  be- 
tween— you  are  making  the  ruling  on  a  search  or  on  an  arrest  and 
the  officer  at  the  scene  is  making  a  ruling  as  to  whether  he  should 
terminate  what  he  is  doing  to  get  a  search  warrant  or  get  official 
notice  that  what  he  is  doing  is  proper;  is  that  right?  That  we 
should  shift  that  decisionmaking  to  an  officer  at  the  scene  of  a  situ- 
ation whether  it  be  a  spontaneous  development  or  whether  it  be  a 
long  time  investigation?  You  are  looking  to  say  you  don't  want  to 
make  that  decision  or  you  don't  want  to  present  that  decision  to  a 
court,  but  it  would  be  a  lot  easier  for  your  office  to  justify  and  pros- 
ecute the  results  of  the  officer's  action;  is  that  correct? 

Mr.  McCann.  I  am  not  sure  I  entirely  understand  your  question. 
But  I  would  say  that,  of  course,  there  are  many  search  and  seizures 
now  without  reference  to  a  search  warrant.  The  good-faith  excep- 
tions, that  hot  pursuit,  emergency  situations,  the  stop  and  frisk, 
which  I  support,  I  expect  no  officer  to  interview  a  stranger  on  a 
street  at  night  without  an  appropriate  pat-down — so  there  are  al- 
ready broad  areas  that  are  proper  searches  without  warrants  and 
there  is  no  debate  about  it.  The  Constitution,  as  interpreted,  pro- 
vides already  broad  grounds  for  searches  without  warrants,  and  I 
don't  disagree  with  that,  obviously. 

What  concerns  me  is  if  we  have — this  is  our  body  of  jurispru- 
dence, what  has  been  defined  as  legal  is  basically  to  say,  all  right, 
this  man  acted  in  good  faith — good  faith  does  not  appear,  whether 
a  person  feeling  that  the  person  is  not  acting  in  good  faith  but 
what  appears  to  be  reasonable,  an  example  of  the  guy  looking  from 
the  hallway  into  the  rooming  house  and  sees  the  drugs  there — I 
know  there  is  some  price  paid  by  the  fourth  amendment.  We  know 
if  we  did  away  with  the  fourth  amendment  we  could  solve  cases. 

We  could  say  we  have  a  problem  at  12th  and  D,  NW,  with  drugs, 
there  are  a  number  of  drug  dealers  living  in  that  neighborhood,  ig- 
nore the  fourth  amendment  and  search  the  houses.  We  know  we 
would  have  a  suppressive  effect  on  drug  dealing.  There  is  no  ques- 
tion about  that. 

The  fourth  amendment  says,  you  can't  do  that.  That  is  what  we 
fought  the  Revolutionary  War  on.  What  my  concern  is,  expanding, 
saying  as  long  as  you  act  in  good  faith  even  though  it  goes  beyond 
prior  precedent,  if  you  acted  in  good  faith,  as  I  see  an  officer  that 
goes  into  that  rooming  house  saying  it  is  in  plain  view,  why  should 
I  have  to  get  a  warrant — he  has  entered  a  private  dwelling.  If 
someone  is  about  to  throw  away  the  drugs,  he  can  go  in.  If  a  child 
was  about  to  use  the  drugs,  he  can  go  in. 

There  are  grounds  that  he  can  go  in  to  do  it,  but  that  is  the  sa- 
credness  of  the  home.  You  can  expand  that  to  your  home.  He  can 
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look  in  passing  your  house,  looks  like  you  have  been  using  talcum 
or  something,  but  he  thinks  that  is  drugs — he  goes  into  your  house. 

That  is  a  good-faith  error.  I  have  had  officers  make  mistakes  like 
that,  saying  I  saw  the  drugs.  I  know  it  is  in  good  faith,  but  he  vio- 
lated the  Constitution.  He  entered  somebody^s  dwelling  without  a 
warrant  and  no  matter  how  reasonable  that  may  seem,  that  is  un- 
lawful search.  That  invades  the  sanctity  of  the  home.  That  is  what 
the  fourth  amendment  is  about. 

When  I  was  much  younger  and  used  to  watch  the  TV  go  off  at 
night,  they  showed  ships  and  see  and  armies  marching  and  the 
flag,  I  realized  Russia  does  the  same  thing.  China  does  the  same 
thing. 

To  me,  when  they  show  the  flag,  they  should  show  the  homes 
that  aren't  entered.  We  are  celebrating  the  first  amendment  right 
now.  When  I  read  the  newspaper  this  morning,  I  celebrated  the 
first  amendment.  When  I  go  to  bed  at  night  and  close  the  door  and 
fall  asleep,  I  am  celebrating  the  fourth  amendment.  That  is  how 
personal  I  feel  about  it. 

Mr.  Heineman.  Your  example  of  the  heroin  and  the  open  door, 
I  can  see  your  point  in  that. 

How  would  you  have  handled  Terry? 

Mr.  McCann.  I  think  Terry  is  good  law.  I  tend  to  prosecute  the 
cases — not  all  the  cases,  but  in  my  community  where  an  officer  is 
slain,  I  tend  to  prosecute  personally.  Terry,  you  can't  expect  an  offi- 
cer to  stop  someone  at  night  under  suspicious  circumstances  and 
not  pat  him  down.  I  think  that  is  common  sense,  good  law,  it  is 
reasonable.  So  that  I  feel  very  strongly  that  Terry  is  good  law. 

Mr.  Heineman.  How  does  a  black  man  in  a  white  neighborhood 
under  Terr/s  circumstance,  how  is  his  right  protected,  as  you  see 
it  in  regard  to  Terry? 

Mr.  McCann.  If  he  does  not  cause  suspicion  in  any  way,  is  not 
doing  suspicious  activity,  he  ought  not  be  stopped  and  patted  down. 
I  was  stopped  and  patted  down  once  in  Cambridge,  MA,  one  night. 
I  was  out  walking,  and  praying,  by  the  way,  and  I  was  a  law  stu- 
dent, I  should  have  known  better.  They  were  in  an  unmarked  car, 
stopped  the  car  in  front  of  me  and  jumped  out,  and  I  thought  I  was 
about  to  be  robbed,  and  I  started  to  run.  Here  was  a  graduate  law 
student.  They  said:  "Stop,  police."  I  said  if  you  are  an  officer,  show 
me  your  gun.  Can  you  imagine  an3rthing  more  foolish?  They  did. 

They  pulled  out  the  gun  and  I  stopped.  They  patted  me  down 
and  they  said,  well,  you  match  the  description  of  someone  wanted. 
Well,  any  officer  can  find  in  an  urban  area  a  description  that 
matches  anybody  in  this  room  within  the  past  24  hours.  If  you  are 
black,  they  will  find  more  to  match  that  description.  But  in  an 
urban  area — if  it  was  a  white  neighborhood,  if  I  were  a  black  man, 
could  they  have  been  harassing  me?  They  could  have  been,  but  I 
know  they  could  have  found  a  description  that  matched  me.  Most 
officers  I  work  with,  thank  God,  are  good,  decent  people.  You  can 
abuse  it  by  stopping  and  frisking  people.  That  can  be  abused,  and 
I  assume  it  is  abused. 

Mr.  McCOLLUM.  Mr.  Heineman,  your  time  has  expired. 

I  just  want  to  conclude  by  summarizing  something  from  Mr. 
McCann  of  what  Mr.  Larkin  said  because  like,  there  is  an  essence 
here  and  get  a  reaction.  The  fact  Mr.  Larkin  says  is,  that  the  evi- 
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dence  often  excluded  by  the  exclusionary  rule  is  highly,  I  think  he 
said,  relevant  and  trustworthy  evidence. 

He  says  that  the  exclusionary  rule,  as  I  am  reading  his  testi- 
mony, is  not  really  that  valid  a  rule  in  the  first  place  because  it 
doesn't  serve  its  purposes.  It  really  doesn't  do  the  job,  and  that  the 
fact  of  the  matter  is  that  society  suffers. 

I  presume  the  argument  Mr.  Larkin  is  making  is  that  on  balance 
that  doesn't  merit  the  kind  of  strength  that  it  has  in  the  first  place. 
He  cites  a  number  of  things.  I  don't  have  the  time  to  cite  all  of 
them,  but  he  suggests  that  there  is  no  penalty  on  the  police  officers 
imposed  by  this  and  the  court  rules  something  not  in  evidence. 

He  says  something  I  found  particularly  interesting:  He  suggests 
that  actually  the  exclusionary  rule  has  the  side  effect  of  causing 
the  actors  in  the  criminal  justice  system  to  engage  in  various  kinds 
of  undesirable  conduct.  He  says  the  rule  intensifies  plea  bargaining 
because  prosecutors  may  be  willing  to  negotiate  over  the  charge  or 
sentence  rather  than  risk  dismissal.  It  obligates  the  defense  coun- 
sel to  move  for  suppression  in  every  case,  regardless  of  the  merits 
of  the  defendant's  claim.  It  sabotages  internal  discipline  efforts  by 
law  enforcement  authorities  because  findings  made  in  such  pro- 
ceedings will  haunt  any  related  criminal  prosecution. 

He  says  the  rule  may  actually  encourage  certain  forms  of  police 
misconduct  such  as  perjury  and  it  places  increasing  pressure  on 
judges  to  sanction  dubious  searches  and  seizures  due  to  their  reluc- 
tance to  watch  a  grinning  hoodlum  walk  away. 

What  do  you  say  to  that  analysis,  an  analysis  saying  it  is  well- 
meaning  but  it  doesn't  do  the  job  and  it  costs  us  otherwise  relevant 
evidence.  First,  maybe  I  should  ask,  is  it  correct,  in  your  opinion, 
that  often  evidence  is  highly  relevant  and  trustworthy  otherwise? 
I  assume  that  it  is. 

Mr.  McCann.  There  is  no  question,  in  my  mind,  that  it  is  rel- 
evant evidence.  I  don't  think  it  happens  often  because  I  think  the 
officers  are  aware  of  the  rule.  In  my  lengthy  experience,  I  don't  find 
it  happening  often.  In  terms  of  plea  bargaining,  there  are  a  few 
cases  that  are  bargained  but  when  the  test  is  modified,  and  when 
conduct  approaches  a  modified  test,  there  will  be  discussions  and 
plea  negotiations  over  it. 

My  whole  focus  is  not  just  the  internal  criminal  justice  system 
and  the  impact.  My  major  focus  is  as  a  citizen.  I  don't  think  and 
don't  mean  to  mean  that  the  police  will  walk  out  and  trash  people, 
but  any  diminution  it,  seems  to  me,  I  think  there  will  be  more 
searches  without  warrants  if  this  is  adopted.  I  look  at  the  price 
that  the  whole  society  pays. 

Mr.  McCOLLUM.  I  was  really  asking,  I  think  that  point  has  been 
made.  My  question  was  to  try  to  find  out  if  you  have  any  argument 
with  the  position  that  Mr.  Larkin  took  that  there  are  some  nega- 
tive side  effects  to  the  rule  beyond  simply  not  allowing  the  evidence 
in? 

Mr.  McCann.  There  are  some  negative  but  they  have  to  be  bal- 
anced against  the  overall  societal  view.  We  are  basically  a  society 
where  we  are  safe  in  our  homes  from  unlawful  intrusion.  I  would 
suggest  that  Mr.  Larkin  is  looking  at  the  hole  in  the  doughnut  and 
not  the  doughnut.  The  doughnut  is  our  safety  community,  we  can 
go  to  bed  at  night,  we  are  not  stopped  arbitrarily,  our  cars  aren't 
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searched,  our  phones  aren't  tapped.  That  is  the  doughnut,  there  is 
a  hole  in  the  doughnut  and  that  is  the  price  we  pay. 

Mr.  McCOLLUM.  What  do  you  say  about  the  fact  as  he  pointed 
out  that  the  fifth  circuit  and  other  courts  have  already  adopted  the 
exception  he  says,  without  adverse  effects  that  anybody  has  been 
able  to  show? 

Mr.  McCann.  I  am  not  familiar  with  those  cases.  I  am  surprised 
they  have  not  reached  the  U.S.  Supreme  Court.  They  do  tend,  if 
you  looked  at  the  count  of  the  cases  they  suppressed,  but  we  all 
know  as  part  of  certiorari  process,  they  are  selecting  cases  where 
they  think  there  has  been  an  unconstitutional  search.  To  count  the 
Supreme  Court  cases  as  opposed  to  counting  the  tens  of  thousands 
of  cases  that  I  am  familiar  with  from  my  own  office,  I  think  is  an 
unfair  comparison;  it  is  a  highly  select  number  of  cases. 

Mr.  Scott.  May  I  ask  one  question? 

Mr.  Larkin,  I  think  Mr.  McCann  suggested  if  a  court  decided 
that  a  search  was  clearly  illegal  but  in  good  faith,  would  the  next 
time  that  same  situation — the  next  time  that  same  situation  were 
to  come  up  if  you  would  expect  the  court  to  rule  the  same  way  on 
the  next  officer  and  the  next  officer — how  would  you  ever  get  the 
rule  changed,  particularly  in  light  of  the  fact  that  it  would  never 
reach  the  appellate  courts  because  there  is  no  controversy?  If  the 
court  decides  that  it  is  illegal,  rules  it  admissible,  how  would  we 
ever  change  the  law  on  that  application  if  this  bill  passes  in  its 
present  form? 

Mr.  Larkin.  In  the  first  place,  if  the  court  finds  that  it  is  clearly 
illegal,  then  it  wouldn't  find  that  it  was  also  reasonable.  It  is  only 
where  the  court  finds  it  is  in  that  gray  area  where  reasonable  peo- 
ple could  disagree 

Mr.  Scott.  They  decide  they  could  disagree,  but  the  court  de- 
cides that  it  is  illegal. 

Mr.  Larkin.  You  started  by  saying  if  the  court  says  it  is  clearly 
illegal,  but  then  says  the  officer  acted  reasonably.  I  am  saying  that 
if  the  court  starts  out  with  the  proposition  that  this  is  a  clearly  ille- 
gal search  or  seizure,  then  the  exception  wouldn't  come  up  at  all. 
So  you  have  to  take  out  the  adverb  from  the  court's  decision. 

The  court  would  decide  that  it  is  illegal  but  the  officer  acted  rea- 
sonably. The  question  is  how  does  that  get  translated  into  actions 
in  the  field.  You  said  there  is  no  controversy  and,  therefore,  it  is 
not  likely  to  reach  an  appellate  court.  I  think  there  certainly  is  a 
controversy. 

If  the  court  rules  that  the  evidence  is  admissible  under  the  rea- 
sonable mistake  exception,  the  defendant  is  certainly  likely  to  ap- 
peal, because  he  can  always  challenge  that  issue  on  appeal.  If  the 
appellate  court  says  that  the  search  was  illegal  but  the  officer  rea- 
sonably believed  that  it  was  legal,  the  court  will  have  achieved  two 
benefits;  it  will  have  told  the  law  enforcement  officers  in  that  com- 
munity what  the  law  is,  and  it  will  also  have  allowed  a  guilty  de- 
fendant to  be  convicted  in  that  case. 

There  is  a  very  didactic  value  in  having  an  appellate  court  say 
this  is  what  the  law  is  and  is  not,  and  people  on  the  street,  law 
enforcement  officers,  whether  uniformed  or  undercover,  can  be  re- 
quired to  know  appellate  decisions  in  their  jurisdiction.  They  can 
all  be  required  to  know  what  the  Supreme  Court  says,  and  they 
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can  all  be  required  to  know  what  an  appellate  court  in  their  juris- 
diction has  said.  That  will  set  out  what  the  law  is  and  that  will 
govern  for  the  future. 

At  the  same  time,  you  will  have  allowed  that  person  to  be  con- 
victed and  the  value  of  that  conviction  will  be  felt  immediately  by 
the  society.  So  the  process  by  which  this  will  work  out  is  valuable 
from  the  both  perspectives;  from  the  perspective  of  the  innocent 
person  who  won't  be  bothered  by  the  police  because  they  will  know 
what  the  law  is,  and  from  the  perspective  of  the  guilty  person,  who 
will  be  convicted  because  the  evidence  will  have  been  admitted  and 
upheld. 

Mr.  Scott.  Did  you  want  to  comment,  Mr.  McCann? 

Mr.  McCann.  No.  I  think  the  thrust  of  the  question  is  very  clear 
and  I  agree  with  the  thrust  of  the  question. 

Mr,  McCOLLUM.  I  think  we  need  to  go  back  to  a  principle  earlier 
and  say  that  we  can  take  a  little  bit  of  leeway  when  we  have  fewer 
panels  and  fewer  witnesses,  as  we  do  today  from  yesterday,  but  at 
the  same  time,  we  have  a  large  number  of  Members  here,  and  I 
am  letting  Mr.  Scott  ask  in  large  measure  for  balance  to  your  side 
today. 

Mr.  Chabot,  would  you  like  to  be  recognized? 

Mr.  Chabot.  I  have  no  questions  at  this  time. 

Mr.  McCoLLUM.  Mr.  Schumer. 

Mr.  Schumer.  Let  me  just  ask  one  final  question  of  both  wit- 
nesses. 

It  has  been  said  that  now  that  the  exclusionary  rule  has  been  in 
effect  for  awhile,  that  police  chiefs  have  not  only  come  to  live  with 
it,  but  basically  feel  it  is  not  the  horrible  thing  that  it  once  was  and 
that  when  they  look  at  alternatives,  they  think  maybe  this  is  the 
best  in  a  difficult  situation.  I  would  like  each  of  your  views  on  that 
particular  issue  from  your  dealings,  both  of  you  being  attorneys 
and  practicing. 

Mr.  McCann.  I  think  the  police  have  come  to  live  with  it.  There 
has  been  unquestionably  increased  education  across  the  board, 
some  stimulated  by  what  Congress  has  done  in  terms  of  edu- 
cational opportunities  for  police  officers  and  committee  resources 
for  police  officers. 

I  find  that  officers  that  were  unquestionably  better  schooled 
about  it,  have  learned  basically  quite  well  the  rules  of  search  and 
seizure.  I  don't  know  whether  any — how  they  would  greet  a  pro- 
gram of  lawsuits  against  them. 

I  don't  think  they  would  be  elated  about  it.  I  do  know  that  when 
there  is  an  illegal  search,  usually  a  mistake  made  and  the  wrong 
house  is  entered,  it  is  paid  out.  There  is  usually  not  a  dispute, 
there  is  substantial  payment  usually  made  and  that  is  it. 

Who  would  you  get  to  bring  these  suits 

Mr.  Schumer.  I  am  just  asking  a  different  question,  not  about 
the  alternatives.  You  hear  from  your  local  law  enforcement  when 
they  are  really  upset  about  seeing  it.  The  No.  1  I  hear  from  the 
cops  in  my  city,  they  make  arrests  and  the  people  are  back  on  the 
streets  and  the  courts  don't  seem  to  pay  attention.  And  I  also  hear 
they  feel  their  hands  are  tied.  But  I  don't  hear  much  from  the  offi- 
cer on  the  street,  the  cop  on  the  beat  or  from  their  superiors,  get 
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rid  of  that  exclusionary  rule,  we  can't  live  with  it.  Is  that  just  New 
York 

Mr.  McCann.  I  would  agree.  I  think  they  have  learned. 

Mr.  Larkin.  Well,  I  think  what  you  have  is  a  situation  where  you 
have  people  that  will  naturally  adjust  their  behavior  over  time  to 
fit  what  is  required  of  them.  Law  enforcement  officers,  like  a  pros- 
ecutor, if  told  they  can't  do  something  and  they  have  no  way  to 
change  that  whether  or  not  they  would  like  to  change  it,  will  adjust 
behavior  if  they  have  to. 

To  some  extent  that  is  true,  but  what  we  are  talking  about  in 
this  case  is  whether  an  officer  who  in  the  view  of  a  court  has  acted 
reasonably,  nonetheless,  is  going  to  be  that  the  evidence  has  to  be 
suppressed.  We  are  talking  not  about  the  case  of  Mapp  v.  Ohio, 
where  there  are  outrageous  actions  by  law  enforcement  officers. 
Those  I  think  have  largely  disappeared. 

We  are  talking  about  cases  where  reasonable  people  can  disagree 
over  the  right  answer  to  the  problem,  and  I  don't  think  law  enforce- 
ment officers  in  that  circumstance  would  say  that  this  is  not  a  val- 
uable way  for  the  law  to  proceed.  I  think  they  would  all  say  that 
if  they  reasonably  believe  that  what  they  were  doing  is  lawful  and 
they  were  told  by  a  judge  that  what  you  did,  any  reasonable  person 
would  have  thought  was  lawful,  I  think  any  officer  who  knows 
those  two  facts  would  s^y,  it  makes  no  sense  then  to  exclude  the 
evidence. 

So  if  you  put  that  type  of  question  to  them,  I  think  the  officers 
in  your  district  or  any  other  would  say  yes,  this  is  a  valid  advance 
in  the  criminal  justice  system  and  it  is  one  that  this  committee 
should  make. 

Mr.  SCHUMER.  Thank  you. 

Mr.  McCOLLUM.  Thank  you,  Mr.  Schumer. 

Unless  another  member  has  a  burning  question,  we  need  to  move 
on. 

Thank  you,  Mr.  Larkin  and  Mr.  McCann,  for  spending  the  time. 

Mr.  McCann.  Could  I  say  that  in  the  bottom  of  my  heart,  I  don't 
believe  there  are  few  more  subjects  of  greater  import  to  the  Repub- 
lic than  what  we  have  been  discussing  this  morning. 

Mr.  McCOLLUM.  We  understand  that  and  thank  you  for  the  time 
you  have  spent,  and  we  appreciate  it  very  much. 

Today,  our  final  panel  will  address  the  topic  of  crime  prevention. 
As  the  panel  comes  forward,  I  will  read  something  to  introduce 
each  one  of  them  in  the  essence  of  saving  time. 

First,  we  have  John  DiLulio,  professor  of  politics  and  public  af- 
fairs at  Princeton  University  and  director  of  the  Brookings  Institu- 
tion Center  for  Public  Management  here  in  Washington.  He  is 
widely  published  and  is  the  author  of  the  seminal  book  now  being 
used  around  the  country  for  first-year  college  courses  on  govern- 
ment. He  is  also  the  son  of  a  Philadelphia  police  officer. 

Our  next  witness  is  Judge  Richard  Gebelein,  the  former  attorney 
general  of  Delaware.  A  superior  court  judge,  who  currently  presides 
over  the  Wilmington,  DE,  drug  court  programs. 

Our  third  witness,  Lynn  Curtis,  is  president  of  the  Eisenhower 
Foundation,  an  organization  which  focuses  on  the  causes  and  pre- 
vention of  violence.  Dr.  Curtis  was  urban  policy  advisor  to  the  Sec- 
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retary  of  Housing  and  Urban  Development  from  1977  to  1981,  and 
has  testified  numerous  times  before  committees. 

The  final  witness  is  Bennie  Click,  chief  of  police  for  the  city  of 
Dallas.  He  previously  served  as  a  police  officer  for  28  years  in 
Phoenix,  AZ.  He  has  long  been  a  strong  proponent  of  community 
policing. 

Thank  all  of  you  for  taking  the  time  to  come  today  and  being 
with  us  at  this  time. 

Our  first  witness  we  would  like  to  call  on  is  Lynn  Curtis. 

Your  written  testimony  will  be  admitted  as  part  of  the  record. 
Please  give  us  a  summary. 

STATEMENT  OF  LYNN  A.  CURTIS,  PRESIDENT,  MILTON  S. 
EISENHOWER  FOUNDATION 

Mr.  Curtis.  Thank  you,  Mr.  Chairman. 

The  position  of  the  Eisenhower  Foundation  when  it  comes  to 
crime  policy  is  that  we  ought  to  stop  doing  what  doesn't  work  and 
use  the  money  so  saved  to  expand  what  does  work  to  a  scale  that 
is  equal  to  the  dimensions  of  the  problem.  I  believe  that  H.R.  3 
does  just  the  opposite.  It  takes  what  doesn't  work  and  expands  it. 
H.R.  3  takes  what  does  work  and  reduces  it.  In  addition,  I  believe 
that  the  block  grant  provisions  in  H.R.  3  are  too  narrow  and  have 
too  many  strings  attached.  I  can  tell  you  more  about  that  during 
questions. 

The  block  grant  provisions  of  H.R.  3  are  not  decentralized 
enough.  They  are  not  consistent  with  the  new  federalism  because 
they  don't  get  enough  of  the  money  to  the  grassroots  levels  of  deci- 
sionmaking where  crime  prevention  is  most  effective. 

On  all  of  those  grounds,  I  believe  it  is  important  to  keep  the  1994 
crime  bill  as  is.  It  was  a  well-thought-out,  bipartisan  bill  with  a  lot 
of  consideration  by  both  sides.  It  is  a  wise  piece  of  legislation. 

Let  me  be  a  little  more  clear  on  what  doesn't  work  and  what  does 
work,  Mr.  Chairman.  In  many  ways,  the  least  successful  crime  pre- 
vention program  of  the  1980's  was  trickle-down,  supply-side  eco- 
nomics. In  the  words  of  conservative  analyst  Kevin  Phillips,  the  re- 
sult was  that  the  rich  got  richer  and  the  poor  got  poorer.  The  rich 
tended  to  be  white.  The  poor  tended  to  be  black.  Racial  tensions 
were  increased,  and  Los  Angeles  erupted  in  flames. 

The  trickle-down  economics  of  the  1980's  also  increased  the  na- 
tional debt  from  $800  billion  to  $3  trillion.  That,  in  effect,  pre- 
vented us  from  carrying  out  many  programs  we  already  know  are 
successful. 

In  addition,  the  t  ')  Training  Partnership  Act,  which  was  passed 
in  the  1980's  has  failed,  according  to  studies  commissioned  by  the 
Reagan  administration.  That  is  important  because  scientific  eval- 
uations show  that  effective  job  training  can  reduce  crime. 

We  know  that  more  and  more  prisons  do  not  result  in  less  and 
less  crime.  We  know  that  prisons  cost  up  to  $100,000  to  build.  And 
it  costs  up  to  $30,000  to  maintain  someone  in  a  cell  for  a  year.  It 
is  not  cost-effective  to  the  taxpayer  to  build  more  prisons  beyond 
the  1994  bill.  We  know  that  one  out  of  every  four  young  African- 
American  males  is  in  prison,  on  probation  or  parole  at  any  one 
time.  It  is  one  out  of  three  in  the  State  of  California,  and  one  out 
of  every  two  in  Washington,  DC.  In  many  ways,  prison-building 
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therefore  has  become  part  of  our  civil  rights  poHcy.  We  know  that, 
while  we  tripled  our  prison  space,  we  reduced  appropriations  for 
housing  the  poor  by  80  percent,  so  in  some  ways  prison-building 
has  become  part  of  our  national  housing  policy  for  the  poor. 

At  the  same  time,  we  know  that  a  great  deal  of  prevention  has 
worked,  based  on  scientific  evaluations.  The  most  successful  across- 
the-board  prevention  program  is  Head  Start,  at  least  according  to 
the  conservative  CEO's  on  the  Committee  for  Economic  Develop- 
ment in  New  York.  They  said  that,  for  every  dollar  invested  in 
Head  Start,  we  get  $5  in  benefits — in  terms  of  less  crime,  less 
drugs,  less  school  dropouts,  less  welfare  dependency,  more  employ- 
ability.  It  just  makes  economic  sense. 

We  know  from  an  evaluation  by  Columbia  University  that  safe 
havens,  sanctuaries  off  the  streets,  boys  and  girls  clubs  in  public 
housing  have  been  cost-effective  in  reducing  crime. 

We  know  from  evaluations  by  the  Eisenhower  Foundation  that 
organizations  like  the  Argus  Living  for  Learning  Center  on  East 
160th  Street  in  the  South  Bronx  have  been  successful  as  commu- 
nity schools  which  have  taken  school  dropouts  and  provided  reme- 
dial education,  employment  training  and  job  placement. 

We  know  that  other  such  private  sector,  nonprofit  youth  develop- 
ment organizations  have  partnered  very  well  with  police  depart- 
ments. For  example,  the  Eisenhower  Foundation  has  just  com- 
pleted a  study  in  which  we  evaluated  nonprofit  youth  development 
groups  working  with  police  in  Boston,  Chicago,  Philadelphia,  and 
San  Juan.  The  result  was  that  we  reduced  crime  by  20  to  30  per- 
cent in  the  target  neighborhoods.  These  results  were  statistically 
significant. 

Such  problem-oriented  policing  can  stabilize  neighborhoods  for 
economic  development.  That  can  create  jobs  for  high-risk  kids  if 
they  have  Argus-type  programs.  They  can  get  to  the  job  training 
if  they  are  in  some  of  the  safe  haven  sanctuaries  off"  the  street. 
They  can  get  to  the  sanctuaries  if  they  have  Head  Start  preschool. 
And  so  the  principles  underlying  success  seem  to  be  "multiple  solu- 
tions to  multiple  problems,"  to  quote  Professor  Lisbeth  Scharr  at 
Harvard  University.  In  other  words,  what  we  need  is  comprehen- 
sive interdependence  in  our  crime  prevention  programs. 

Can  we  find  the  money  to  do  this?  Of  course,  we  can  if  we  really 
want  to.  We  found  the  money  to  fight  the  gulf  war;  we  found  the 
money  to  bail  out  the  savings  and  loans.  It  is  a  matter  of  political 
will. 

Given  that  we  know  what  works  and  given  that  we  can  find  the 
money  if  we  really  want  to,  the  problem  is  not  so  much  the  "Boyz 
N  the  Hood,"  as  the  boys  on  the  Hill. 

Congress  does  not  base  policy  on  scientific  evidence — but  more  on 
political  ideology.  Congress  is  not  organized  to  create  multiple  solu- 
tions and  comprehensive  interdependence.  It  creates  legislation 
that  is  fragmented  and  categorical.  Why,  for  example,  should  a 
committee  called  judiciary  be  dealing  with  the  subject  of  crime, 
when  many  of  the  solutions  embrace  education,  employment,  and 
human  resources? 

Unless  Congress  has  real  control  over  the  lobbyists  on  K  Street 
with  the  thousand-dollar  suits  and  alligator  shoes,  and  unless  we 
have  true  campaign  finance  reform,  I  suggest  that  there  will  never 
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be  enough  money  to  implement  what  works  on  a  scale  equal  to  the 
dimensions  of  the  problem. 

If  you  look  at  history,  most  great  civilizations  have  fallen  not  be- 
cause of  external  threat,  but  because  of  internal  decay.  The  inter- 
nal decay  of  America  is  defined  by  crime,  race,  and  poverty — and 
by  how  we  are  unable  to  carry  out  and  find  answers  to  those  prob- 
lems even  though  solutions  exist.  If  we  continue  such  policy  for  the 
poor,  for  the  working  classes,  and  for  the  newly  anxious,  middle 
classes,  the  American  dream  will  continue  to  be  deferred. 

What  happens  to  a  dream  deferred?  Does  it  dry  up  l^e  a  raisin 
in  the  Sun  or  fester  like  a  sore  and  then  run?  Does  it  stink  like 
rotten  meat,  or  sugar  over  like  a  syrupy  sweet?  Perhaps  that 
dream  just  sags  like  a  heavy  load.  Or,  Mr.  Chairman,  does  it  ex- 
plode? 

Thank  you. 

Mr.  McCoLLUM.  Thank  you,  Mr.  Curtis. 

[The  prepared  statement  of  Mr.  Curtis  follows:] 
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Prepared  Statement  of  Lynn  A.  Curtis,  President,  Milton  S.  Eisenhower 

Foundation 

Introduction  and  Executive  Summary 

A  common  sense  crime  policy  should  stop  doing  what  doesn't  work  and  use  the  money 
saved  to  invest  in  what  does  work. 

There  is  almost  no  scientific  evidence  that  more  and  more  prisons  result  in  less  and  less 
crime.  Prison  building  is  extremely  expensive  -  up  to  $100,000  per  cell  to  build  and  up  to 
$30,000  per  year  to  keep  someone  in  prison.  This  throws  money  at  the  problem.  Today, 
America  has  the  highest  rates  of  incarceration  in  the  industrialized  world,  but  also  the  highest 
rates  of  violent  crime.  Nor  is  there  much  scientific  evidence  that  boot  camps  work.  (See 
figures  9  -  12.) 

At  the  same  time,  there  is  considerable  evidence  based  on  scientific  evaluations  that  many 
prevention  programs  work  to  reduce  crime,  and  other  interrelated  problems.  Scientifically-based 
examples  include  variations  on  Head  Start  preschool;  boys  and  giris  clubs  in  public  housing  that 
provide  safe  havens  after  school  for  mentoring  by  big  brothers  and  big  sisters;  private  sector, 
nonprofit  community-based  inner-city  schools,  like  the  Argus  Community  in  the  South  Bronx, 
which  provide  remedial  education,  job  training  and  job  placement  in  a  strictly  drug  free  setting; 
and  partnerships  between  private,  nonprofit  youth  development  organizations  and  police,  working 
out  of  neighborhood-based  ministations.    (See  figures  14  and  15.) 

H.R.3  could  eliminate  all  prevention  funding  from  the  1994  crime  bill,  if  increased  levels 
of  prison  building  are  not  approved.  Even  if  prevention  monies  are  included,  via  block  grants, 
the  level  of  prevention  spending  would  be  significantly  less  than  in  the  1994  crime  bill.  And 
the  H.R.3  guidelines  for  block  grant  uses  are  excessively  narrow.  They  do  not  sufficiently  allow 
for,  or  encourage,  initiatives  proven  to  work,  like  prevention  by  private,  inner-city,  nonprofit, 
community-based  youth  development  organizations.  In  this  regard,  we  encourage  the 
Subcommittee  to  review  legislation  being  proposed  by  Senator  Nancy  Kassenbaum  and 
Congressman  William  Goodling  on  funding  of  community  youth  development  organizations. 

H.R.3  is  based  more  on  political  ideology  than  scientific  evidence.  It  expands  what 
doesn't  work  (prisons)  and  reduces  what  does  work  (prevention).  As  such,  it  is  cost-ineffective 
to  the  average  taxpaying  citizen  and  voter.    It  is  wiser  to  stick  with  the  1994  crime  bill. 


A  Broader  Vision 

Beyond  the  merits  of  any  legislation  presently  being  proposed,  what  is  the  best  future 
policy,  based  on  what  works? 

The  answer  to  this  question  must  take  into  account  how,  as  a  result  of  supply  side,  trickle 
down  economics  in  the  1980s,  "the  rich  got  richer  and  the  poor  got  poorer,"  in  the  words  of 
conservative  analyst  Kevin  Phillips.  During  the  1980s,  children  living  in  poverty  nationwide 
increased  twenty-two  percent  and  average  hourly  wages  fell  by  more  than  nine  percent.   In  the 
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shadow  of  some  of  the  most  sophisticated  medical  centers  anywhere,  infants  in  Washington  and 
Detroit  had  higher  rates  of  mortality  than  in  Cuba  and  Bulgaria.  (See  figures  1  -  7  and  13.) 
As  a  result  of  the  federal  disinvestments  of  the  1980s,  the  famous  prophesy  of  the  1968  Kemer 
Commission,  of  two  societies,  one  Black,  one  White  ~  separate  and  unequal  --  is  more  relevant 
today  and  more  complex,  with  the  emergence  of  multiracial  disparities  and  growing  income 
segregation. 

Given  these  realities,  it  would  make  sense  to  focus  crime  prevention  policy  based  on  what 
works  on  the  hard  core  poor  in  the  cities,  the  roughly  ten  percent  of  the  population  who  live  in 
urban  areas  of  concentrated  long-term  poverty,  and  whose  violence  and  suffering  has  a 
disproportionate  effect  on  American  life,  class  tension  and  race  tension. 

Scientific  evaluations  over  the  last  two  decades  suggest  that  policies  that  work  can  be 
summarized  as  investing  in  people  ~  especially  children  and  youth  ~  and  using  those  investments 
as  much  as  possible  for  reconstructing  our  cities. 


Investing  in  Children 

Head  Start  is  not  perfect.  But  it  has  been  evaluated  as  perhaps  the  most  cost-effective, 
across-the-board  inner-city  prevention  strategy  ever  developed.  (See  figure  14.)  Yet,  today, 
whereas  more  than  fifty  percent  of  the  nation's  higher  income  families  ($35,000  and  above) 
enroll  their  three-year-olds  in  preschool,  the  enrollment  rate  is  only  seventeen  percent  for  lower 
income  families.  It  is  noteworthy,  if  frustrating,  that  the  Kemer  Commission  called  for 
"building  on  the  successes  of  Head  Start"  more  than  twenty-five  years  ago.  It  is  time  to  extend 
Head  Start  to  all  eligible  children,  even  though  it  is  clear  from  programs  like  Project  Beethoven 
in  Chicago  public  housing  that  preschool  needs  to  be  complemented  by  multiple  youth, 
employment,  economic  and  community  policing  innovations  in  the  most  deteriorated 
neighborhoods. 


Investing  in  Youth 

Over  the  last  twenty  years,  despite  pessimistic  rhetoric  that  "nothing  works,"  and  in  the 
face  of  twelve  years  of  federal  government  disinvestment,  many  community-based,  non-profit 
ventures  have  shown  encouraging  successes  in  tackling  the  problems  of  violence  and  drug  abuse 
among  urban  youth.  Illustrations  include  the  Argus  Community  in  the  Bronx,  Centro  Sister 
Isolina  Ferre  in  Puerto  Rico,  Delancey  Street  in  San  Francisco  and  Project  Redirection 
nationwide.  Many  of  them  have  been  judged  successful  in  careful  scientific  evaluations.  Most 
have  "bubbled  up"  from  the  grassroots,  thus  providing  "ownership"  for  the  disadvantaged. 
Often,  they  have  evolved  because  the  more  traditional  service  delivery  mechanisms  for  the  youth 
of  the  inner  city-including  the  schools—have  failed. 
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When  we  look  at  the  successes  for  high  risk  youth  in  the  inner  city  that  have  built  up  a 
reasonable  amount  of  scientific  evaluation,  as  well  as  the  initiatives  that  seem  on  the  right  track 
but  need  more  rigorous  evaluation,  several  lessons  seem  clear: 


•  There  is  value  in  organizing  and  implementing  non-profit 
youth  organizations  at  the  grassroots  level. 

•  Multiple  solutions  are  needed  for  multiple  problems-the 
"butterfly  effect"  applies. 

•  Solutions  need  to  be  flexible  and  staff  need  to  be  caring 
and  tenacious. 

•  Sound  management  must  be  put  in  place. 

•  A  way  must  be  found  to  secure  a?  least  minimal  resources 
year  after  year. 


The  Butterfly  Effect 

For  example,  Vaclav  Havel,  President  of  the  Czech  Republic,  has  written  of  the 
"butterfly  effect": 

It  is  a  belief  that  everything  in  the  world  is  so  mysteriously  and 
comprehensively  interconnected  that  a  slight,  seemingly 
insignificant  wave  of  a  butterfly's  wing  in  a  single  spot  on  this 
planet  can  unleash  a  typhoon  thousands  of  miles  away. 


We  are  not  certain  about  typhoons  far  away,  but,  in  the  inner  city,  interconnectedness 
is  not  at  all  mysterious  in  successful  programs  for  children  and  youth. 

Most  of  the  successful  programs  begin  with  some  form  of  "sanctuary"  (a  place  to  go)  off 
the  street.  It  may  be  residential,  as  Delancey,  non-residential,  as  Centro  or  both,  as  Argus. 
Paid  and  volunteer  mentors  function  as  "big  brothers"  and  "big  sisters"  ~  offering  both  social 
support  and  discipline  in  what  amounts  to  an  "extended  family." 

Often  youth  who  need  such  social  investments  are  teen  parents  who  receive  counseling 
in  parenting  skills,  as  in  Project  Redirection.  In  some  successes,  where  feasible,  mentoring  and 
counseling  also  involve  the  parents  of  the  youth  who  receive  the  mentoring. 
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Not  uncommonly,  a  goal  of  the  mentoring  process  is  to  keep  youth  in  high  school  or  to 
help  them  receive  high  school  equivalency  degrees,  sometimes  in  alternative,  community-based 
organizational  settings,  as  Argus.  Here,  too,  there  are  many  variations  among  successful 
programs.  They  include  day  care  for  the  infants  of  teen  parents.  Remedial  education  in 
community-based  settings  often  can  be  pursued  with  the  help  of  computer-based  programs,  like 
those  developed  by  Robert  Taggert  with  US  Basics,  which  allow  a  youth  to  advance  an  entire 
school  year  through  two  or  three  months  of  one-on-one  work  with  a  computer.  There  are 
vocational  incentives  to  stay  in  school,  like  the  Hyatt  hotel  management  and  food  preparation 
course  being  run  by  Youth  Guidance,  at  Roberto  Clemente  Community  Academy  in  Chicago, 
which  assures  a  job  with  Hyatt  upon  graduation. 

Some  successful  community  non-profit  programs  also  link  high  school  education  either 
to  job  training  or  to  college.  When  job  training  is  undertaken,  social  support  and  discipline 
continue,  firequently  in  community-based  settings,  as  is  the  case  with  Argus,  and  there  is  a  link 
between  job  training  and  job  placement.  The  training-placement  link  is  crucial  because  the 
present  American  national  job  training  program  for  high  risk  youth  --  the  Job  Training 
Partnership  Act  ~  does  not  adequately  place  such  youth  in  jobs.  In  successful  programs, 
sometimes  job  placement  is  in  the  immediate  neighborhood  of  a  sponsoring  community-based 
organization  ~  as  in  initiatives  which  train  young  workers  to  rehabilitate  houses,  like 
YouthBuild.    This  can  help  in  the  social  and  economic  development  of  the  neighborhood. 

There  are  some  promising  ventures  where  this  combination  of  youth,  social  and  economic 
development  is  assisted  by  community-based  and  problem-oriented  policing,  as  is  the  case  with 
the  Centro  San  Juan  residential  police  mini-station  and  nonresidential  ministations  in 
Philadelphia.  Such  joint  ventures  by  youth/community/police  have  reduced  crime,  based  on 
careful  evaluations.  (See  figure  15.)  The  crime  reduction  can  help  encourage  businesses  and 
the  public  sector  to  stay  or  build  in  the  inner  city.  If  this  economic  development  is  planned 
correctly,  it  can  provide  jobs  for  high-risk  youth.  The  youth  can  qualify  for  the  jobs  if  they 
have  adequate  job  training,  and  if  they  stay  in  school.  Staying  in  school  is  made  easier  by  "big 
brothers/big  sister"  mentoring  and  "extended  family  sanctuaries  off  the  street. "  Children  can 
survive  long  enough  to  get  into  these  sanctuary  initiatives  if  they  have  Head  Start. 

What  works,  then,  for  youth  at  risk  of  getting  into  trouble  seems  to  embrace  a  "multiple- 
solutions  "  formula  including:  sanctuary,  extended  family,  mentoring,  positive  peer  pressure, 
social  support,  discipline,  educational  innovation  that  motivates  a  youth  to  obtain  a  high  school 
degree,  job  training  (which  continues  social  support)  linked  to  job  placement,  feasible  options 
for  continuing  on  to  college,  employment  linked  to  economic  development,  and  problem-oriented 
policing,  which  is  supportive  of  the  process  for  youth  social,  community  and  economic 
development. 

Not  all  youth  successes  have  all  of  these  components,  but  multiple  solutions  always  are 
evident  in  the  formula. 
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Similarly,  the  program  successes  tend  to  have  multiple  good  outcomes.  Not 
uncommonly,  in  successfully  evaluated  programs,  these  outcomes  include  some  combination  of 
less  crime,  less  gang-related  behavior,  less  drug  abuse,  less  welfare  dependency,  fewer 
adolescent  pregnancies,  more  school  completion,  more  successful  school-to-work  transitions  and 
more  employability  among  targeted  high-risk  youths.  The  communities  where  young  people  live 
can  experience  business,  housing  job  and  economic  development. 

As  with  the  multiple  solutions  in  the  program  formula,  not  all  model  programs  and 
replications  achieve  all  of  these  good  outcomes.  But  the  point  is  that  multiple  good  outcomes 
are  the  rule,  not  the  exception. 


Replication  is  Possible  But  Not  Easy 

In  a  speech  before  the  nation's  governors.  President  Clinton  has  talked  about  "the  need 
to  make  exceptions  to  the  rule."  In  the  private  sector,  he  said,  exceptions  do  become  the  rule 
quickly,  if  they  are  successful.  Everyone  else  in  the  market  needs  to  adapt  or  be  driven  out. 
But,  in  the  public  sector,  he  said,  it  is  much  more  difficult  to  make  exceptions  the  rule. 

These  are  important  insights.  It  is  true  that  the  "social  technology"  of  how  to  replicate 
inner-city  community-based  non-profit  programs  is  rather  primitive.  However,  the  difficulties 
that  m.ust  be  overcome  are,  in  the  words  of  Lisbeth  Schorr,  "not  insurmountable."  David 
Hamburg,  President  of  the  Carnegie  Corporation,  believes  that,  "we  know  enough  to  act  and 
can't  afford  not  to  act."    And  Joy  Dryfoos,  in  Adolescents  at  Risk,  concludes: 

Enough  is  known  about  the  lives  of  disadvantaged  high-risk  youth 
to  mount  an  intensive  campaign  to  alter  the  trajectories  of  these 
children.  Enough  has  been  documented  about  the  inability  of 
fragmented  programs  to  produce  the  necessary  changes  to  proceed 
toward  more  comprehensive  and  holistic  approaches. 


In  many  important  ways,  then,  we  need  to  stop  thinking  in  terms  of  experiments  and 
demonstration  programs  alone.  We  need  to  start  implementing  and  replicating  what  already 
works. 

It  is  time  for  a  new,  dynamic,  creative  implementing  agency.  We  propose  a  national 
non-profit  Corporation  for  Youth  Investment,  funded  by  the  federal  government  and  the  private 
sector.  The  Corporation  needs  to  replicate  the  shared  components  that  seem  to  underlie  success 
of  community-based,  non-profit  development  programs  for  high  risk  youth  at  a  sufficient  scale 
to  begin  to  create  a  national  impact. 
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National  Education  Policy  for  the  Inner  City 

Unlike  Japan  and  many  European  nations,  the  U.S.  makes  its  decisions  about  education 
locally,  without  mandates  from  a  government  ministry.  The  U.S.  Department  of  Education  does 
not  buUd  schools,  hire  teachers,  write  textbooks,  dictate  curricula,  administer  exams  or  manage 
colleges  and  universities. 

But  the  federal  Department  of  Education's  mission  is  to  expand  educational  opportunity, 
set  standards,  innovate  new  ideas  which,  if  successful,  can  be  replicated  locally,  undertake 
careful  evaluations  and  disseminate  information. 

We  recommend  that  the  Department  of  Education  implement  the  recently  proposed 
reforms  of  the  Elementary  and  Secondary  Education  Act  of  1965,  carry  out  the  National  Urban 
Schools  Program  proposed  by  the  Carnegie  Foundation  and  the  middle  school  reform  proposed 
by  the  Carnegie  Council,  replicate  the  School  Development  Plan  of  Yale  Professor,  James 
Comer,  replicate  the  Eugene  Lang  "I  Have  A  Dream"  Program  and  the  Cities  in  Schools 
Program  if  comprehensive  evaluations  show  their  worth,  experiment  with  still  unproven 
vocational  and  apprenticeship  training,  replicate  already  successful  vocational  and  apprenticeship 
training  Gike  Project  Prepare  in  Chicago),  push  for  more  school  integration  based  on  plans  that 
have  worked  (like  the  one  in  St.  Louis),  and  begin  a  demonstration  that  allows  inner-city 
students  to  pay  off  college  loans  through  community  service.  Department  of  Education  monies 
should  be  leveraged  at  the  rate  of  one  new  federal  dollar  for  each  eight  state  and  local  dollars, 
as  recommended  by  the  Carnegie  Foundation  for  the  Advancement  of  Teaching. 


Job  Training  and  Placement 

We  need  a  new  federal  job  training  and  placement  system  focused  on  high-risk  youth  that 
builds  on  the  Argus  Community,  JobStart,  YouthBuUd,  Comprehensive  Competencies,  and 
appropriate  American  variations  on  German  vocational  training.  As  part  of  the  policy,  the 
minimum  wage  should  be  fully  restored  to  its  1981  purchasing  power. 

The  present  major  federal  job  training  system,  the  Job  Training  Partnership  Act  (JTPA) 
begun  in  the  early  1980s,  has  failed  high-risk  youth  and  needs  to  be  scrapped,  not  just  modestly 
reformed.  Evaluations  have  shown  that,  while  the  results  were  marginally  positive  for 
disadvantaged  adults,  high-risk  youth  in  the  JTPA  program  actually  did  worse  than  comparable 
youth  not  in  the  program.  For  example,  young  men  under  age  twenty-two  who  participated  in 
the  program  had  earnings  $854  lower  than  their  comparison  group,  with  significantly  greater 
deficits  for  those  who  took  on-the-job  training. 

Part  of  the  JTPA  reform  should  be  based  on  Thinking  for  a  Livins;.  the  book  by  Ray 
Marshall,  Secretary  of  Labor  in  the  late  1970s,  and  Marc  Tucker,  head  of  the  National  Center 
on  Education  and  the  Economy.  They  call  for  a  national  employment  and  training  board.  It 
would  be  composed  of  government  officials  and  business,  labor,  and  education  leaders.    The 
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goal  is  to  coordinate  and  streamline  present  job  training  programs.  However,  we  believe  that 
at  least  one-third  of  the  members  of  the  national  board  and  of  local  boards  should  be 
representatives  of  community-based  non-profit  organizations.  The  local  boards  should  replace 
Private  Industry  Councils  (PICs)  as  the  grassroots  public-private  implementing  agencies. 

The  comprehensive  new  federal  program  needed  should  return  job  training  and  placement 
to  pre- 1980  levels.  The  entire  focus  should  be  on  the  truly  disadvantaged.  Training  and 
placement  should  be  through  private,  non-profit  community  development  corporations,  for  the 
most  part. 


Drug  Prevention  and  Treatment 

We  should  reverse  the  current  federal  spending  formula— in  which  most  of  our  $12B-plus 
annual  anti-drug  budget  is  spent  on  law  enforcement  and  interdiction. 

The  expansion  of  Head  Start,  creation  of  a  Corporation  for  Youth  Investment  and 
replacement  of  JTPA  with  a  new  comprehensive  federal  job  training  and  placement  program 
forms  perhaps  the  most  effective  drug  prevention  strategy  for  the  inner  city.  These  multiple 
solutions  tend  to  simultaneously  produce  multiple  good  outcomes,  including  reduction  in  the  use 
of  drugs.  The  demand-side  drug  initiatives  that  have  been  evaluated  as  successful  view  social 
ills  as  interwoven,  requiring  a  more  comprehensive  solution  than  has  been  attempted  over  the 
last  twelve  years. 

Something  close  to  a  consensus  has  emerged  that  significantly  more  funding  is  required 
to  close  the  gap  between  treatment  need  and  availability  among  the  disadvantaged.  Without  it, 
hard  drugs  will  continue  to  ravage  families  and  communities  in  the  inner  city;  drug-related 
violence  will  continue  at  levels  that  place  many  neighborhoods  in  a  state  of  siege.  Unless  we 
begin  to  reverse  that  situation,  it  will  undermine  all  of  our  other  efforts  to  develop  the  inner  city 
economically  and  socially. 

We  need  not  only  more  treatment,  however,  but  also  better  treatment.  Too  often, 
conventional  drug  treatment  is  little  more  than  a  revolving  door,  through  which  addicts  return 
to  essentially  unchanged  communities  with  few  new  skills  for  legitimate  life-and  predictably 
return  again.  Many  addicts,  too,  are  alienated  by  most  existing  treatment  models  and  do  their 
best  to  avoid  them. 

To  overcome  these  limitations,  expanded  drug  abuse  treatment,  intensive  outreach  and 
aftercare  need  to  be  linked  closely  with  youth  enterprise  development,  family  supports,  intensive 
remedial  education  and  other  services.  As  a  high  official  at  the  National  Institute  of  Drug  Abuse 
has  observed,  "For  many  addicts,  it's  not  rehabilitation;  it's  habilitation.  They  don't  know  how 
to  read  or  look  for  work,  let  alone  beat  their  addictions." 
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If  we  do  not  address  these  issues  in  addicts'  lives,  we  insure  that  much  drug  treatment 
will  remain  both  ineffective  and  expensive. 


Better  Evaluation  is  Needed 

In  the  absence  of  sound  evaluation  criteria,  national,  state  and  local  programs  will 
continue  to  be  supported  more  because  they  fit  the  political  fashion  of  the  moment  or  because 
they  are  able  to  capture  media  attention  than  because  of  their  demonstrated  effectiveness.  In  a 
time  of  limited  resources,  we  can't  afford  that. 

Experience  has  suggested  the  need  for  evaluations  of  inner  city  non-profit  programs  to 
include  qualitative,  journalistic  "process"  measures  as  well  as  quantitative  "impact"  outcome 
measures  for  up  to  five  years  with  "test"  and  "comparison"  groups.  These  should  be  measures 
both  of  change  among  high  risk  children  and  youth  and  change  in  the  community.  This  means 
that  we  need  to  "triangulate"  measures  from  multiple  imperfect  sources  and  studies  of  any  one 
program—so  that  judgments  of  success  are  based  on  accumulated  wisdom. 

To  begin  a  process  of  reform,  we  recommend  hard-hitting  Congressional  hearings  and 
critiques  by  Office  of  Management  and  Budget,  the  U.S.  General  Accounting  Office  and  the 
Office  of  Technology  Assessment  to  expose  the  inadequacy  of  most  federal  evaluations  of 
community-based,  high  risk  child  and  youth  initiatives,  and  to  devise  strategies  to  reverse  the 
poiiticalization  of  evaluations.  Non-profit  organizations  in  the  private  sector  must  advocate 
tenaciously  until  this  is  done. 


Linking  Investment  in  Children  and 
Youth  with  Investment  in  Housing  and  Infrastructure 

America  needs  a  conscious  federal  policy  to  link  investment  in  children  and  youth  with 
urban  repair  and  economic  revitalization.  Again,  we  have  many  examples  of  what  already 
works,  based  on  years  of  experience.  We  need  to  expand  them  to  scale,  so  that  there  is 
significant  change  across  the  entire  nation  in  the  lives  of  the  disadvantaged,  the  physical  structure 
of  the  neighborhood  where  they  live  and  the  national  economy  which  impacts  on  the  poor  and 
their  communities. 

The  first  priority  for  a  new  policy  should  be  a  federal  program  in  which  the  U.S. 
Department  of  Housing  and  Urban  Development  (HUD)  ftinds  national,  private  non-profit  sector 
intermediaries  like  the  Local  Initiatives  Support  Corporation  (LISC)  and  the  Enterprise 
Foundation.  In  turn,  these  intermediaries  should  fund  local,  private  non-profit  community 
development  corporations.  The  private  sector  non-profit  intermediaries  must  retain  their  efficient 
and  successful  rehabilitation  of  housing,  without  being  burdened  by  the  infamous  red  tape  of 
HUD.  The  federal  government  will  need  to  provide  oversight,  of  course,  because  the  monies 
are  from  the  public  sector.  Yet  HUD  bureaucrats  should  not  meddle  in  what  has  become  a  small 
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miracle  over  the  last  decade  in  revitalizing  urban  neighborhoods. 


Non-Profit/For-Profit  Integration 

We  need  to  create  a  variety  of  options  for  how  non-profit  and  for-profit  activity  can  be 
interrelated.  For  example,  although  we  believe  that  a  priority  for  housing  rehabilitation  should 
be  on  non-profit  community  development  corporations,  we  recommend  that  HUD  also  build  on 
the  model  of  the  TELESIS  Corporation,  which  is  a  for-profit  economic  development  organization 
with  great  cost-effectiveness  but  also  social  development  wisdom. 


A  National  Community  Development  Bank 

We  recommend  that,  directly  and  through  national  private  sector  intermediaries,  a 
network  of  community  development  banks  be  capitalized.  The  banks  should  be  owned  by  inner 
city  community  partners  and  should  reinforce  the  creation  of  local  for-profit/non-profit  linkages. 

We  believe  that  the  model  for  this  initiative  should  be  the  South  Shore  Bank  in  Chicago. 
Over  the  last  twenty  years,  South  Shore  has  proven  that  a  determined  lender  can  reverse  the 
process  of  urban  decay  and  simultaneously  make  a  profit. 

The  capitalization  of  community  development  banks  should  be  linked  to  tougher 
enforcement  by  HUD  of  the  Community  Reinvestment  Act  of  1977,  which  requires  banks  to 
invest  in  their  communities. 

We  believe  that  a  traditional  federal  agency  might  impose  too  much  bureaucracy  on  a 
new  community  development  banking  system.  A  new  institution  probably  is  needed  -  a 
National  Community  Development  Bank.  One  partial  model  is  the  National  Cooperative  Bank 
(though  without  the  power  struggles  that  revolved  around  its  creation). 


Public  Housing  and  Tenant  Management 

Public  housing  should  not  be  scrapped.  There  are  many  horror  stories.  However,  when 
public  housing  is  well  managed,  as  it  is  by  the  New  York  City  Housing  Authority,  for  example, 
it  should  remain  as  one  of  several  options  for  housing  the  poor.  The  key  to  making  public 
housing  work  better  is  resident  management  of  public  housing  properties.  Where  tenants  are 
well  organized  and  exercise  real  power,  conditions  improve,  based  on  demonstration  programs 
to  date.  Tenant  managed  developments  appear  to  save  money  in  the  long  run  because  tenants 
have  a  greater  stake  in  their  homes  and  therefore  are  less  tolerant  of  destructive  and  costly 
behavior. 
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However,  over  the  1980s  while  there  was  much  talk  about  tenant  management  and 
"empowerment,"  there  was  little  action.  A  few  exemplary  programs  were  touted,  but  these 
experiments  had  little  national  impact.  Accordingly,  the  Administration  and  Congress  should 
provide  adequate  funds  delivered  by  HUD  to  public  housing  authorities  and  then  to  tenants,  so 
that  tenants  can  be  properly  trained  in  managing  their  own  housing  projects.  This  can  be  a  first 
step  to  tenant-owned  developments. 


Innovative  Policing  as  Coinmunity  Development 

Innovative  policing  can  play  an  important  supportive  role  to  economic  and  social 
development  in  low  income  neighborhoods,  whether  they  be  public  housing  communities  or  other 
locales.  We  emphasize  the  word  supportive.  In  a  departure  from  traditional  policy,  we  view 
innovative  policing  not  as  a  criminal  justice  end  but  as  a  means  to  secure  the  community  for 
economic  developmeru. 

Innovations  include  problem-oriented  policing,  community-based  policing,  police  mini- 
stations  that  become  neighborhood  security  anchors  to  facilitate  economic  and  youth 
development,  police  mentoring  of  high  risk  youth  and  more  sensitive  training  of  police. 


Handgun  Control  and  Congressional  Inaction 

Such  improvement  in  public  safety,  reduction  in  fear  and  enhancement  of  neighborhood 
stability  can  be  further  accelerated  by  strong  legislation  to  control  handguns,  as  advocated  by 
the  police,  who  have  lobbied  through  their  national  organizations  for  a  decade  against  the 
National  Rifle  Association  (NRA).  More  teenage  inner  city  males  die  from  gunshots  than  from 
all  natural  causes  combined.  Yet,  this  malignancy  of  handguns  in  urban  America,  which 
contributes  greatly  to  inner-city  neighborhood  breakdown,  is  likely  to  continue  unabated. 

We  believe  that  the  litany  of  unpopular  issues  which  the  NRA  has  come  to  defend  -  like 
"cop  killer"  bullets,  plastic  "terrorist  special"  handguns  and  assault  weapons  ~  make  the  NRA 
increasingly  out  of  touch  with  American  opinion  polls  and  the  police. 

As  with  tobacco,  we  believe  that  firearms  should  be  considered  a  broad  based  public 
health  problem.  It  should  be  attacked  as  such  by,  among  many  other  officials,  the  Surgeon 
General  of  the  U.S.  ~  just  as  former  Surgeon  General  Everett  Koop  launched  the  successful 
attack  against  smoking  in  the  eighties.  The  new  public  health  campaign  must  focus  on  the 
widespread  and  virtually  unregulated  distribution  of  a  hazardous  consumer  product  -  which  must 
therefore  be  taken  off  the  market.  Handguns  and  other  firearms  enjoy  a  unique  role  in  the 
American  consumer  marketplace.  Almost  all  products  sold  in  America  come  under  the 
regulatory  power  of  a  specific  federal  agency  -  to  assure  safety  to  Americans.  Guns  are  one 
of  the  notable  exceptions. 
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We  need  to  build  on  the  tough  policy  proposed  by  Josh  Sugermann  in  his  book,  NRA: 
Money-Firepower-Fear,  as  we  move  beyond  the  twenty-fifth  anniversaries  of  the  firearms 
assassinations  of  Reverend  Martin  Luther  King  and  Senator  Robert  F.  Kennedy. 


Reducing  the  Investment  Gap  and  Employing 
Youth  in  Infrastructure  Repair 

Reducing  the  investment  gap  that  exists  between  the  United  States  and  its  major 
competitors  has  become  perhaps  one  of  the  defining  metaphors  of  the  1990s. 

Above  and  beyond  targeted  economic  development  and  housing  policy  that  employs  high- 
risk  youth  in  the  inner  city,  we  must  incorporate  the  employment  of  high-risk  young  people  into 
the  process  that  reduces  the  investment  gap  and  increases  productivity. 

Estimates  of  the  infrastructure  bill  vary  from  the  $30B  to  $40B  that  will  be  needed  simply 
to  refurbish  the  most  deteriorating  bridges  and  roads  to  the  $500B  investment  during  over  the 
next  decade  proposed  by  New  York  City  investment  banker  Felix  Rohatyn. 

We  endorse  public  sector  jobs  for  both  public  works  and  public  service.  We  believe  that 
the  jobs  can  be  administered  both  through  public  agencies  and  through  non-profit  community 
development  corporations.  Whatever  the  level  of  expenditure  on  public  works  -  and,  we  hope, 
also  on  public  service  —  the  goal  should  be  to  employ  a  substantial  number  of  high-risk  youth. 


Employing  Youth  in  High  Technology 

High  risk  inner  city  youth  and  persons  who  are  getting  off  of  welfare  must  not  be  left  out 
of  the  employment  that  is  generated  by  military  conversion  to  high  technologies  in  domestic 
sectors  to  close  the  investment  gap.  There  already  are  partial  models  for  how  this  can  work. 
If  high-risk  young  people  are  channeled  into  university  education  through  "I  Have  A  Dream" 
and  related  programs,  their  chances  of  employment  in  high  tech  industries  are  improved.  But 
even  if  their  education  ends  with  a  high  school  equivalency  degree,  we-need  a  national  policy 
that  plans  on  their  job  involvement  in  high  tech  operations  and  the  industries  that  serve  them. 
For  example,  in  France,  in  the  city  of  Lille,  there  is  a  training  center  for  computer  maintenance 
by  high-risk  and  disproportionately  minority-foreign-bom  youths  who  have  no  previous  work 
experience.  The  program  is  based  on  a  contract  with  a  corporation  that  deals  in  computer 
maintenance  and  computer  networking  services. 


Needed  Levels  of  Investment 

The  1967-1968  Kemer  Riot  Commission  asked  the  nation  "to  mount  programs  on  a  scale 
equal  to  the  dimension  of  the  problem."  For  the  initiatives  in  this  testimony,  our  estimate  is  that 
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mounting  to  scale  means  $1SB  more  in  annual  appropriations  for  each  often  years  to  implement 
the  recommendations  for  investing  in  children  and  youth.  This  covers  funding  Head  Start 
preschool  at  levels  that  come  close  to  three  years  for  all  eligible  three,  four  and  five  year  olds 
(and  some  two  year  olds),  creating  the  national  Corporation  for  Youth  Investment,  overhauling 
job  training  and  placement  and  starting  to  bring  expenditures  back  to  pre- 1980  levels,  refocusing 
anti-drug  initiatives  to  prevention  and  treatment,  and  implementing  promising  inner  city  school 
reforms  ~  including  refinement  of  the  Elementary  and  Secondary  Act  of  1965,  implementation 
of  the  recommendations  form  the  several  Carnegie  reports,  replication  of  the  Comer  plan, 
replication  of  programs  like  "I  Have  A  Dream"  if  evaluations  show  them  to  be  successful,  and 
continued  innovation  in  vocational  and  apprenticeship  programs  like  Project  Prepare  and  Project 
ProTech.  The  prime  federal  funding  agencies  for  these  ventures  are  Labor,  HHS,  Education  and 
Justice. 

The  interrelated  need  is  for  $15B  more  per  year  in  annual  budget  appropriations  for  each 
often  years,  at  a  minimum,  to  implement  the  recommendations  here  for  reconstructing  the  inner 
cities  and  for  closing  the  investment  and  productivity  gaps.  The  bulk  of  this  funding  is  for 
employing  the  truly  disadvantaged  and  high-risk  youth  in  the  urban  reconstruction.  The  work 
will  expand  housing  and  rehabilitation  delivered  by  non-profits  as  well  as  by  those  for-profits, 
like  TELESIS,  which  can  integrate  multiple  solution  youth  development  into  private  sector 
economic  development.  Our  budget  here  also  covers  repair  of  the  urban  infrastructure  that 
employs  inner  city  residents,  creation  of  community  development  banks  in  the  inner  city  owned 
by  people  who  live  there,  expansion  of  tenant  management  in  public  housing,  employment  of 
those  new  community  and  problem-oriented  police  who  live  in  the  inner  city  neighborhoods 
where  they  patrol,  and  pursuit  of  those  high  tech  investments  linked  to  military  conversion  that 
generate  jobs  for  high-risk  youth  and  welfare  populations  in  the  inner  city.  The  prime  federal 
agencies  are  Labor,  HUD,  Transportation,  Commerce,  Justice  -  and  a  new,  independent 
National  Development  Bank. 

It  is  this  level  of  investment  ~  a  minimum  total  of  $150B  in  appropriations  for  children 
and  youth  and  a  minimum  total  of  $150B  in  appropriations  for  coordinated  housing, 
infrastructure  and  high  tech  investment  —  over  a  decade  that  begins  to  address  the  Kemer 
Commission's  "scale  equal  to  the  dimension  of  the  problem." 


Sources  of  Investment  Funding 

As  structural  reforms  at  existing  expenditure  levels  are  enacted  to  improve  the  present 
federal  job  training  and  job  placement  program  and  the  present  low  income  housing  delivery 
system,  we  also  can  begin  to  secure  new  funds  ~  first  by  eliminating  or  retargeting  other 
existing  programs.  For  example  we  can  save  nearly  $5B  per  year  by  increasing  demand  side 
drug  prevention  and  treatment  to  seventy  percent  of  the  anti-drug  budget  and  reducing  prison 
spending. 
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However,  most  of  the  increased  funding  should  be  based  on  reductions  in  the  military 
budget,  reductions  in  the  budget  of  the  Agency  for  International  Development,  and  taxes  on  the 
very  rich.   We  support,  as  well,  higher  taxes  on  tobacco,  alcohol,  firearms  and  bullets. 


The  Common  People 

Can  we  find  the  money?  Of  course  we  can.  Congress  found  the  money  to  fight  the 
Persian  Gulf  War,  and  it  found  the  hundreds  of  billions  of  dollars  needed  to  bail  out  the  failed, 
deregulated  savings  and  loan  industry.    Congress  can  find  the  money  if  it  wants  to. 

To  do  this,  we  need  even  more  than  wise  national  leaders.  In  the  words  of  William 
Greider,  in  Who  Will  Tell  the  People.  "Rehabilitating  democracy  will  require  citizens  to  devote 
themselves  first  to  challenging  the  status  quo,  disrupting  the  existing  contours  of  power  and 
opening  the  way  to  renewal."  Common  people  must  engage  their  surrounding  reality  and 
"question  the  conflict  between  with  what  they  are  told  and  what  they  see  and  experience. " 

In  America,  this  means  old  fashioned  grassroots  political  lobbying  to  gain  full  funding 
for  preschool  modeled  after  the  French  experience  and  job  training  modeled  in  part  after  the 
German  experience.  It  means  massive  voter  registration  of  the  poor,  following  some  of  the 
lessons  of  Canada.  It  means  tight  controls  on  special  interest  group  lobbyists  in  Washington, 
the  people  who  walk  around  in  thousand  dollar  suits  and  allegator  shoes.  It  means  public 
financing  of  political  campaigns,  elimination  of  contribution  loopholes  and  far  shorter  campaigns 
that  limit  both  the  use  of  money  and  the  use  of  television,  as  is  the  case  in  the  United  Kingdom. 

Many  Americans  hold  Congress  in  contempt.  Campaign  finance  reform  is  not  just  the 
best  way  to  control  lobbyists.  It  also  is  the  best  way  to  make  Congress  more  honest.  In 
addition,  legislators  need  to  be  educated  on  how  multiple  solutions  work  best  and  how 
legislation  is  fragmented,  uncomprehensive  and  short  term.  Congressional  appropriation  set 
asides  and  earmarks  should  be  validated  by  the  Congressional  Budget  Office  and  the  Office  of 
Technology  Assessment  on  the  basis  of  scientific  evaluations  proving  their  success. 


The  Dream  Deferred 

Our  most  serious  challenges  to  date  have  been  external.  Serious  external  dangers  remain, 
but  the  graver  threats  to  America  today  are  internal,  and  revolve  around  our  failure  to  deal  with 
crime,  race  and  poverty.  The  greatness  and  durability  of  most  civilizations  has  been  finally 
determined  by  how  they  have  responded  to  such  challenges  from  within.  Ours  will  be  no 
exception. 

With  leadership  both  from  the  top  as  well  as  the  grassroots,  we  can  face  those  challenges 
and  end  that  destruction.  We  no  longer  need  to  defer  the  American  dream  to  substantial  portions 
of  the  American  population  —the  lower  classes,  working  classes  and  anxious  middle  classes. 
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"What  happens  to  a  dream  deferred?"  asked  the  honored  African  American  poet, 
Langston  Hughes: 

Does  it  dry  up 

Like  a  raisin  in  the  sun? 

Or  fester  like  sore-- 

and  then  run? 

Does  it  stink  like  rotten  meat? 

Or  crust  and  sugar  over 

Like  a  syrupy  sweet? 

Maybe  it  just  sags 

Like  a  heavy  load. 

Or  does  it  explode? 
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The  Honorable  Bill  McCollum 

U.S.  House  of  Representatives 
2260  Raybum 
Washington,  DC    20515 

Dear  Congressman  McCollum: 

On  Friday,  20  January,  1995, 1  testified  against  H.R.  3, 1  argued  against  prisons  and 
for  prevention. 

You  asked  me  to  send  examples  of  scientifically  evaluated  prevention  programs. 

Specific  programs  and  demonstrations  which  have  been  scientifically  evaluated  as 
successful  include  Headstart  nationally,  boys  and  girls  clubs  in  public  housing  nationally, 
Centro  Sister  Isolina  Ferre  in  Puerto  Rico  (in  collaboration  with  police),  the  Dorchester 
Youth  Collaborative  in  Boston  (in  collaboration  with  police),  the  James  Comer/Yale  Child 
Study  Center  School  Development  Plan  nationally.  Project  Prepare  in  Chicago,  Youth 
Development  in  Albuquerque,  Job  Corps  nationally,  the  Violent  Juvenile  Offender  program 
nationally,  the  Fairview  Homes  Crime  Prevention  Program  in  Charlotte,  N.C.,  and 
community-based  problem-oriented  policing  in  Newport  News,  Virginia. 


I  mentioned  most  of  these  successes  in  my  written  testimony  and  many  in  my  oral 
testimony.  The  enclosed  Eisenhower  Foundation  report  has  more  documentation  on  these 
successes.  A  new  report,  on  community  policing  and  youth  development,  has  additional 
documentation  and  will  be  released  in  May  1995.  Also  enclosed  is  the  Oxford  University 
Press  book  of  Joy  Dryfoos,  an  E^^^^&s^^gfgg^^^jfinenting  many  successes. 
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The  Honorable  Bill  McCoUum 
January  27,  1995 
Page  2 

I  am  including,  as  well,  a  Rand  Corporation  article  Uiat  shows  why  prison  doesn't 
work. 

Please  call  if  I  can  be  of  further  assistance. 


.Sincere,,,      A  H    ^. 


Lynn  A.  Curtis,  Pb.D. 
President 


LAC/klh 
Enclosures 
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Background  on  Successes 

What  follows  is  more  information  on  the  specific  programs  listed  in  Part  I  as  good 
examples  of  the  successes  upon  which  the  draft  legislation  in  Part  I  was  built.  These  examples 
are  from  the  Milton  S.  Eisenhower  Foundation's  1993  update  of  the  Kemer  Riot  Commission 
of  1968  and  the  Foundation's  book.  Community  Policing  and  Youth  Development,  forthcoming 
in  Spring,  1995.  These  publications  are  available  upon  request,  as  are  specific  citations  from 
the  research  literature  on  the  specific  program  successes  below: 

1.   Headstart 

Head  Start  provides  multiple  solutions  to  the  multiple  problems  of  disadvantaged 
preschoolers  and  their  low-income  families.  Head  Start  enables  children  to  deal  more  effectively 
with  both  their  present  environment  and  with  later  responsibilities  in  school  and  community. 
The  multiple  solutions  embrace  education,  social  services,  medical,  dental,  nutrition,  mental 
health  services  and  parent  involvement  ~  to  enable  each  child  to  develop  to  her  or  his  highest 
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potential.  Head  Start  is  implemented  through  a  nationwide  network  of  1,321  grantees  serving 
approximately  2,050  communities.  The  program  employs  approximately  97,000  persons  and 
enlists  the  aid  of  about  800,000  volunteers  in  these  communities. 

Head  Start  has  been  evaluated  as  perhaps  the  most  cost-beneficial  across-the-board  inner- 
city  prevention  strategy  ever  developed.  In  1985,  the  Committee  for  Economic  Development, 
composed  of  conservative  American  chief  corporate  executives,  concluded,  "It  would  be  hard 
to  imagine  that  society  could  find  a  higher  yield  for  a  dollar  of  investment  than  that  found  in 
preschool  programs  for  its  at-risk  children.  Every  $1.00  spent  on  early  prevention  and 
intervention  can  save  $4.75  in  the  costs  of  remedial  education,  welfare,  and  crime  further  down 
the  road." 

Over  the  years,  a  number  of  scientific  evaluations  have  illustrated  this  cost-benefit  ratio. 
Figure  1  compares  disadvantaged  kids  in  the  Perry  Preschool  program  in  Michigan,  to  similar 
children  not  in  preschool.  The  preschoolers  had  significantly  fewer  arrests,  school  drop  outs, 
cases  of  mental  retardation,  and  experiences  on  welfare  ~  as  well  as  significantly  higher  literacy, 
employment  and  attendance  rates  in  vocational  school  or  college  by  the  age  of  nineteen.  All  of 
those  welcome  outcomes  seemed  interrelated. 

The  Family  Development  Research  Program  operated  between  1969  and  1975  in 
Syracuse.  The  major  program  goal  was,  "The  support  of  child  and  familial  behaviors  that 
sustain  growth  and  development  after  intervention  ceases."     By  age  five,  children  in  the 
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experimental  program  -  girls  and  boys  ~  showed  statistically  meaningful  gains  in  their  cognitive 
functioning  compared  to  control  children.  From  a  longitudinal  study  undertaken  when  the 
Syracuse  children  were  fifteen  years  old,  it  was  apparent  that,  particularly  for  program  boys, 
peer  pressure  from  their  classmates  had  militated  against  their  continuing  to  do  well  in  their 
cognitive  performance.  The  program  girls  retained  their  superior  records,  while  the  program 
boys  did  not.  However,  the  principal  measurable  difference  for  the  program  boys  was  their 
functioning  in  society.  For  the  sixty  experimental  program  children  who  could  be  found  years 
later,  only  six  percent  had  been  placed  under  supervision  of  the  probation  department,  contrasted 
with  twenty-two  percent  of  the  fifty-four  control  children  who  could  be  located.  This  translated 
to  an  estimated  cost  to  society  for  court  processing,  probation  services,  supervision  and  detention 
of  $186  per  child  in  the  program  group  compared  to  an  estimated  $1 ,985  per  child  in  the  control 
group,  more  than  ten  times  as  much. 

As  a  last  example,  the  Yale  Child  Welfare  Research  Program  has  assessed  coordinated 
pediatric  child  care,  social  work  and  psychological  services  given  to  low-income  mothers  and 
their  first  child  over  thirty  months  from  birth.  Ten  years  following  the  end  of  the  services, 
program  boys  were  statistically  less  likely  to  be  involved  in  pre-delinquent  behavior  (like 
truancy)  than  comparison  group  boys. 

2.    Boys  and  Girls  Club  Sanctuaries  in  Public  Housing 

This  program  is  based  on  an  evaluation  by  Columbia  University  from  1987  to  1990.  In 
California,  Florida,  Illinois,  New  York  and  Texas,  housing  projects  with  boys  and  girls  clubs 
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were  compared  with  housing  projects  without  boys  and  girls  clubs.  The  evaluation  showed  that 
the  presence  of  boys  and  girls  clubs  appears  to  reduce  misbehavior.  Where  there  were  clubs, 
arrests  for  juvenile  crime  dropped  by  thirteen  percent,  reported  drug  activity  dropped  by  twenty 
two  percent  and  reports  of  the  presence  of  crack  cocaine  in  housing  declined  by  twenty  five 
percent.  The  evaluation  also  reported  reduced  alcohol  use,  a  decline  in  graffiti  on  the  walls  of 
housing  units  and  a  drop  in  requests  for  repairs  of  vandalism  damage.  The  schools  which  served 
the  young  people  who  lived  in  public  housing  properties  with  boys  and  girls  clubs  found  that 
there  were  fewer  school  absences,  better  grades  and  a  lower  school  failure  rates  than  for  young 
people  in  schools  which  served  public  housing  properties  without  boys  and  girls  clubs. 

3,   Centre  Sister  Isolina  Ferre 

Centro  was  begun  in  the  LaPlaya  neighborhood  of  Ponce,  Puerto  Rico,  in  1968  by  a 
Catholic  nun.  Sister  Isolina  Ferre,  who  had  graduated  from  Fordham  University  in  the  Bronx 
and  then  spent  years  working  on  New  York  City's  toughest  streets.  Playa  de  Ponce  was  a 
community  "where  16,000  people  lived  neglected  by  government  and  private  agencies"  -  with 
delinquency  rates  more  than  twice  that  of  the  rest  of  the  city  of  Ponce,  high  unemployment,  poor 
health  conditions,  no  basic  health  care  services,  and  "few,  if  any,  resources."  Centro  began  on 
the  premise,  "If  family  and  community  could  be  strengthened,  and  meaningful  employment  made 

available,"  it  might  be  possible  to  "make  substantial  progress  in  the  struggle  against 
neighborhood  crime  and  violence." 
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With  this  vision,  Sister  Isolina  began  to  put  into  place  several  programs  designed  to 
develop  the  competence  of  community  youth  —  many  of  whom  were  gang  members.  One 
example  stands  out  especially  --  the  system  of  youth  advocates  or  "intercessors."  These  were 
young,  streetwise  community  people  who  became  all-around  advocates  and  mentors  for  youth 
brought  before  the  juvenile  court.  The  advocates  would  "get  to  know  the  youth  and  his  or  her 
peers  and  family,  and  would  look  into  the  school,  family  and  work  situation,  and  the  day-to-day 
behavior  of  the  youth."  They  would  involve  the  youth  in  a  range  of  developmental  programs 
Centro  began  to  create,  including  job  training,  recreation,  and  tutoring.  Their  role  went  well 
beyond  simple  individual  counseling;  the  advocate  was  to  "become  familiar  with  the  whole  living 
experience  of  the  youth,"  to  work  with  "the  family,  the  peers,  the  school,  the  staff,  the  police 
and  the  court"  -  in  short,  "to  help  the  community  become  aware  of  the  resources  it  had  that 
should  help  the  youth  develop  into  a  healthy  adult.  After  some  initial  mistrust,  the  police  began 
to  work  closely  with  the  intercessors,  often  calling  them  first  before  taking  a  youth  to  court. 

Centro  also  developed  innovative  educational  alternatives  for  youth  at  risk  of  dropping 
out  of  school  and  a  program  of  family  supports  through  "advocate  families"  who  took  the  lead 
in  helping  their  neighbors  with  family  problems.  They  created  an  extensive  job-training 
program,  on  the  premise  that  "building  a  community  without  jobs  for  youth  is  like  trying  to 
build  a  brick  wall  without  cement. " 

The  Journalist  Charles  Silberman,  in  his  1978  book.  Criminal  Violence.  CriminalJustice. 
called  Centro  "the  best  example  of  community  regeneration  I  found  anywhere  in  the  United 
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States. "  LaPlaya  is  considered  the  toughest  neighborhood  in  Ponce.  Over  the  period  of  initial 
operations  of  Centro,  from  1968  to  1977,  the  rate  of  reported  juvenile  offenses  was  fairly 
constant  in  Ponce,  while  it  showed  a  two-thirds  decline  in  LaPlaya. 

Centro  and  the  Eisenhower  Foundation  replicated  the  original  Ponce  program  on  the  other 
side  of  Puerto  Rico,  in  San  Juan.  The  replication  embraces  all  the  original  education,  mediation 
and  employment  initiatives  begun  in  Ponce,  but  adds  community-based  policing.  A  police  mini- 
station  has  been  built  at  the  entrance  to  the  "campus"  where  buildings  for  the  other  initiatives 
are  located.  This  helps  to  secure  the  neighborhood  and  lets  Centro  staff  undertake  its  work 
without  the  kind  of  fear  experienced  in  Project  Beethoven  in  Chicago.  A  police  officer  lives 
with  his  wife  and  three  children  above  the  mini-station,  the  lowest  floor  of  which  has  an  IBM 
computer  training  and  remedial  education  center  (where  the  equipment  therefore  is  protected  by 
the  police  presence).  The  officer  works  on  prevention,  accompanied  by  other  officers  not  in 
residence  but  on  assignment  during  the  day.  The  evaluation  showed  that  crime  went  down  by 
more  than  30%  the  first  year.  This  was  statistically  significant  in  comparison  to  crime  in  the 
rest  of  San  Juan.    Figure  2  shows  the  differences. 

4.   The  Dorchester  Youth  Collaborative 

The  Dorchester  Youth  Collaborative  (DYC)  was  established  in  the  late  1970s,  in  a  low- 
income,  rapidly  changing  Boston  neighborhood  ~  racially  and  ethnically  mixed,  with  large 
Hispanic,  Black  and  White  populations.  DYC  aimed  to  provide  nontraditional  services,  activities 
and  advocacy  for  local  youths  deemed  to  be  at  high-risk  of  gang  involvement,  delinquency,  teen 
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pregnancy,  school  failure  and  substance  abuse  ~  youths  who  were  not  being  adequately  served 
by  more  conventional  social  service  agencies. 

Given  its  existing  commitment  to  youth  services,  an  important  part  of  DYC's  ambitious 
effort  consists  of  Prevention  Clubs.  The  Clubs  are  designed  to  steer  neighborhood  youth  away 
from  the  lures  of  street  life  and  into  structured  activities  to  help  them  develop  self-esteem,  stay 
in  school  or  find  other  educational  alternatives.  DYC  youth  use  the  space  of  the  center  as  a 
physical  sanctuary  from  the  streets  -  an  extended  family  that  provides  "positive  role  models  for 
the  youth  in  contrast  to  what  was  most  visible  to  them  on  a  daily  basis. " 

Several  things  are  noteworthy  about  the  character  of  these  Clubs.  "From  the  beginning," 
as  our  evaluation  of  the  DYC  program  points  out,  "these  groups  were  racially  integrated  and 
bilingual... about  equally  divided  between  Whites,  Blacks  and  Hispanics."  The  kids  really  do 
relate  to  one  another,  as  any  observer  who  spends  a  day  hanging  around  the  DYC  headquarters 
can  attest.  There  is  a  constant  flow  of  young  people  in  and  out,  with  hugs,  handshakes, 
amusement  and  good  will. 

This  was  a  significant  achievement  in  a  community  which  -  like  all  too  many  others  in 
urban  America  —  has  been  racked  by  frequent  racial  conflict  among  its  youth.   The  Dorchester 
community  had  a  very  heterogeneous  racial  composition  and  racial  tensions  were  a  major 
problem.  Developing  an  integrated  youth  program  was  an  important  goal,  rarely  tried  by  other 
agencies,  and  an  important  accomplishment. 
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Moreover,  a  substantial  proportion  of  the  youth  were  extremely  "high-risk... basically 
street  kids,"  as  the  evaluation  puts  it;  kids  who  not  only  faced  severe  family  problems,  drug 
abuse  and  school  failure,  but  who  had  also  been  hard  to  involve  in  structured  activities  of  any 
kind  in  the  past.  The  level  of  deprivation  many  of  them  faced  was  extreme. 

Researchers  from  Rutgers  University  evaluated  the  high-risk  youths  who  went  through 
DYC.  They  were  able  to  collect  considerable  information  on  the  youths  who  participated  in  the 
program,  both  at  intake  and  periodically  thereafter.  They  collected  this  information  on  twenty- 
two  youth,  of  whom  nine  also  were  interviewed  at  length.  Their  findings,  though  frustratingly 
limited,  arc  encouraging. 

Although  a  formal  control  group  of  youth  proved  impossible  to  fmd,  comparisons  to 
Boston  as  a  whole  and  to  Dorchester  provide  some  helpfiil  perspective.  During  the  period  in 
which  the  DYC  youth  cohort  was  tracked  (1983-1987),  Boston's  annual  school  dropout  rate 
averaged  sixteen  percent  (eighteen  percent  among  Blacks  and  Hispanics),  according  to  the  Boston 
Public  Schools'  Office  of  Research  and  Development.  Among  the  DYC  enrollees,  twenty-eight 
percent  had  dropped  out  before  or  shortly  after  joining  the  program.  Program  staff  convinced 
more  than  half  of  the  dropouts  to  return  to  school.  Overall  the  dropout  rate  among  the 
participants  fell  to  fourteen  percent,  slightly  lower  than  the  City's  average  rate  ~  a  promising 
finding  given  the  especially  high-risk  population  DYC  enrolled. 
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Dorchester  District  Court  statistics  showed  that  twenty-seven  percent  of  the  DYC 
enrollees  had  been  arrested  at  least  once,  and  they  continued  to  have  problems  with  the  law  even 
after  joining  the  program,  so  that  the  number  arrested  after  joining  decreased  only  to  twenty- 
three  percent.  While  this  decline  is  somewhat  disappointing,  it  is  important  to  realize  that  during 
this  same  period,  the  number  of  juvenile  arrests  in  the  Dorchester  community  had  increased  by 
sixty-three  percent,  from  three  hundred  eighty-six  in  1983  to  six  hundred  twenty-eight  in  1987, 
according  to  the  Boston  Police  Department. 

Rutgers  concluded  that  the  program  "has  unquestionably  impacted  in  a  positive  and 
dramatic  manner  on  the  lives  of  the  young  people  we  interviewed": 


While  we  do  not  have  an  adequate  comparison  group,  it  is 
important  to  recognize  that  these  participants  entered  the  program 
in  their  pre-and  early  teens.  Six  already  had  been  arrested  prior 
to  their  participation.  They  were  approaching  a  time  when  "anti- 
social" behavior  would  be  more  likely  to  occur,  not  less  likely... 
It  appears  that  the  program  provided  a  structured  yet  supportive 
environment,  during  a  turbulent  time  of  life  in  a  difficult 
neighborhood.  Many  of  those  interviewed  talked  about  DYC 
being  a  family,  sometimes  more  of  a  family  than  the  people  they 
lived  with. 


Importantly,  in  the  1990s,  the  Eisenhower  Foundation  evaluated  a  continuation  of  DYC's 
work.  Police  served  as  mentors  to  program  youth.  DYC  outreach  workers  assisted  community 
police  in  the  neighborhood.  Crime  declined  by  over  20%  over  two  years  in  the  target 
neighborhood.  The  decline  was  statistically  significant  compared  to  Boston  as  a  whole.  Figure 
2  graphs  the  decline  in  crime. 
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5.   The  Comer  School  Development  Plan 

The  Comer  School  Development  Plan  makes  school  a  more  productive,  better  managed 
environment  for  poor  minority  children.  Developed  by  James  P.  Comer,  Maurice  Falk 
Professor  of  Child  Psychiatry  of  the  Yale  University  Child  Study  Center,  the  plan  is  a  form  of 
school-based  management  in  which  parents,  teachers'  aides  form  a  school  governing  team,  which 
establishes  the  school's  curriculum,  activities,  attitudes,  and  values. 

Within  this  management  and  governance  framework,  a  parent  participation  program 
involves  parents  in  classroom  and  other  school  activities.  A  parent  is  hired  to  work  in  each 
classroom  on  a  part-time  basis.  In  addition  to  serving  on  the  governance  team,  parents  are 
encouraged  to  volunteer  as  teacher's  aides,  librarians  newsletter  staff  and  social  activity 
organizers. 

A  school  psychologist  and  other  personnel  reinforce  work  in  support  of  the  process  by 
providing  direct  services  to  children  and  advice  to  the  school  and  parent  leaders. 


The  academic  curriculum  established  by  the  governance  team  is  flexible.  It  varies  from 
school  to  school,  based  on  the  priorities  of  the  team  and  the  needs  of  the  children,  just  as 
successful  inner  city  community-based  programs  combine  comprehensiveness  with  flexibility. 
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Students  in  two  New  Haven,  Connecticut  elementary  schools  where  the  full  program  was 
first  demonstrated  between  I97S  and  1980  showed  improvement  in  attendance  and  academic 
achievement.  One  school  ranked  fourteenth  in  attendance  among  New  Haven  Public  Schools 
in  1975-1976.  After  the  program  was  begun,  the  school  ranked  eighth  or  better  in  all  but  two 
of  the  subsequent  nine  years.  Graduates  of  one  of  the  demonstrations  were  compared  as 
seventh-graders  with  their  classmates  from  another  elementary  school  serving  children  of  the 
same  socioeconomic  status.  The  Comer  graduates  had  considerably  higher  language  skills,  math 
skills,  and  work  study  skills  than  the  comparison  youth.  These  educational  improvements  are 
correlated  with  decreases  in  antisocial  behavior. 

As  a  result  of  the  demonstrated  success,  the  School  Development  Plan  is  now  being 
replicated  widely  in  inner  city  schools  throughout  the  nation.  Professor  Comer  observes,  "We 
haven't  had  a  serious  behavior  problem  in  the  schools  where  we  have  been  involved  in  over  a 
decade. "  He  believes  that  the  strength  of  his  plan  is  its  concentration  on  institutional  change  for 
the  entire  school.  This  also  is  one  of  the  few  programs  evaluated  as  successful  in  inner  city 
locations  which  has  significantly  involved  parents. 


6.   Project  Prepare 

Project  Prepare,  which  began  five  years  ago  as  a  private,  nonprofit  project  backed  by 
federal  funding  through  the  Esenhower  Foundation  and  by  state  funding,  is  a  comprehensive 
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vocational  skills  training  program  for  at-risk  teenagers  in  three  inner-city  Chicago  public  high 
schools.  Implemented  by  Youth  Guidance,  Inc.,  a  citywide,  nonprofit  community  organization, 
the  multiple  solution  project  offers  intensive  job  skills  training  linked  to  job  placement  and 
support  services  (such  as  counseling  and  crisis  intervention).  One  key  component  of  Project 
Prepare  is  the  partnership  with  local  businesses  who  help  train  students  in  exchange  for  offering 
them  jobs  upon  completion  of  the  program. 

Two  hundred  and  seventy-two  students  in  three  schools  participated  in  the  first  year  of 
the  project;  another  two  hundred  and  twenty-seven  students  served  as  comparisons.  (They  did 
not  receive  services  from  the  project  but  continued  in  standard  vocational  education  courses.) 
Upon  entry  into  the  venture,  both  project  youth  and  their  comparison  groups  possessed  similar 
low  grade  point  averages,  low  job  readiness  skills  and  low  class  attendance  rates.  The 
program's  planned  services  were  implemented  fiilly  in  one  school,  Roberto  Clemente  Community 
Academy,  and  in  lesser  degrees  at  the  two  other  schools.  As  might  be  expected,  full 
implementation  yielded  stronger  improvements  in  students'  attendance,  job  readiness  and 
retention  rates. 


At  Clemente,  Hyatt  Hotels  Corporation  has  built  a  state-of-the-art  kitchen  which  trains 
students  in  culinary  arts,  donated  a  chef  from  Hyatt  to  train  them  and  instituted  a  three-year 
curriculum  and  internship  program.  Students  like  the  food  vocational  education  program  because 
of  the  high-tech  equipment,  serious  commitment  from  Hyatt  and  the  dynamic  teachers  and 
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counselors.    The  annual  operating  cost  of  the  project,  including  the  corporation's  donations, 
amounts  to  less  than  $2,000  per  youth. 

The  evaluation  of  the  first  year  of  the  project  showed  that  Clemente  students  who 
received  Project  Prepare's  comprehensive  services  improved  their  job  readiness  skills  and 
attendance  rates  and  stayed  in  high  school  longer  than  comparison  students.  These  differences 
were  statistically  significant.  Dropout  rates  at  Clemente  for  Project  Prepare  students  were 
thirteen  percent  lower  than  for  comparison  students.  Lower  dropout  rates  are  correlated  with 
reduced  antisocial  behavior. 

These  evaluation  findings  are  sufficiently  promising  to  allow  for  replication. 
Accordingly,  Project  Prepare  has  now  expanded  to  another  inner-city  high  school  in  which  the 
McDonald's  Corporation  has  pledged  to  train  and  place  fifty  two  sophomores  from  Wells  High 
School  after  they  complete  a  three-year,  intensive  management  and  business  curriculum  modeled 
after  McDonald's  Hamburger  University  management  courses.  While  attending  the  courses  and 
finishing  high  school,  the  students  are  eligible  for  part-time  jobs  with  local  owners-operators  of 
McDonald's  restaurants. 

7.   The  Argus  Community  Learning  for  Living  Center 

The  Argus  Community  on  East  160th  Street  in  the  Bronx  was  founded  in  1968,  by 
Elizabeth  Sturz,  a  poet  and  former  probation  officer.  Argus  is  a  community-based  center  with 
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programs  for  high-risk  youth  and  adults  ages  seventeen  to  twenty-one,  mainly  African-American 
and  Puerto  Rican.  It  provides  "an  alternative  life  program  for  adolescents  and  adults  who  have 
been  on  the  treadmill  of  unemployment,  under-employment,  street  hustling,  welfare,  substance 
abuse,  crime  and  prison,  and  who  saw  no  way  out  for  themselves." 

Through  residential  and  nonresidential  programs,  Argus  seeks  to  offer  some  fundamentals 
too  often  lacking  in  the  fanulies  and  communities  from  which  these  youth  come.  It  creates  an 
"extended  family"  of  responsible  adults  and  peers  who  offer  "warmth,  nurturance, 
communications,  and  structure,"  and  who  teach  productive  and  family  values.  Within  that 
extended  family  setting,  the  program  offers  prevocational,  vocational  and  academic  training, 
substance  abuse  treatment  and  aftercare  ~  and  works  to  link  those  trained  and  treated  with 
employers  in  New  York  City.  Training  is  offered  in  computer  skills,  desktop  publishing, 
building  management,  weatherization,  and  horticultural  services.  Basic  literacy  skills  and  GED 
preparation  classes  are  delivered  through  an  alternative  school  at  Argus. 

Over  time,  Argus  has  added  programs  for  housing,  treating  and  training  homeless  drug- 
addicted  men,  mentally  ill  drug-addicted  men,  and  drug-addicted  women  with  children.  In 
addition,  family  planning,  health  care  and  early  education  are  offered,  which  not  only  provide 
parenting  assistance  for  the  children  of  teen  mothers  in  the  program  but  also  teach  the  young 
mothers  ~  and  fathers  —  how  to  be  good  parents.  Ms.  Sturz  believes  that  "angry,  alienated 
teenagers  can  be  pulled  in,  can  be  brought  to  the  point  where  they  not  only  do  not  steal  and 
assault  but  have  something  to  give  to  the  society. "  Punctuality,  good  attendance  and  self-respect 


-20 


467 


are  stressed  in  small-sized  classes  by  teachers  who  come  from  the  neighborhood  surrounding 
Argus. 

A  new  Argus  residential  treatment  center  for  pregnant  women,  mothers  and  their  young 
children  now  is  being  built  between  East  135th  Street  and  East  136th  Street  in  the  Mott  Haven 
neighborhood  of  the  South  Bronx.  As  part  of  the  complex,  Argus  hopes  to  create  a  police  mini 
station  at  which  an  assigned  offer  will  actually  live.  The  officer  will  become  acquainted  with 
neighborhood  residents;  become  involved  with  the  children,  mothers  and  community;  and  help 
secure  the  neighborhood  for  human  and  economic  development.  The  concept  will  build  on  the 
residential  police  mini  station  already  operating  in  San  Juan  at  Centro  Sister  Isolina  Ferre  (see 
below). 

The  nonresidential  Argus  program,  the  Learning  for  Living  Center,  is  mostly  for 
teenagers  who  have  a  history  of  drug  use,  have  dropped  out  of  school,  are  victims  of  sexual 
abuse  and  child  neglect  and  abuse  and  who  have  been  involved  with  criminal  acts.  It  is  designed 
as  alternative  life  training  to  prevent  the  need  for  youth  to  end  up  in  the  residential  program,  for 
those  somewhat  older  with  more  serious  problems  -  today,  especially  drug  addiction.  So  a  full 
range  of  intervention  has  evolved,  from  early  prevention  to  treatment. 

Some  people  are  referred  to  Argus  from  throughout  New  York  City.  Mostcome  from 
the  neighborhood.  -Argus  youth  are  at  higher  risk  than  the  clients  of  most  other  community- 
based  youth  agencies  in  New  York  City.  Despite  this  extremely  troubled  clientele,  the  program 
has  had  encouraging  successes. 
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The  Eisenhower  Foundation  evaluated  a  cycle  of  the  Argus  day-time,  nonresidential 
Learning  for  Living  Center.  Youth  were  assessed  over  twenty  weeks  of  training  and  then  over 
a  follow-up  period.  Measures  were  taken  before  and  after,  nine  months  apart,  with  one-hundred 
high-risk  Argus  youth  and  one-hundred  comparable  youths  who  did  not  receive  training.  Argus 
youths  had  higher  salaries,  and  received  more  job  benefits  than  comparison  youth.  To 
complement  the  Eisenhower  findings,  recent  audits  of  the  Argus  job  training  programs  found  that 
no  students  had  criminal  involvement  during  these  training  periods  and  that  eighty  seven  percent 
had  been  placed  successfully  in  training-related  jobs.  The  cost  per  person  for  the  training 
program  was  $16,000.  An  earlier  U.S.  Department  of  Justice-funded  study  also  found  that 
Argus  had  the  best  outcomes  among  fifty  New  York  State  programs  surveyed  in  terms  of  less 
criminal  justice  involvement  and  less  drug  involvement  among  program  youth. 

8,  .Tob  Corps 

Job  Corps  is  an  intensive  multiple  solutions  program  over  one  year  that  takes  seriously 
the  need  to  provide  a  supportive,  structured  environment  for  the  youth  it  seeks  to  assist.  Job 
Corps  features  classroom  courses,  which  can  lead  to  high  school  equivalency  degrees,  counseling 
and  hands-on  job  training  for  very  high-risk  youths.  Hence,  as  in  individual  community-based 
nonprofit  programs,  like  Argus,  Job  Corps  carefully  links  education,  training,  placement  and 
support  services. 
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Corps  programs  are  located  in  rural  and  urban  settings.  Some  of  the  urban  settings  are 
campus-like.  Others  essentially  are  "on  the  street."  In  the  original  design,  a  residential  setting 
provided  sanctuary  away  fh)m  one's  home.  Today,  nonresidential  variations  are  being  tried,  and 
it  will  be  important  to  compare  their  cost-effectiveness  to  the  live-in  design.  Yet,  even  for  the 
non-residential  programs,  the  notion  of  an  extended-family  environment  has  been  maintained. 

In  1991  Job  Corps  trained  roughly  seventy  thousand  young  people  aged  sixteen  to  twenty- 
two,  most  of  them  at  serious  risk  of  drug  abuse,  delinquency,  and  welfare  dependency.  The 
average  family  income  of  Job  Corps  participants  was  less  than  $6,000;  two  out  of  five  came 
from  families  on  public  assistance;  more  than  four  out  of  five  were  high-school  dropouts. 

As  with  Head  Start,  the  Job  Corps  surely  is  not  perfect.  For  example,  there  have  been 
examples  of  violence  and  drug  abuse.  But  the  Job  Corps  population  is  very  high  risk.  And  its 
results  have  been  consistently  positive  and  its  performance  highly  cost-effective.  A  1991 
analysis  by  the  Congressional  Budget  Office  calculated  that  for  each  $10,000  invested  in  the 
average  participant  in  the  mid-1980s,  society  received  roughly  $15,000  in  returns  ~  including 
about  $8,000  in  "increased  output  of  participants"  and  $6,000  in  "reductions  in  the  cost  of 
crime-related  activities." 

Evaluations  conducted  during  the  Reagan  Administration  found  that  seventy-five  percent 
of  Job  Corps  enrollees  move  on  to  a  job  or  to  full-time  study.  Graduates  retain  jobs  longer  and 
earn  about  fifteen  percent  more  than  if  they  had  not  participated  in  the  program.  Along  the 
same  lines,  a  U.S.  General  Accounting  Office  study  concluded  that  Job  Corps  members  are  far 
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more  likdy  to  receive  a  high  school  diploma  or  equivalency  degree  than  comparison  group 
members  and  that  the  positive  impact  on  their  earnings  continues  after  training.  According  to 
one  evaluator,  "Naysayers  who  deny  that  labor  market  problems  are  real  and  serious,  that  social 
interventions  can  make  a  difference,  or  that  the  effectiveness  of  public  programs  can  be 
improved  will  find  little  to  support  their  preconceptions  in  the  experience  of  programs  like  Job 
Corps." 

Yet,  incomprehensibly,  the  Reagan  Administration  tried  to  eliminate  Job  Corps  year  after 
year.  To  its  credit.  Congress  resisted.  To  be  sure,  the  program  is  not  cheap.  Today,  a  year 
in  the  Job  Corps  costs  over  $20,000.  But  no  one  seriously  challenges  that  the  cost  remains 
lower  than  the  $30,000  average  for  a  year  in  a  juvenile  prison  ~  or  that  the  money  provides  a 
much  more  impressive  return  than  the  similar  $19,000  average  cost  for  long-term  residential 
drug  treatment,  which  rarely  provides  anything  resembling  serious  preparation  for  the  world  of 
work. 

In  addition,  fourteen  states  and  twelve  cities  now  operate  year-round  Youth  Corps 
programs  that  incorporate  various  elements  of  the  Job  Corps  experience.  Other  states  and 
communities  operate  summer  programs.  An  evaluation  of  the  California  Conservation  Corps 
found  that  the  work  of  Corps  members  generates  a  positive  economic  return.  (The  fad  of  "boot 
camps"  as  diversion  programs  for  delinquent  youths  in  recent  years  incorporates  some  elements 
of  Job  Corps  discipline  but  little  in  the  way  of  effective  remedial  education,  training  and 
placement.) 
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9.  The  Violent  Juvenile  OfTender  Program 

The  Violent  Juvenile  Offender  Program  was  implemented  from  1981  to  1986  through 
neighborhood-based  organizations  in  the  Bronx,  Chicago,  Dallas,  Los  Angeles,  New  Orleans  and 
San  Diego.  Each  local  version  of  the  program  involved  an  ongoing  needs  assessment  through 
which  neighborhood  resident  councils  planned  and  revised  their  efforts.  Each  local  program  was 
required  to  include  violent-crisis  intervention,  mediation,  family  support  networking  and  youth 
skills  development.  After  thirty-six  months  of  planning  and  implementation,  serious  juvenile 
crime  decreased  in  three  of  the  six  targeted  neighborhoods,  compared  to  crime  rates  in  their 
respective  cities  as  a  whole.  Most  of  the  programs  developed  means  of  financial  support  to 
carry  on  all  or  part  of  the  effort  after  federal  funding  ended. 

10.  The  Fairview  Homes  Crime  Prevention  Program 

The  Fairview  Homes  Crime  Prevention  Program,  which  was  begun  in  Charlotte,  North 
Carolina  public  housing  in  1979.  The  Charlotte  Public  Housing  Authority  received  $450,000 
from  four  federal  departments  ~  HUD,  HHS,  Labor  and  Justice  ~  as  part  of  multiple  solution 
interagency  agreements. 

The  monies  were  used  mostly  to  hire  staff  to  run  programs  within  Fairview  Homes  over 
two  initial  demonstration  years.  Persons  employed  included  professionals,  adult  public  housing 
residents  who  were  "natural  leaders,"  and  high-risk  youth  who  lived  in  the  project.   With  the 
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assistance  of  the  Fairview  tenant  organization,  a  staff  of  sixteen  adult  residents  and  former 
residents  was  hired.  Jobs  also  were  supplied  for  forty-eight  high-risk  youth,  aged  sixteen  to 
nineteen. 

The  program  provided  residents  job  training  and  work  opportunity  in  money 
management,  employment,  health  and  anti-drug  services.  Residents  also  were  trained  in 
ombudsman  and  advocacy  skills—so  that  they  might  leverage  resources  to  continue  the  program 
after  the  initial  funding  ended.  Employment  was  chosen  to  nurture  personal  growth,  skill 
development  and  control  over  one's  environment  and  life. 

An  evaluation  between  1979-1981  showed  that  crime  rates  in  Fairview  Homes  as 
measured  by  police  declined  during  the  program;  crime  in  the  remainder  of  the  census  tract  and 
within  the  city  of  Charlotte  rose.  The  most  dramatic  decreases  in  Fairview  Homes,  as  measured 
by  police,  were  in  serious  assault,  robbery  and  burglary  rates.  Fairview  crime  rates  based  on 
interviews  with  residents  also  decreased.  For  the  high-risk  youth  employed,  between  their 
employment  in  the  early  1980s  and  the  late  1980s,  only  three  of  the  forty-eight  had  been  arrested 
for  serious  crime  (drug  dealing  and  assault),  based  on  housing  authority  and  police  records. 


Parallel  to  Centro  and  Argus,  the  Fairview  program  was  founded  on  the  assumption  that 
participants  -  here  public  housing  residents  ~  were  competent  to  deal  with  their  own  problems. 
The  Fairview  evaluation  observed,  "In  those  areas  in  which  the  commitment  to  involving 
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residents  as  working  partners  in  progiam  development  and  implementation  was  achieved,  the 
greatest  amount  of  success  was  experienced.  Where  residents  were  involved  as  partners  with 
professional  staff  and  management  [of  the  public  housing  authority],  the  program  reached  and 
exceeded  the  goals.  When  the  residents  played  only  menial  or  limited  roles,  only  a  partial 
achievement  of  goals  could  be  found." 

The  evaluation  concluded,  "Rather  than  talking  to  and  planning  ^r  the  residents  of  low 
income  communities,  programs  seeking  to  serve  these  communities  should  begin  to  talk  and  plan 
with  the  residents  for  the  services  that  will  be  offered." 

After  the  1979  to  1981  period,  Fairview  Homes  fought  severe  fiscal  constraints.  For 
example,  federal  cutbacks  during  the  1980s  "snipped  the  drug  and  alcohol  program  just  as  it 
started  to  gain  some  headway...."  Yet,  through  funding  from  private  foundations,  local 
government  and  other  sources,  the  program  has  continued  in  various  forms  and  has  been 
extended  to  other  housing  properties  within  the  Charlotte  Housing  Authority. 

11.  Problem-Oriented.  rnmmimitv-Based  Policing 

In  problem-oriented  policing,  the  idea  is  not  to  react  to  crime  after  it  occurs,  which  is 
what  most  American  police  do,  but  to  prevent  crime  before  it  occurs  by  dealing  with  some  of 
the  problems  which  cause  crime.  For  example,  in  a  comparison  group  demonstration  program 
by  the  Police  Executive  Research  Forum  in  Newport  News,  Virginia,  the  burglary  rate  in  high 
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crime  public  housing  was  reduced  by  thirty  five  percent  over  two  years.  This  was  done  not 
through  making  more  arrests  after  crime  had  occurred,  but,  for  example,  through  improving 
maintenance  of  the  public  housing  properties,  among  other  preventive  rather  than  reactive 
strategies. 
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Mr.  McCoLLUM.  Judge  Gebelein. 

STATEMENT  OF  HON.  RICHARD  GEBELEIN,  ON  BEHALF  OF 
THE  NATIONAL  ASSOCIATION  OF  DRUG  COURT  PROFES- 
SIONALS 

Judge  Gebelein.  Mr.  Chairman,  I  am  extremely  pleased  to  have 
the  opportunity  to  appear  before  this  committee  as  a  representative 
of  the  National  Association  of  Drug  Court  Professionals.  I  will 
speak  briefly  about  substance  abuse  treatment's  role  in  crime  pre- 
vention, and  in  particular  about  drug  courts  and  their  role  in  the 
war  against  crime. 

I  would  also  ask  that  a  resolution  that  we  passed  at  the  first  an- 
nual meeting  of  Drug  Court  Professionals  be  made  a  part  of  the 
record  and  we  will  submit  that. 

[Information  not  received  by  time  of  printing.! 

Judge  Gebelein.  Addressing  this  topic,  however,  I  might  say 
that  much  of  what  I  heard  in  the  opening  remarks  of  the  commit- 
tee yesterday  was  encouraging  to  a  former  prosecutor.  Like  many 
of  the  drug  court  judges,  I  began  my  professional  career  as  a  line 
prosecutor  in  our  State  in  the  office  of  attorney  general.  Later,  I 
was  privileged  to  serve  as  our  elected  attorney  general  and  in  that 
role  was  responsible  for  all  criminal  prosecutions  in  Delaware. 

In  both  roles,  I  felt  many  of  the  same  frustrations  I  heard  ex- 
pressed yesterday.  Primarily,  I  was  frustrated  by  the  constant  recy- 
cling of  criminal  defendants.  As  attorney  general,  I  was  able  to  act 
to  address  some  of  those  frustrations  by  drafting  our  first  manda- 
tory sentence  statute  for  drug  traffickers,  and  later  by  drafting  leg- 
islation that  allocated  all  seized  and  forfeited  property  to  a  special 
law  enforcement  assistance  fund. 

As  a  judge  and  as  chair  of  our  sentencing  commission,  I  drafted 
our  truth-in-sentencing-law,  which  after  its  enactment  in  1989  has 
resulted  in  violent  offenders  serving  much  longer  prison  sentences. 
This  past  year,  with  the  cooperation  of  our  attorney  general,  law 
enforcement  officers  and  corrections  officials,  I  began  Delaware's 
Drug  Court.  And  that  was  no  mean  feat. 

Our  attorney  general  last  year  was  a  Democrat  and  he  and  I  had 
a  number  of  political  fights  during  the  course  of  our  careers  but  we 
were  able  to  put  those  aside  to  do  something  that  we  felt  was  effec- 
tive in  fighting  crime. 

Our  court  began^as  most  drug  courts  do.  It  arose  from  the  frus- 
tration over  the  lack  of  effective  sanctions  for  repeat  petty  offend- 
ers who  are  addicts.  We  all  know  that  seriously  addicted  individ- 
uals will  commit  countless  thefts,  forgeries,  shopliftings,  et  cetera. 
Some  will  graduate  to  burglaries  and  even  more  serious  crimes  to 
support  their  addiction. 

These  offenders  take  up  a  large  percentage  of  police  time,  court 
time  and  jail  time  while  awaiting  trial.  Few  of  these  offenders  early 
in  their  careers  make  it  to  prison  as  sentenced  inmates,  as  those 
expensive  and  scarce  resources  are  needed  for  violent  offenders  and 
serious  felons. 

A  drug  court  does  not  act  as  an  alternative  to  prison  for  violent 
offenders.  Rather,  it  is  an  intensive,  intrusive,  early  intervention 
with  offenders  who  are  at  the  beginning  of  their  criminal  careers. 
It  is  swift  in  that  it  begins  treatment  and  supervision  shortly  after 
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arrest  and  not  many  months  later,  as  is  the  case  in  most  criminal 
courts. 

It  is  intensive  in  that  it  provides  far  more  control  and  super- 
vision than  these  offenders  would  receive  if  placed  on  probation. 
And  all  of  you  know  that  these  youthful  nonviolent  offenders  with 
little  or  no  record  do  receive  probation.  That  is  not  to  say  that 
without  this  intervention  they  would  not  continue  their  careers  to 
the  point  where  they  would  spend  considerable  time  in  prison. 

Drug  court  is  intrusive.  It  requires  treatment.  It  requires  urine 
tests.  It  requires  the  offender  to  meet  with  a  judge  on  a  regular 
basis.  Each  week  a  participant  must  attend  three  group  treatment 
meetings,  an  individual  counseling  session,  five  to  seven  NA  or  AA 
meetings,  meeting  once  at  least  with  the  probation  office  and  meet- 
ing with  the  judge.  In  addition,  they  are  made  to  work  a  job.  Some- 
one who  keeps  that  schedule  does  not  have  time  to  commit  crime. 

The  goal  of  these  courts  is  to  prevent  criminal  activity  by  ad- 
dressing the  root  cause,  substance  abuse.  Studies  have  consistently 
shown  that  offenders  who  are  addicted  commit  hundreds  of  crimi- 
nal acts  each  year  to  support  that  addiction.  Studies  also  show  that 
compelled  treatment  reduces  that  criminal  behavior  by  70  to  80 
percent. 

Our  initial  results  in  our  court  indicate  that  our  defendants  stay 
in  treatment  longer,  are  discharged  from  treatment  less  frequently 
and  walk  away  from  treatment  less  frequently  than  other  partici- 
pants in  those  treatment  programs.  Drug  courts  are  able  to  achieve 
these  results  by  use  of  increasing  sanctions. 

The  judge  can  increase  the  level  of  treatment  and  supervision  as 
needed  to  address  relapse.  The  judge  can  use  shock  incarceration 
when  an  individual  begins  to  go  out  of  control  and  before  they  com- 
mit new  crimes.  Drug  courts  enhance  both  punishment  and  treat- 
ment, while  saving  money  and  resources. 

Less  pretrial  jail  time  is  involved,  police  are  freed  up  from  nu- 
merous court  appearances,  and  prosecutors  spend  less  time  prepar- 
ing cases  and  having  trials  in  these  petty  cases.  Drug  courts  that 
work  frequently  save  lives  and  save  other  resources  as  well. 

Addressing  the  substance  abuse  problem  of  these  offenders  re- 
duces their  medical  problems.  In  our  first  year,  we  have  seen  two 
drug-free  babies  born  where  there  was  a  certainty  that  but  for  our 
intervention,  we  would  have  had  crack-addicted  babies  with  all  the 
medical  costs  attendant. 

One  of  the  requirements  of  most  drug  courts  is  that  the  offender 
work.  In  working,  the  offender  can  then  make  restitution  to  his  or 
her  victims.  While  in  treatment,  the  offender  is  working  and  paying 
back  a  victim  instead  of  stealing  and  creating  new  victims. 

The  best  that  the  criminal  justice  system  can  do  for  victims  is 
to  prevent  them  from  becoming  victims  in  the  first  place.  The  per- 
son whose  bike  was  not  stolen  need  not  worry  about  restitution. 
The  shopkeeper  whose  goods  remain  on  the  shelf  need  not  go  to 
court  and  waste  his  or  her  time. 

I  would  implore  you  not  to  eliminate  funding  that  would  allow 
States  and  localities  to  create  drug  courts  and  to  experiment  with 
these  treatment  modalities.  We  wish  to  continue  the  movement 
that  began  in  1988  with  the  first  drug  court  in  Chicago  and  has 
continued  throughout  the  ensuing  years. 
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The  1994  crime  bill  provided  an  authorization  of  $1  billion  in  dis- 
cretionary grants  over  a  5-year  period  to  support  the  development 
and  evaluation  of  drug  courts.  The  law  allowed  wide  discretion  and 
flexibility  in  how  those  courts  can  be  designed  and  implemented. 

Virtually  no  two  drug  courts  are  identical.  The  bill  did  require 
a  few  basic  definitional  terms.  The  court  had  to  have  direct  super- 
vision of  the  offenders.  It  had  to  have  intensive  supervision,  it  had 
to  have  graduated  sanctions  and  it  could  not  be  used  for  persons 
charged  with  violent  crime  or  those  with  a  violent  criminal  history. 

It  required  the  drug  court  to  be  the  product  of  a  coordinated  ef- 
fort by  the  community,  that  is  all  the  players  had  to  be  on  board 
before  a  drug  court  could  receive  funding.  This  money  was  and  is 
important  to  the  spread  or  growth  of  the  drug  courts,  primarily  to 
pay  for  treatment  services. 

To  make  these  courts  effective,  most  communities  must  increase 
the  availability  of  treatment  resources.  Many  communities  simply 
do  not  have  enough  resources  to  place  even  a  small  percentage  of 
their  offenders  in  reputable  treatment,  and  without  those  re- 
sources, drug  courts  will  not  act  effectively  and  we  will  start  to  see 
negative  results  and  to  negative  publicity  those  results  warrant. 

In  short,  drug  courts  act  through  specific  intervention  to  prevent 
crime.  They  save  money,  they  free  up  police  to  pursue  more  serious 
offenders,  they  save  jail  resources  for  violent  offenders  and  they 
save  lives.  They  fight  crime  smart  and  that  is  why  in  communities 
where  they  have  been  created,  they  are  supported  by  the  prosecu- 
tors and  by  the  police. 

As  Chief  Heineman  well  knows,  these  nonviolent  petty  offenders 
occupy  a  great  deal  of  time  on  the  part  of  the  police  officers  and 
the  criminal  justice  system.  Untreated,  they  waste  time  and  re- 
sources and  create  countless  new  victims. 

We  have  found  a  way  to  manage  and  control  them  by  making 
them  address  their  addiction.  Please  do  not  prevent  other  commu- 
nities from  gaining  the  benefits  of  these  courts. 

Mr.  McCOLLUM.  Thank  you  very  much.  Judge. 

Chief  Click. 

STATEMENT  OF  BENNIE  R.  CLICK,  CHIEF  OF  POLICE,  DALLAS 
POLICE  DEPARTMENT 

Mr.  Click.  It  is  my  pleasure  to  be  here  today. 

As  I  looked  at  the  roster,  I  knew  it  was  going  to  be  a  friendly 
group  with  a  retired  police  chief  on  the  panel.  Nice  to  be  here. 

As  I  listened  to  the  panel,  I  am  not  sure  what  I  have  to  offer 
other  than  30  years  experience,  increasing  frustration  with  a  sys- 
tem that  doesn't  work  well  and  sitting  back  and  looking  at  all  those 
pieces  that  tell  me  it  doesn't  work  well  and  tells  every  one  of  us 
in  our  society  it  doesn't  work  well. 

When  I  became  a  police  officer  30  years  ago,  we  had  a  serious 
problem.  About  20  years  ago,  I  think  we  entered  into  a  crisis,  and 
I  am  not  sure  that  the  general  population  recognized  that  until  re- 
cently. Based  on  the  increasing  criminality  in  this  country,  we  have 
seen  a  system  that  has  come  close  to  collapse  because  of  volume. 

If  you  talk  to  the  officer  on  the  street,  there  are  too  many  calls, 
too  many  suspects,  too  many  crimes.  The  prosecutors  will  tell  you 
that  we  can't  handle  all  the  cases. 
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We  plea  bargain  90  to  95  percent  of  the  felony  cases  in  this  coun- 
try. You  have  a  correction  system  that  is  a  revolving-door  system 
because  of  that  volume.  The  majority  of  people  in  the  system  are 
honorable,  well-intended  people  and  yet  we  can't  handle  the  vol- 
ume. 

I  can  tell  you  that  as  a  police  chief  in  a  major  city  in  this  coun- 
try, I  see  my  primary  focus,  because  the  public  is  telling  me  on  a 
daily  basis  we  are  frightened.  There  is  tremendous  fear.  We  are 
willing  to  give  up  certain  basic  rights  and  certain  basic  freedoms, 
because  if  we  give  it  up,  we  know  that  criminal  will  have  to  give 
it  up,  too.  I  see  the  whole  fabric  of  society  threatened  by  this  very 
high  level  of  fear  that  is  there,  and  I  don't  see  it  subsiding  unless 
we  do  some  dramatic  things  over  the  next  10  or  15  years. 

Immediately,  I  can  tell  you  there  is  no  question  that  one  of  our 
primary  responsibilities  is  to  apprehend  that  large  number  of 
criminals  that  are  on  the  street  and  shouldn't  be  on  the  street.  I 
think  we  are  good  at  it,  like  most  police  departments  today. 

Again,  you  get  into  the  volume.  What  do  we  do  with  these  people 
and  how  long  can  we  continue  to  hire  more  police  officers  and  how 
long  can  we  continue  to  build  more  prisons?  Texas  probably  is 
doing  as  admirable  a  job  as  any  State  has  done  at  this  point. 

We  are  in  the  process  of  spending  $2  billion  to  expand  our  prison 
system  and  doing  that  by  1996.  I  can  tell  you  the  short-term  effect 
is  a  reduction  in  crime,  and  yet,  what  I  see  happening  underlying 
all  that  is  nothing  occurring  that  is  going  to  address  the  problem 
long  term. 

Something  we  never  anticipated  is  the  number,  the  large  number 
of  young  criminals  that  we  would  create  through  a  whole  variety 
of  phenomena  that  occurs  underl3dng  all  this.  I  look  back  and  think 
of  those  thousands  of  calls  that  I  have  answered  and  continue  to 
see  answered  by  officers  that  work  in  our  department  and  every  de- 
partment in  this  country,  and  you  see  those  underlying  things  that 
we  need  to  effect  if  we  are  going  to  take  and  ultimately  address 
this  volume,  because  we  can  take  in  short  term,  probably  build 
enough  prisons  to  incarcerate  our  known  criminal  population  today, 
albeit  very  expensive,  and  yet  I  can  tell  you,  I  think  we  are  faced 
with  increasing  numbers,  much  more  dramatic  than  we  ever  antici- 
pated in  the  past  or  the  future  if  we  don't  change  some  of  these 
underlying  factors. 

Some  of  those  underlying  factors,  just — I  guess  just  to  throw  out, 
it  almost  seems  some  of  these  things  snuck  up  on  us  because  they 
are  so  astounding  when  you  hear  them.  That  one  out  of  three  of 
our  babies  today  are  being  bom  to  a  single,  unwed  mothers,  and 
there  are  no  Murphy  Browns  mixed  in  there.  These  are  mothers 
that  are  15  or  16  years  old,  poor,  no  education,  no  job  skills,  no  fu- 
ture, no  hope,  and  you  have  got  a  baby  that  perhaps  is  passed 
along  to  a  grandmother  or  even  today  to  a  great  grandmother. 

In  certain  parts  of  our  city  and  throughout  this  country,  in  cer- 
tain parts  of  the  community,  that  birth  rate  to  unwed  mothers  will 
run  as  much  as  two-thirds,  two-thirds  of  the  babies  being  born  in 
that  situation.  No  positive  male  contact  whatsoever.  The  male  con- 
tact they  have  is  generally  very  violent. 

That  child,  by  the  time  they  are  3  years  old,  you  see  them  al- 
ready exhibiting  the  violent  behaviors,  beating  on  each  other.  You 
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watch  a  child  that — we  talk  about  a  failure  of  an  educational  sys- 
tem, and  that  is  all  a  piece  of  it,  but  I  think  we  have  got  a  great 
educational  system  in  this  country  and  a  lot  of  very  dedicated  peo- 
ple. 

The  failure  in  our  educational  system  is  with  the  first  teacher. 
That  first  teacher,  the  parent,  is  not  doing  their  job  because  they 
don't  know  how  to  do  their  job  or  they  are  not  motivated  to  do  their 
job.  But  that  child,  by  the  time  they  reach  school  age  where  we  tra- 
ditionally waited,  in  many  cases,  it  is  at  least  a  very  difficult  job 
to  deal  with  that  child.  They  are  there  by  the  thousands,  and  that 
is  what  we  never  anticipated  in  the  past,  and  what  I  think  we  are 
not  anticipating  in  the  future.  I  can  tell  you  as  a  30-year  police  offi- 
cer, if  we  could  go  out  there  and  just  catch  all  the  criminals  and 
lock  them  up  and  go  about  living  our  lives,  that  is  great  if  that 
would  really  work,  but  it  hasn't  worked  and  it  is  not  going  to  work 
in  the  future  if  we  do  not  address  how  we  are  raising  our  children. 

We  look  at  unemployment.  We  brag.  Texas  is  down  to  about  5 
percent  unemployment  at  this  point.  The  Nation  is  doing  well,  and 
yet  in  neighborhoods  where  we  see  the  greatest  amount  of  crime, 
unemployment  is  running  60  to  70  percent,  never  changed  one  bit 
from  when  we  were  in  recession  or  out  of  recession.  You  find  the 
young  men  standing  on  the  corner  that  absolutely  have  no  job 
skills,  no  education,  no  future,  and  very  dangerous. 

I  want  you  to  think,  and  I  had  an  officer  point  this  out  to  me 
one  time  because  I  never  had  really  thought  of  it  in  this  sense.  He 
said.  Chief,  what  difference  does  it  make  to  that  young  man  what 
he  does  if  he  has  no  future  anyway?  There  is  no  consequences  that 
he  ever  thinks  of.  And  that  is  exactly  right  and  we  see  a  tremen- 
dous amount  of  violence  I  think  as  a  result  of  that  frustration. 

They  find  work.  An  individual  in  today's  society  needs  money  if 
they  are  going  to  survive  at  all  and  they  do  find  work  and  they  sell 
crack  cocaine  and  they  carjack  people  and  they  burglarize  houses 
and  they  steal  television  sets. 

You  find  that  baby,  no  intellectual  stimulation.  Often  wondered 
why  I  didn't  find  any  reading  material  in  those  homes  when  you 
answer  a  call  there.  Well,  the  reason  there  was  no  reading  material 
is  that  nobody  in  the  house  read.  Nobody  knew  how  to  read.  A 
child  has  never  been  held  on  anyone's  lap  and  had  a  nursery  rhyme 
read  to  it  because  nobody.  No.  1,  had  the  book  and  nobody  knew 
how  to  read  the  nursery  rhyme. 

A  child  that  never  has  watched  "Barney"  or  never  watched  "Ses- 
ame Street"  because  there  is  no  television  set  in  the  house  because 
if  there  is  a  television  set  in  the  house,  guess  what  happens?  Your 
local  crack  dealer  is  going  to  own  the  television  set  because  they 
trade  it  for  crack  cocaine. 

You  have  got  a  bo3^riend  that  moves  in  and  out.  Beats  that 
mother,  beats  that  baby,  and  I  will  tell  you,  as  I  said  before,  that 
baby  by  the  age  of  3  is  beating  on,  other  folks  that  are  around  him 
every  time  they  have  a  disagreement. 

We  wait  way  too  long,  and  of  course  I  am  not  suggesting  that  you 
don't  make  an  attempt  somewhere  all  along  to  somehow  intervene 
and  be  that  positive  adult,  particularly  male  role  models  with  this 
child.  There  are  no  males.  There  are  no  positive  adult  males  in 
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these  children's  lives  and  when  you  consider  it  is  one  baby  out  of 
three  now,  it  was  one  in  20  in  1960  born  out  of  wedlock. 

So  it  is  one  out  of  three  today  and  the  trend  line  tells  us  that 
that  is  going  to  continue  to  increase  at  some  point  in  the  future, 
and  how  do  you  prevent  those  pregnancies,  and  how  do  you  give 
some  support  and  how  do  you  get  that  mother  a  job?  How  do  you 
make  her  self-sufficient? 

The  estimate  right  now  on  a  national  basis  is  less  than  50  per- 
cent of  our  17-year-olds  have  the  knowledge  or  skills  to  go  on  to 
college  or  get  an  entry  level  job,  and  again,  I  would  propose  that 
the  real  failure  wasn't  the  formal  educational  system  so  much  as 
it  was  that  initial  teacher  that  failed  that  child  at  1  and  2  and  3 
years  old. 

Now,  I  say  failed  that  child.  Somehow  I  think  we,  as  a  society, 
if  we  are  going  to  change  that,  need  to  take  a  look  at  how  we  pro- 
vide support  and  those  other  kinds  of  things  that  are  there  to  make 
that  mother  self-sufficient,  to  somehow  provide  that  baby  with 
more  intellectual  stimulation,  to  help  prepare  that  baby  to  be  suc- 
cessful through  the  formal  educational  system. 

Maybe  the  last  area  I  will  touch  on  is  neighborhoods,  and  folks, 
like  most  major  cities  and  particularly  aging  major  cities,  we  have 
the  same  phenomenon  in  Dallas.  In  1980,  over  60  percent  of  our 
households  in  Dallas  were  owner  occupied.  In  1994,  that  is  44  per- 
cent. So  in  14  years  we  found  a  dramatic  shift  in  home  ownership, 
and  I  grant  you,  I  don't  know  the  answer  to  most  of  the  things  that 
I  bring  up  here,  and  yet  I  can  tell  you  that  what  we  do  know  is 
that  in  neighborhoods  where  people  own  their  homes,  regardless  of 
their  economic  levels,  there  is  more  participation  in  PTA,  there  is 
more  participation  in  crime  watch,  there  is  more  investment  in  the 
community,  and  what  we  have  in  Dallas,  as  many  cities  today,  is 
that  home — that  owner-occupied  housing  has  dropped  dramatically. 
How  do  we  promote  that  investment  in  a  community?  A  real  chal- 
lenge, and  particularly  for  lower  income  individuals  that  need  that. 

But  again,  I  would  point  that  out  that,  folks,  I  think  on  a  short- 
term  basis  there  is  no  question  that  we  can  see  some  results  by 
just  locking  a  few  more  criminals  up,  and  I  think  we  are  doing 
that.  On  a  long-term  basis,  unless  we  address  these  underlying 
problems,  which  really  aren't  getting  any  better;  they  are  getting 
worse  in  terms' of  some  of  the  issues  I  just  brought  up,  we  are  going 
to  continue  to  see  young  criminals  created  at  a  much  faster  rate 
than  we  as  a  society  are  going  to  be  able  to  deal  with. 

One  of  the  points  brought  up,  lots  of  good — we  have  tremendous 
numbers  of  programs,  good  programs  in  every  community  in  this 
country.  The  problem  is  just  like  the  criminal  justice  system.  The 
programs  usually  are  designed  to  address  small  numbers  of  people, 
cannot  even  start  to  address  the  magnitude  of  the  problems  in 
themselves,  so  this  is  another  challenge.  But  unless  we  take  and 
look  at  that  prevention  aspect  of  it,  I  think  we  have  got  a  very 
bleak  future  looking  ahead  in  the  long  term. 

Thank  you. 

Mr.  McCoLLUM.  Chief  Click,  thank  you  very  much. 

[The  prepared  statement  of  Mr.  Click  follows:] 
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Prepared  Statement  of  Bennie  R.  Click,  Chief  of  Police,  Dallas  Police 

Department 

For  the  last  30  years,  government  has  entrusted  the  criminal  justice  system  with 
almost  complete  responsibility  for  maintaining  public  safety.  While  our  efforts  have 
been  well  intended,  we  have  experienced  not  only  a  dramatic  increase  in  crime,  but 
an  even  greater  fear  of  crime. 

In  the  short  term,  more  resources  must  be  committed  to  providing  adequate  num- 
bers of  police  officers  and  to  having  sufficient  prison  capacity  to  incarcerate  violent 
and  repetitive  offenders. 

In  the  long  term,  however,  greater  emphasis  must  be  placed  on  the  underlying 
causes  of  criminal  activity.  We  must  dedicate  additional  resources  to  building  effec- 
tive and  proactive  public/private  partnerships  that  emphasize  community  and  indi- 
vidual self-reliance.  Our  past  failure  to  address  these  issues  has  resulted  in  the  cre- 
ation of  young  criminals  at  a  far  greater  rate  than  we  ever  anticipated. 

The  following  summarizes  our  position  on  broad  strategies  and  priorities  as  they 
relate  to  reducing  violence  in  America: 

Illegitimacy.  In  1960,  one  in  20  children  were  bom  to  unwed  mothers.  In  1994, 
the  figure  rose  to  one  out  of  every  three  children.  The  young  mothers  of  these  chil- 
dren are  typically  ill-prepared  for  parenting,  are  poor  and  have  no  job  skills.  Chil- 
dren born  to  typical  teenage  unwed  mothers  will  likely  have  little  or  no  positive  con- 
tact with  adult  male  role  models.  They  also  stand  a  good  chance  of  being  abused, 
both  emotionally  and  physically.  Commonly,  this  behavior  is  emulated  by  children 
as  early  as  age  3.  Programs  are  needed  that  place  children  in  contact  with  positive 
adult  role  models. 

Education.  Fewer  than  50  percent  of  17  year  olds  have  the  basic  academic  skills 
necessary  for  entry-level  jobs.  Estimates  of  prison  illiteracy  rates  run  as  high  as  80 
percent.  People  without  these  basic  skills  cannot  find  legitimate  work  and  often  turn 
to  crime  as  a  means  of  support.  Not  only  must  we  increase  our  educational  efforts, 
we  must  also  provide  a  safe  atmosphere  in  schools  to  enhance  the  quality  of  learn- 
ing. 

Unemployment.  Lack  of  employment  opportunities  create  frustration  and  hope- 
lessness often  expressed  through  acts  of  violence.  As  a  result  of  automation  and  the 
"shipment"  of  many  jobs  overseas,  there  are  fewer  opportunities  for  meaningful  em- 
ployment among  unskilled  individuals.  More  meaningful  job  and  job  skills  training 
are  needed. 

Strengthening  neighborhoods.  Neighborhoods  in  which  there  are  high  numbers  of 
owner-occupied  housing  suffer  less  crime.  Property  ownership  fosters  a  sense  of  re- 
sponsibility that  is  expressed  through  greater  participation  in  community  programs 
such  as  Neighborhood  Crime  Watch  and  Parent-Teacher  Associations. 

We  should  no  longer  depend  solely  on  government  to  solve  our  nation's  crime 
problems.  We  have  tried  and  failed  and,  in  the  process,  relieved  many  people  of  a 
sense  of  personal  responsibility.  The  solutions  rest  at  the  grassroots  community 
level  of  our  country  with  Americans  taking  responsibility  for  each  other.  Govern- 
ment can  best  participate  in  this  process  by  supporting  programs  that  promote  op- 
portunities, traditional  values  and  self-reliance. 

Mr.  McCOLLUM.  We  have  a  vote  on  right  now  and  rather  than 
interrupt  the  next  witness,  I  think  the  best  thing  to  do  is  take  a 
10-minute  recess,  go  over  and  vote  and  come  back.  So  this  commit- 
tee is  in  recess. 

[Recess.] 

Mr.  McCoLLUM.  We  can  reconvene  the  subcommittee.  At  this 
point  in  time,  having  taken  a  recess,  we  are  prepared  now  for  Pro- 
fessor Dilulio's  testimony. 

STATEMENT  OF  JOHN  J.  DilULIO,  JR.,  PROFESSOR  OF  POLI- 
TICS AND  PUBLIC  AFFAIRS,  PRINCETON  UNIVERSITY,  AND 
DIRECTOR,  CENTER  FOR  PUBLIC  MANAGEMENT,  BROOK- 
INGS INSTITUTION 

Mr.  DlIULlO.  Thank  you  very  much.  I  am  going  to  summarize 
this  statement.  Probably  be  brief.  After  listening  to  the  chief,  I  feel 
a  little  bit,  without  being  presumptuous  like  I  listened  to  my  dad. 
He  experienced  it.  He  knows  it.  I  took  20  years  to  study  it,  came 
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to  the  same  conclusion,  but  it  is  essentially  some  of  the  same  con- 
clusions. 

In  addition  to  work  on  other  aspects  of  American  government  for 
the  past  15  years,  I  have  been  studying,  researching,  teaching 
about  crime  and  corrections  in  the  United  States,  and  my  main  re- 
search project  at  present  is  a  collaboration  involving  about  a  dozen 
of  the  Nation's  leading  criminologists.  These  are  people  who  have 
disagreed  with  each  other  strongly  over  the  last  15  years,  and  we 
are  coming  together  to  try  to  form  a  new  consensus,  looking  at  the 
data  in  common,  coming  up  with  common  research  questions  and 
so  on. 

I  want  to  prevent  at  least  one  crime,  namely  the  murder  of  me 
by  my  colleagues  by  saying  that  I  am  speaking  only  for  myself,  not 
for  them,  nor  for  any  other  person  or  institution  this  morning. 

Crime  prevention  is  probably  the  most  important,  but  also  the 
most  vexing  question  in  the  entire  criminal  justice  corpus.  There 
are  literally  thousands  of  post- 1960  studies,  empirical  studies  of 
the  subject. 

But  the  unfortunate  truth  is  that  none  of  these  literatures  enable 
one  to  answer  the  core  question,  which  I  would  frame  it  as  follows: 
Under  precisely  what,  if  any,  conditions  can  crime  be  prevented 
and  how,  if  at  all,  can  we  foster  those  conditions  in  a  consistent 
and  cost-effective  way?  Nor  for  that  matter  do  we  know  much 
about  the  actual  long-term  social  costs  and  benefits  of  different 
types  of  crime  prevention  strategies,  interventions,  or  programs. 

And  finally,  whatever  one  believes  or  hopes  about  crime  preven- 
tion, views  on  the  subject  are  shaped  at  least  as  much  by  first 
order  moral,  even  metaphysical  assumptions,  as  they  are  by  the 
latest  facts,  figures,  or  regression  results. 

Having  said  that,  let  me  encourage  you  to  think  about  crime  pre- 
vention as  an  empirically  and  morally  contested  issue  which  poses 
at  least  three  distinct  sets  of  questions,  none  of  which  in  the  end 
lend  themselves  to  simple  policy  solutions. 

The  first  question  is.  What,  if  anything,  can  be  done  to  prevent 
today's  inner  city  babies  from  becoming  tomorrow's  juvenile  offend- 
ers and  the  next  century's  first  wave  of  high  rate  predatory  street 
criminals,  prisoners,  and  homicide  victims? 

The  second  question  is.  How,  if  at  all,  can  the  Federal  Govern- 
ment foster,  or  at  least  not  frustrate,  the  crime  prevention  efforts 
of  average  Americans  and  businesses?  And  the  third  question  is, 
What,  if  any,  changes  in  Federal  policy  might  succeed  in  enhancing 
the  capacity  of  the  justice  system  to  prevent  future  crimes  by  per- 
sons who  have  been  convicted  of  one  or  more  serious  crimes  in  the 
past? 

Let's  begin  with  preventing  kids  from  becoming  criminals.  The 
single  most  comprehensive  and  widely  cited  review  of  the  scientific 
literatures  on  crime  prevention  concludes,  and  I  quote,  "We  must 
rivet  our  attention  on  the  earliest  stages  of  the  life  cycle,  for  after 
all  is  said  and  done,  the  most  serious  offenders  are  boys  who  begin 
their  careers  at  a  very  early  age." 

Now,  nationally  between  1973  and  1992  we  see  crime  rates  in 
general  dropping  and  violent  crime  victimization  rates  dropping  by 
1.5  percent  over  that  period.  But  over  that  same  period,  you  see  the 
rate  of  violent  victimizations  of  black  males,  ages  12  to  14,  increas- 


485 

ing  by  about  24  percent,  and  between  1985  and  1992  the  murder 
rate  for  black  males  ages  14  to  22  tripled. 

So  if  we  are  going  to  get  serious  about  thinking  about  ways  to 
prevent  all  of  America's  kids  from  becoming  predatory  criminals  or 
crime  victims,  we  have  to  focus  mainly  on  the  question  of  black  on 
black  crime,  and  I  know  this  remains  a  somewhat  controversial  ob- 
servation. 

My  friend  and  colleague  at  the  University  of  Pennsylvania,  Lani 
Guinier,  has  said  that  it  is  the  kind  of  emotionally  charged  issue 
that  leads  to  impassioned,  rapid  fire,  in  her  words,  drive-by  de- 
bates. So  I  would  implore  you  to  look  squarely  at  the  relevant  data 
and  to  try  to  bring  this  issue  of  black  on  black  crime  as  close  to 
home  as  you  can. 

For  me,  that  is  relatively  easy.  I  live  a  few  minutes  by  car  from 
north  Philadelphia,  which  is  a  predominantly  black  area  of  the  city 
that  ranks  at  the  top  of  every  indicator  of  socioeconomic  distress. 

Just  to  quickly  summarize,  in  1994,  Philadelphia  suffered  433 
murders,  blacks  were  39  percent  of  the  city's  population,  but  78.5 
percent  of  its  murder  victims,  only  5  of  the  89  victims  under  age 
20  were  white,  29  kids  under  age  17  were  killed  by  gun  blasts. 
City  wide  we  had  a  murder  rate  of  27.6  per  100,000,  but  in  parts 
of  north  Philadelphia,  murder  rates  were  above  100  per  100,000; 
and  in  just  one  north  Philadelphia  neighborhood,  an  area  known  to 
local  residents  and  the  police  as  the  Badlands,  it  is  part  of  census 
track  176,  14  people  were  murdered.  And  the  question  has  to  be 
if  you  are  talking  about  prevention,  what  if  anything  might  have 
prevented  the  young  black  inner-city  males  who  did  this  violence 
against  other  young  black  children  and  black  adults  from  doing  it? 

And  I  submit  to  you  that  if  we  are  interested,  truly  interested 
in  crime  prevention  and  root  causes,  then  we  must  be  genuinely 
radical  and  utterly  honest.  About  75  percent  of  the  most  violent  in- 
carcerated juveniles  are  males  who  have  suffered  serious  abuse  by 
a  family  member  and  the  same  fraction  of  them  have  been  wit- 
nesses to  extreme  violence. 

Over  half  of  the  kids  in  long-term  State  juvenile  institutions 
have  one  or  more  immediate  family  members,  father,  mother,  sib- 
ling who  have  been  incarcerated.  It  is  true  for  girls  as  well.  Forty- 
seven  percent  of  the  female  prisoners  have  about  at  least  one  fam- 
ily member  behind  bars,  43  percent  have  been  physically  or  sexu- 
ally abused,  34  percent  have  parents  or  guardians  who  abused  alco- 
hol or  drugs. 

But  the  point  is  this:  Whatever  their  material  circumstances,  a 
majority  of  persons  of  every  demographic  description  are  law  abid- 
ing. Most  black  inner-city  males,  most  black  inner-city  females,  are 
law  abiding.  It  is  not  a  question  of  poverty.  Kids  become  criminally 
depraved  not  because  they  are  economically  deprived,  but  because 
they  are  raised  to  be  violent,  impulsive,  self-centered,  and  remorse- 
less by  adults  who  teach  these  traits  by  example  and  because,  on 
the  streets  where  these  kids  live,  such  behavior  is  entirely  rational. 

Every  relevant  scientific  study  of  the  subject,  at  least  that  I  have 
been  able  to  look  at  post- 1960,  concludes  that  kids  of  whatever  so- 
cioeconomic status,  biogenetic  disposition,  demographic  description, 
do  better  if  they  grow  up  believing  and  have  some  rational  basis 
for  believing  that  there  are  adults  out  there  who  care  desperately 
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about  their  physical,  emotional,  and  intellectual  well-being  and 
who  want  nothing  in  return,  save  affection  and  love. 

But  if  you  have  kids  who  start  out  abused  and  neglected,  and 
this  is  where  the  juvenile  corrections  population  largely  comes 
from,  and  then  they  are  carted  through  a  bureaucratic  maze  of  fos- 
ter homes,  family  courts,  rotten  schools,  juvenile  institutions,  they 
learn  a  different  lesson:  Life  is  brutal,  rewards  and  punishments 
are  arbitrary,  the  future  is  unpredictable  and  human  attachments 
are  fleeting.  This  explains  a  major  finding  of  just  about  every  major 
ethnography  of  young  black  urban  street  criminals. 

Young  black  inner-city  males  are  prone  to  attack  each  other  for 
the  slightest  provocations  or  signs  of  disrespect.  When  you  grow  up 
almost  totally  unsocialized,  you  naturally  develop  a  hair-trigger 
mentality  that  mandates  immediate  and  quickly  escalating  violence 
against  anyone  who  in  any  way  threatens  or  directly  challenges 
what  little  sense  of  self-respect,  what  few  tangible  signs  of  worldly 
status,  money,  turf,  friends,  you  may  possess. 

So  in  sum,  if  we  are  serious  about  crime  prevention  at  this  level, 
then  the  place  to  begin  is  with  the  simple  truth,  validated  by  all 
the  relevant  scientific  literature.  Children  cannot  be  socialized  by 
adults  who  are  themselves  unsocialized  or,  worse,  families  that 
exist  in  name  only,  biological  parents  who  abuse  and  neglect  them, 
child  welfare  bureaucracies  that  bounce  them  around,  schools  that 
neither  discipline  nor  educate,  and  neighborhoods  in  which  violent 
and  repeat  criminals  circulate  in  and  out  of  jails. 

The  chief  is  quite  right.  No  one  expected  this  large  bulge,  this  de- 
mographic bulge  that  we  are  now  seeing,  but  get  ready  because  the 
worst  is  yet  to  come  and  it  is  right  around  the  corner  in  about  4 
or  5  years.  By  the  year  2000,  we  are  going  to  have  500,000  more 
males  between  the  ages  of  14  and  17  in  the  population  than  we 
have  today. 

All  the  longitudinal  criminology  on  the  subject  tells  us  that  6 
percent  of  these  boys,  almost  without  exception,  the  6  percent 
whose  family  lives  are  the  most  grim,  are  going  to  commit  about 
50  percent  of  all  the  serious  crimes  committed  by  this  cohort.  They 
are  going  to  be  the  high-rate  predatory  offenders.  Thirty  thousand 
more  killers,  rapists,  carjackers,  and  thieves.  We  can  argue  about 
it.  We  can  debate  it.  But  it  is  already  too  late  for  most  of  these 
kids.  They  are  headed  for  the  streets,  the  prisons,  and  the  grave- 
yards. 

The  question  then  has  to  be,  if  you  are  talking  about  prevention, 
what  if  we  placed  severely  abused  and  neglected  toddlers  in  stable 
settings  where  loving,  responsible  adults  really  cared  for  them?  Is 
it  really  Utopian  to  bet  that  by  the  year  2010  we  might  get  more 
doctors,  teachers,  car  mechanics,  and  family  men? 

Now,  the  moral  and  the  civic  arguments  for  acting  on  this  prob- 
lem of  at-risk  black  inner-city  children  I  think  should  be  enough  for 
any  decent  person  to  want  to  act,  but  there  is  an  argument  to  en- 
lightened self-interest  as  well. 

Because  while  there  is  no  statistical  evidence  yet  that  the  inner 
city  crime  problem  has  spilled  over  into  upscale  urban  neighbor- 
hoods or  adjacent  suburbs,  the  demographics  of  the  problem  make 
the  inner  cities  a  ticking  crime  bomb  and  whether  there  is  any- 
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thing  that  can  or  will  be  done  to  defuse  this  crime  bomb  remains 
to  be  seen. 

Quickly,  the  second  set  of  points  I  would  make  go  to  the  private 
anticrime  prevention  efforts.  Whatever  Washington  does,  whatever 
Washington  fails  to  do,  no  one  should  suppose  that  all  or  even  most 
anticrime  efforts  in  this  country  are  governmental.  They  are  not. 

Over  the  last  decade  or  so,  I  will  bet  you  there  is  not  a  person 
in  this  room  who  has  not  done  something  to  make  the  places  where 
he  or  she  and  their  loved  ones  live  and  work  and  recreate  and  shop 
and  go  to  school  relatively  impervious  to  crime.  You  have  lectured 
your  kids  to  be  careful.  You  have  purchased  burglar  alarms.  Car 
owners  have  bought  antitheft  devices.  Neighborhoods  have  estab- 
lished watch  groups.  Businesses  have  hired  armies  of  private  secu- 
rity guards. 

In  my  view,  the  gap  between  black  and  white  crime  victimization 
rates,  a  gap  which  is  growing  at  a  time  when  the  poverty  rates  ac- 
tually are  shrinking  is  largely  a  reflection  of  the  gap  between  inner 
city  black  and  white  private  spending  power  and  danger  avoidance 
capacity. 

For  three  reasons,  inner  city  blacks  have  less  ability  than  other 
Americans  to  target  harden  their  environments.  First,  they  are  too 
poor  to  move.  Second,  most  inner-city  Americans  are  simply  too 
poor  to  invest  in  security  systems  and  the  like,  and  third,  the  ef- 
forts that  are  made  in  these  communities  to  target  harden  their  en- 
vironments often  meet  with  stiff  political,  legal,  and  other  chal- 
lenges which  the  community  cannot  overcome,  not  to  mention  the 
budgetary  ones.  So  whatever  Washington  does  to  bolster  private 
crime  efforts,  especially  in  the  inner  cities,  would  have  to  count  on 
the  plus  side. 

Finally  and  in  conclusion,  there  are  two  sets  of  crime  prevention 
measures  that  government  is  uniquely  situated  to  pursue  via  the 
formal  criminal  justice  system.  The  first  measures  obviously  are 
about  preventing  future  crimes  by  violent  and  repeat  criminals  who 
have  been  convicted  of  one  or  more  serious  crimes  in  the  past. 

You  have  over  5  million  persons  under  correctional  supervision 
in  this  country  today.  Seventy-two  percent  of  them  are  not  incar- 
cerated. We  know  from  the  two  largest  prisoner  self-report  surveys 
ever  conducted  in  single  prison  systems  that  the  estimated  median 
number  of  violent  and  property  crimes,  excluding  all  drug  crimes, 
committed  by  prisoners  in  the  year  prior  to  their  incarceration  is 
at  least  a  dozen.  We  know  that  about  35  percent  of  violent  crime 
arrestees  are  on  probation,  parole,  or  pretrial  release  at  the  time 
of  their  arrest.  The  chief  mentioned  the  revolving  door.  These  data 
and  tons  of  other  data  support  that  notion. 

Make  no  mistake,  imprisoning  violent  and  repeat  criminals  most 
definitely  prevents  crimes.  Imprisoning  Peter  may  not  deter  Paul. 
In  the  inner  city,  for  reasons  I  could  go  into,  it  probably  does  not, 
but  it  does  prevent  crimes  that  Peter  would  be  committing  if  he 
were  back  on  the  streets. 

One  scientific  study  estimated  that  increasing  the  prison  popu- 
lation between  1975  and  1989  prevented  390,000  murders,  rapes, 
robberies,  and  aggravated  assaults  in  1989  alone.  Another  recent 
study,  one  not  cited  in  my  testimony  because  I  had  just  looked  at 
it  the  other  day  actually,  just  got  a  copy  of  it,  a  Rand  Corp.  analy- 


488 

sis  of  the  impact  of  the  new  three  strikes  law  in  California  reported 
that  it  would  prevent  340,000  serious  crimes  a  year  in  California 
alone. 

We  can  argue  about  the  costs  and  benefits  of  these  policies,  but 
there  are  now  several  benefit  cost  analyses,  including  two  by  Har- 
vard University  economist  Anne  Morrison  Piehl  and  myself,  pub- 
lished in  the  Brookings  Review,  which  indicate  that  it  costs  society 
at  least  twice  as  much  to  permit  violent  and  repeat  criminals  to 
roam  free  in  search  of  fresh  victims  as  it  does  to  keep  them  in  pris- 
on for  1  year. 

Closing  the  revolving  door  is  one  thing.  Entering  into  productive 
alliances  with  citizens  is  another.  Community  policing  has  been 
discussed.  Everybody  seems  to  be  for  it,  but  the  reality  is  that  it 
does  not  exist  on  any  large  scale  in  any  major  urban  high  crime 
area. 

If  we  are  talking  about  preventing  crime  and  disorder,  targeted 
increases  in  police  manpower,  combined  with  community  policing, 
can  most  certainly  take  us  farthest,  fastest,  and  cheapest,  but  there 
is  no  evidence  that  is  happening  and  there  is  little  hope  that  this 
will  happen  as  a  result  of  any  Federal  action. 

In  conclusion,  I  doubt  seriously  that  there  is  much  that  Washing- 
ton can  or  will  do  to  improve  justice  system  operations  in  the  inter- 
est of  public  safety  and  in  a  way  that  respects  the  public's  purse. 

The  Federal  Government  and  the  agency,  the  Federal  Bureau  of 
Prisons,  runs  one  of  the  best  correctional  systems  in  the  world.  The 
Federal  prison  system's  drug  treatment  programs  are  a  bright  spot 
in  the  prevention  and  criminal  rehabilitation  record,  maybe  one  of 
the  only  bright  spots. 

Beyond  that,  however,  the  record  of  Federal  crime  policy  from 
1968  to  1992  is  not  a  bright  one.  The  twin  culprits  have  been  and 
continue  to  be  distributive  politics  and  a  weak  governmental  ad- 
ministration. I  hope  that  Washington  can  do  better.  I  expect  this 
Congress  will  do  better. 

Thank  you  for  inviting  me. 

Mr.  McCoLLUM.  Thank  you  very  much,  Professor  Dilulio,  and 
thank  the  entire  panel  for  what  you  have  presented  to  us  today. 

[The  prepared  statement  of  Mr.  Dilulio  follows:] 


489 

Prepared  Statement  of  John  J.  DiIulio,  Jr.,  Professor  of  Politics  and  Public 
Affairs,  Princeton  University,  and  Director  for  Public  Management, 
Brookings  Institution 

I. 

Introduction 

Good  morning.     I  am  John  DiIulio,  professor  of  politics  and 
public  affairs  at  Princeton  University,  and  director  of  the  Brookings 
Institution's  Center  for  Public  Management.     In  addition  to  work  on 
other  aspects  of  American  government,  for  much  of  the  past  fifteen 
years   I   have   researched,   taught,   and   written   about  crime   and 
corrections   in   America. 

Because  it  will  color  and  inform  parts  of  what  I  have  to  say  this 
morning,  I  should  note  that  my  main  criminal  justice  research  project 
at  present  involves  a  close  collaboration  with  a  dozen  or  so  of  the 
nation's  leading  criminologists.     This  research  group,  of  which  I  am 
co-chairman,  consists  of  major  scholars  who  for  many  years  have 
debated   each   other  and   disagreed   strongly   on  just  about  every 
criminal  justice  issue,  including  the  one  before  us  here  today, 
prevention.     Our  collective  aim  is  to  resolve  tough  data  questions, 
weigh   competing   perspectives,   and   articulate   a   new   intellectual 
consensus  on  crime  policy.     To  that  end  we  are  meeting  regularly, 
debating  openly,  pooling  data  sets,  researching,  and,  in  due  course, 
writing,  editing,  and  recommending  in  one   voice. 
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A  list  of  the  first  round  of  participants  in  this  Brookings  project, 
and  a  copy  of  our  first  background  paper,  are  included  among  the 
appendices  to  my  statement.     But  let  me  hasten  to  prevent  a  possible 
murder-namely,   the   murder   of  me   by   my   colleagues— by   stating 
plainly  that  I  speak  this  morning  only  for  myself,  not  for  the 
Brookings  new  consensus  group  or  any  other  person  or  institution. 

II. 
Prevention:    Three   Questions 

In  my  view,  prevention  is  one  of  the  most  important  but 
vexing  concepts  in  the  entire  corpus  of  criminal  justice  studies. 
There  are,  to  be  sure,  literally  thousands  of  post- 1960  empirical 
studies  of  the  subject.     They  range  from  econometric  analyses  to 
ethnographic  cases,   from  works  of  conventional  criminology   to 
research  in  such  disparate  fields  as  public  administration  and  child 
development. 

The  unfortunate  truth,  however,  is  that  none  of  these 
literatures  enable  one  to  answer  the  core  question:     Under  precisely 
what,   if  any,  conditions  can  crime   be   prevented  (precluded,  obviated, 
forestalled),  and  how,  if  at  all  can  we  foster  those  conditions  in  a 
consistent    and    cost-effective    way? 

As  a  colleague  of  mine  has  joked,  a  policy  advocate  can  be 
defined  as  someone  who  believes  that  the  plural  of  anecdote  is  data. 
While   there   are   plenty   of  inspiring  anecdotes   about  crime- 
prevention   programs   that  work,   and   while   there   are   studies   and 
statistics  that  can  be  mustered  on  almost  any  side  of  the  issue,  there 
is   precious   little   systematic   evidence   that   any   particular   prevention 
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program,  or  any  one  species  or  mix  of  prevention  strategies,  can  be 
replicated    widely   and   with   predictable   and   desirable   consequences. 

Nor,  for  that  matter,  do  we  know  much  about  the  actual  long- 
term   social   costs  and   benefits   of  different  types  of  crime-prevention 
strategies,    interventions,    or   programs. 

Finally,  whatever  one  believes  about  crime  prevention,  one 
must  admit  that  his  or  her  views  on  the  subject  are  shaped  at  least 
as  much  by  first-order  moral  assumptions  as  they  are   by  the   latest 
facts,   figures,  or  regression   results. 

That  is  as  it  should  be.     As  I  like  to  remind  my  Princeton 
students,  whether  one  truly  feels  that  crime  is  a  matter  of  "bad 
homes,  bad  genes,'  bad  incentives"  or  "bad  souls,"  and  whatever  one's 
policy  or  partisan  preferences,  no  alert  and  honest  person  can  escape 
the  profound   moral  problems  that  come  with  deciding  who  ought  to 
be  punished  by  law,  for  what,  how,  by  whom,  and  under  what 
conditions. 

As  a  matter  of  civic  discourse,  it  is  unfortunate  that  we  often 
find   it   hard   to  recognize   and   respect   legitimate  disagreements   about 
the  morality  of  competing  approaches  to  crime.     Too  often,  we 
translate    such   noble   disagreements   into   mere   partisan   disputes   and 
ideological  wrangles.     Or,  what  is  even  worse,  we  sometimes  sweep 
them  under  a  rug  woven  by  such  false  and  futile  dichotomies  as 
"prevention"    versus    "punishment." 

Having  said  all  that,  let  me  now  encourage  you  to  think  about 
crime   prevention   as.  an   empirically   and   morally   contested   issue 
which  poses  at  least  three  distinct  but  overlapping  questions,  each  of 
which  I  will  attempt  to  answer  succinctly  for  you,  but  none  of  which. 
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in  the  end,  have  answers  that  lend  themselves  to  simple  public 
policy   solutions. 

First,  what,  if  anything,  can  be  done  to  prevent  today's  inner- 
city   babies   from   becoming   tomorrow's  juvenile  offenders,   and   the 
next  century's   first   wave   of   high-rate   adult   predatory   street 
criminals,   prisoners,   and   homicide   victims? 

Second,  how,  if  at  all,  can  the  federal  government  foster,  or  at 
least  not  frustrate,  the  crime  prevention  efforts  of  average 
Americans    and    businesses? 

And,  third,  what,  if  any,  changes  in  federal  crime  policy  might 
succeed   in  enhancing  the  capacity  of  law  enforcement  officers   and 
corrections   officials  to  prevent  future  crimes  by  persons  who  have 
been  convicted  of  one  or  more  serious  crimes  in  the  past? 

IV. 
Saving  Inner-City  Black  Kids 

Let's   begin   with   preventing  kids   from  becoming   criminals. 
Most   predatory    street   criminals--people   who   murder,    assault,   rape, 
rob,   burglarize,   and   deal   deadly  drugs-are   very   bad   boys   from   very 
bad  homes  in   very  poor  neighborhoods,  that  is,  places  where  child 
abuse  and  neglect,   substance  abuse,   and  crime  itself  are  common. 
The   single   most  comprehensive   and   widely-cited   review   of  the 
scientific   literatures   on   criminal   behavior  concludes   that   we   must 
"rivet  our  attention  on  the  earliest  stages  of  the  life  cycle,"  for  "after 
all  is  said  and  done,  the  most  serious  offenders  are  boys  who  begin 
their  careers  at  a  very  early  age"   (Wilson  and  Herrnstein,   1985:   508- 
509). 
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Nationally,  over  the  last  few  years  crime  rates  have  been 
falling,   but  not  in   predominantly   black   inner-city  neighborhoods.      By 
the  year  2000,  the  national  drop  in  crime  rates  will  be  reversed,  and, 
unless   something  is  done,  violent  crime  will  be  even  more  rampant 
in  the  inner  cities  than  it  is  today. 

Nationally,   between   1973   and   1992  Between    1973   and   1992, 
there  was  a   1.5  percent  drop  in  victimization  rates  for  most  crimes  of 
violence  (BJS,  1994).     Over  the  same  period,  however,  the  rate  of 
violent  victimizations  of  black  males  ages   12  to  24  increased  by 
about  25   percent  (Bastian  and  Taylor,   1994).     And  between    1985   and 
1992,  the  murder  rate  for  black  males  ages   14  to  22  tripled 
(Blumstein,    1995:   412). 

Street  crime  in  America  has  been,  and  continues  to  be,  largely 
intra-racial.      About  84   percent  of  single-offender  violent  crimes 
committed  by  blacks  are  committed  against  blacks,  and  73  percent  of 
such  crimes  committed  by  whites  are  committed  against  whites  (BJS, 
1994:  61).      In   1988  in  the  nation's  seventy-five  most  populous 
counties,  blacks  were  20  percent  of  the  general  population  but  54 
percent  of  all  murder  victims  and  62  percent  of  all  murder 
defendants;   most  murder  victims  were  male,   black,  and   between   the 
ages  of  15  and  45  (BJS,  1993). 

Thus,  if  we  are  serious  about  finding  ways  to  preventing  all  of 
America's   precious   children   from   becoming   predatory    street 
criminals,  we  must  focus  mainly  on  the  question  of  black-on-black 
inner-city  crime  (Dilulio,   1994;  Diluliol995).     I  know  this  remains  a 
somewhat  controversial  observation.     As  my  friend  Professor  Lani 
Guinier  of  the  University  of  Pennsylvania  has  said,  it  is  the  kind  of 
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emotionally-charged    issue   that   can   lead   to   impassioned,   rapid-fire 
"drive-by    debates." 

I  would  implore  you  to  look  squarely  at  the  relevant  data,  and 
to  bring  the  reality  of  black-on-black  inner  city  crime  as  close  to 
home  as  you  can. 

For  me,  that's  easy.     I  was  born  and  raised  in  a  working-class 
neighborhood  of  Philadelphia  and  now  live  a  few  minutes  by  car 
from  North  Philadelphia,  a  predominantly  black  area  of  the  city  that 
ranks  at  the  top  of  every  indicator  of  socio-economic  distress.     In 
1994  my  city,  the  City  of  Brotherly  Love,  suffered  433  murders. 
Blacks  were  39  percent  of  the  city's  population  but  78.5  percent  of 
its  murder  victims.     Only  five  of  the  eighty-nine  victims  under  age 
20  were  white.     Twenty-nine  kids  under  age   17  were  killed  by  gun 
blasts.     The  citywide  murder  rate  was  27.6  per   100,000.     But  in  parts 
of  North  Philadelphia,   murder  rates  ran  over   100  per   100,000.      In 
just  one   North  Philadelphia  neighborhood,  an  area  known   to  local 
residents  and  police  as  the  "Badlands,"  and  to  the  U.S.  Bureau  of  the 
Census  as  part  of  census  tract   176,  fourteen  people  were   murdered 
(Russell   and   Warner,    1994). 

What,   if  anything,   might  have   prevented   the  young   black 
inner-city  males  who  did  the  violence  against  other  young   black 
children  and   black  adults  from  doing  it? 

I  respect  the  opinions  of  those  who  insist  that  crime  prevention 
means   expanding   early   education   programs,   providing   more   and 
better  job  opportunities,   teaching   "parenting   skills,"   and   finding 
constructive  outlets  for  the  energies  of  troubled  teenagers.     But  I  find 
no  evidence  to  support  the  noble  hope  that  hundreds  of  ounces  of 
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crime  prevention  programs  like  these  will  add  up  to  many  pounds  of 
real    cures. 

Take  early  education.     Head  Start  has  many  intrinsic   virtues, 
and   possibly   some   long-term   cognitive  development   benefits.      But 
there  is  no  body  of  empirical  evidence  to  show  that  is  has  yielded 
large,  positive,  and  lasting  effects  measured  in  terms  of  teen 
pregnancy,  landing  a  job,  or  avoiding  trouble  with  the  law  (Wilson, 
1993:   21).     Likewise,  there  is  surely  some  value  to  programs  which 
send   trained   visitors   into   troubled   homes   to  provide   information, 
health  care,  parenting  instruction,  or  other  support  services.      But  not 
even   the   literature  reviews  produced  by  persons   who  have   funded 
and  championed   such  programs  claim  that  such  programs,   however 
intensive   or  well-funded,   either  restore   "family   functioning"   or  curb 
crime   (Weiss,    1993). 

Instead,  I  submit  to  you  that  if  we  are  truly  interested  in  crime 
prevention   and   root  causes,   then   we   must  be   genuinely  radical   and 
utterly    honest. 

In  the  words  of  a  research  panel  of  the  National  Academy,  the 
problem  is  that  many  black  inner-city  children   lack   "good  role 
models"    and   are   surrounded   by   extreme   concentrations   "of  adults 
who  are  involved   in   illegal  markets.     (T)he  poorest  of  neighborhoods 
seem   increasingly   unable   to   restrain   criminal   or  deviant   behaviors" 
(National  Research  Council,  1993:  5). 

That  is  a  polite  and  politic  way  of  stating  that  many  of  the 
young   black   inner-city   males   who  end   up  committing   serous   crimes, 
going  to  prison,  or  being  buried  in  the  graveyard  before  their  time, 
start   life   born   out-of-wedlock   to   single-parent   homes   where   they   are 
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severely   abused   and   neglected,   and   in   neighborhoods   where   many   of 
the   adults   with   whom   they   have   contact   are   themselves  deviant, 
delinquent,    or   criminal. 

For  instance,  about  75  percent  of  the  most  violent  incarcerated 
juveniles  are   males  who  have  suffered   serious  abuse   by  a  family 
member,   and   about  the   same   fraction   of  them   have   been   witnesses 
to  extreme  violence  (Schall,  1987:  350).     Over  half  of  all  youths  in 
long-term   state  juvenile   institutions   have   one   or  more   immediate 
family   members   (father,   mother,   sibling)   who   have   been 
incarcerated  (BJS,   1992:  7). 

While  most  very  bad  boys  come  from  very  bad  homes,  so  do 
most  very  bad  girls.     About  47  percent  of  female  prisoners  have  at 
least  one   immediate  family  member  behind  bars;  43   percent  have 
been   physically  or  sexually  abused;   and  34  percent  have  parents  or 
guardians  who  abused  alcohol  or  drugs  (BJS,   1994). 

In  my  view,  today's  young  black  inner-city  males  are  not  at 
great   risk   of  becoming  criminally  depraved   mainly   because   they   are 
economically   deprived.      Whatever   their   material   circumstances,   only 
a  tiny  fraction  of  young  black  inner-city  males,  and  an  even  tinier 
fraction   of  young   black   inner-city   females,  ever  commit  violent 
crimes  or  become  career  criminals.     And  most  very  poor  people  of  all 
demographic    groups    are    law-abiding. 

Rather,  today's  black  inner-city  males  are  at  great  risk  of 
becoming  criminally   depraved   mainly   because   they   are   raised   to  be 
violent,    impulsive,    self-centered,    and    remorseless    by    unfortunate 
adults  who  teach   them  these  traits  by  example,  and  because,  on  the 
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push-or-be-pushed,    kill-or-be-killed    streets    where    they    live,    such 
behavior   is   entirely   rational. 

And  the  reverse  is  true.     The  vast  scientific  literature  on  what 
it  takes  to  transform  a  troubled  toddler  into  a  good  parent, 
conscientious   student,   loyal   friend,  dedicated   worker,   or  law-abiding 
citizen  can  be  boiled  down  to  two  words:  unconditional  love. 
Children   of  whatever   socio-economic   status,   bio-genetic   disposition, 
or  demographic  description  do  better  in  all  phases  of  life  if  they  grow 
up  believing  that  there  are  adults  in  their  world  who  care 
desperately   about   their   physical,   emotional,   and   intellectual   well- 
being,  and  who  want  nothing  in  return  save  love  itself. 

But  kids  who  start  out  life  abused  and  neglected  only  to  be 
carted  through   a  bureaucratic   maze  of  foster  homes,  family  courts, 
rotten   schools,  and  juvenile  institutions  learn  a  different  and  totally 
debilitating   lesson:   Life   is   brutal;   rewards   and   punishments   are 
arbitrary;    the    future    is    totally    unpredictable;    and    human    attachments 
are  fleeting. 

This  helps  to  explain  a  chief  finding  of  numerous  ethnographies 
of  today's  young  black  urban  street  criminals.     Young  black  inner- 
city  males  are  prone  to  attack  each  other  for  the  slightest 
provocations  or  signs  of  disrespect.     When  you  have  grown  up  almost 
totally   unsocialized   and   unloved   and   have   so  little  externally- 
validated   sense   of  self-respect,   you   naturally  develop  a  hair-trigger 
mentality   that   mandates    immediate   and   quickly   escalating    violence 
against  anyone   who.  in   any  way  threatens  or  directly  challenges   what 
little  sense  of  self-respect,  and  what  few  tangible  signs  of  worldly 
status   (money,   turf,   friends),   you   may  possess  (Fleisher,    1994). 
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But  that  is  not  how  these  young  men  are  born  into  the  world. 
A   typical   severely   abused   and   neglected    "at-risk"   black   inner-city 
kid   will   have   numerous  contacts   with   the  child   welfare   system 
before  he  or  she  enters  high  school.     As  recent  reports  on  the  child 
welfare  systems  of  New  York  City,  Philadelphia,  and  other 
jurisdictions  make  all  too  plain,  these  children  live  in  one  foster 
home  after  another.     They  end  up  semi-literate  and  on  welfare.     They 
do  drugs  and  get  sick.     A  high  fraction  of  the  black  inner-city  females 
end  up  on  welfare.     A  high  fraction  of  the  black  inner-city  males 
finish  life  in  prison  (nobody  visits)  or  dead  (nobody  mourns)  well 
before   their   time. 

Although   there   is   no  systematic   evidence   that  programs   which 
attempt   to  keep   inner-city   teenagers   out  of  gangs,   restrain   their 
anger,   and  discharge  their  energies   in   a  productive   fashion   work  to 
prevent  crime,   I   hold  no  brief  against  such  programs. 

But  let  us  concede  that  no  number  of  piecemeal  crime 
prevention   approaches   is   likely   to  change   the   trajectory   of  black-on- 
black 'crime   trends. 

Likewise,  let  us  concede  that  no  amount  of  harsher  penalties 
will   deter   these   youths   from   behaving   in   a  radically   presented- 
oriented,    radically    self-regarding   way   that   translates   directly    into 
substance  abuse,   impulsive  violence,  and  serious  crime.     As  one  black 
male   life-term  prisoner  summed   it  up  for  me,   "You   never  think  about 
doing  30  when  you  don't  expect  to  live  to  30." 

In  sum,  if  we  are   serious  about  crime  prevention,  then   the 
place  to  begin  is  with  the  simple  truth:  children  cannot  be  socialized 
by   adults  who  are  themselves   unsocialized   (or  worse),  families   that 
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exist  in  name  only,  biological  parents  who  abuse  and  neglect  them, 
child  welfare  bureaucracies  that  bounce  them  around,  schools  that 
neither  discipline  nor  educate,  and  neighborhoods  in  which  violent 
and  repeat  criminals  circulate  in  and  out  of  jail,  period. 

We  need  to  focus  on  black  inner-city  children,  begin  at  the 
very  beginning,  and  refuse  to  think  about  the  problem  simply  in 
terms   of  traditional   poverty,   crime,   and   social   welfare   remedies. 

For  starters,  recognize  that,  other  things  being  equal,  poor  black 
inner-city  kids  are   less  likely  than  white  kids  to  get  adequate  pre- 
natal  and  early-life  health  care.     Buried  in  the  heated  race-and-I.Q. 
debate  over  Charles  Murray  and  Richard  Herrnstein's  The  Bell  Curve 
(New  York:  The  Free  Press,   1994)  is  research  which  shows  that  black 
kids  who  get  good  pre-natal  and  health  care  do  as  well  or  better  than 
whites  on   I.Q.  tests.     Whatever  their  home  circumstances,  decent  pre- 
natal care  and  early-life  health  care  gives  kids  a  fighting  chance  in 
life. 

But  look  beyond  the  inner-city,  too.     Recognize  that  about  75% 
of  metropolitan  area  blacks  do  not  live  in  poverty.     Instead,  as  recent 
research   has   suggested,   they   live   in   working-   and   middle-class 
neighborhoods   where    welfare   dependency,   crime,    and   joblessness 
are   less  common   than   senior  proms,   family  reunions,   and  church- 
going   (Nathan,    1994). 

Dare  to  think  out  loud  about  ways  that  government  can  help  to 
make   group  homes,   boarding   schools,   orphanages   (call   them  what 
you  will)  in  these  areas  black  urban  America's  version  of  the 
agriculturally-based,    communally-organized    Israeli    kibbutzim 
(Dilulio.    1995). 


1  1 


500 


Finally,  if  we  are  going  to  debate  crime  prevention,  then  we 
must  look  beyond  yesterday's  statistics.     By  the  year  2000,  there  will 
be  500,000  more  males  between  the  ages  of  14  and   17  in  the 
population  than  there  are  now.     Criminology  tells  us  that  6  percent  of 
these    boys--almost   without  exception   the   6   percent   whose    "family 
lives"  are  the  most  grim—will  commit  50  percent  of  all  the  serious 
crime   committed   by   the   cohort   and   become   high-rate,   predatory 
offenders:    30,000  more   killers,   rapists,   carjackers   and   thieves 
(Wilson,    1994:   507). 

It  is  already  too  late  for  these  kids.     They  are  headed  for  the 
streets,  prisons,  and  graveyards.     But  what  if  we  placed  the  next 
500,000   severely   abused   and   neglected   toddlers   in    stable   settings 
where  loving,  responsible  adults  really  cared  for  them?     Is  it  really 
Utopian  to  bet  that  by  the  year  2010  we  might  get  at  least  30,000 
more  doctors,  teachers,  car  mechanics  and  family  men?     I  think  not. 

Federal  policies  which  encourage  states  to  follow   "family 
preservation"   policies   manage   only   to   imprison   severely   abused   and 
neglected  children   in   bureaucratic   systems   and   horrible   homes.      In 
particular,   any  policies  that  fail   to  empower  the  creative, 
community-centered    development    of   black-led,    black-run,    locally- 
organized   group   homes   for   severely   abused   and   neglected   black 
inner-city  children,   must  be   counted   among   the  real   root  causes   of 
our    nation's    urban    crime   problem. 

The  moral  and  civic  arguments  for  acting  to  save  America's  at- 
risk  black  inner-city  children   should   be  enough  for  any  decent 
American  to  want  to  act.     But  there  is  as  well  an  argument  for  acting 
that   runs    to   enlightened    self-interest. 
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For  while  there  is  as  yet  no  strong  statistical  evidence  that 
inner-city  crime   has   "spilled   over"   into  up-scale   urban 
neighborhoods   or   adjacent   suburbs,   the   demographics   of  the   problem 
make  the  inner  cities  a  ticking  crime  bomb. 

Whether  there  is  anything  that  the  can  and  will  be  done  to 
defuse  this  crime  bomb  remains  to  be  seen. 

V. 
Private   Efforts:   "Hardening  Targets" 

Whatever  Washington  does  (or  fails  to  do),  let  no  one  suppose 
that  all  crime  prevention  efforts  in  America  spring  from  government. 
Rather,  much  or  most  of  what  happens  in  the  way  of  crime 
prevention  in  America  is  purely  the  result  of  private  efforts  by 
individuals,   families,  community  groups,  churches,   and   businesses. 
America's   ultimate  crime   prevention   forces  are   not  cops,  judges, 
probation  officers,  or  prison  guards;  they  are  good  parents,  caring 
friends,  inspiring  teachers,  local  religious  leaders,  dedicated  co- 
workers, and  decent  employers.     Having  spent  more  than  a  decade 
interviewing  and  observing  justice  officials  all  across  the  country,  I 
can  report  that  most  cops,  judges,  probation  officers,  and  corrections 
officials  see  it  that  way,  too  (Dilulio  et  al.,  1993). 

Over  the  last  decade  or  so,  probably  every  person  in  this  room 
has  done  something  to  make  the  places  in  which  he  or  she  and  their 
loved  ones  live,  work,  attend  school,  shop,  or  recreate  relatively 
impervious  to  crime.     Parents  have  lectured  their  children  to  be  more 
careful.      Homeowners  have  purchased  burglar  alarms.      Car  owners 
have   bought   auto   anti-theft  devices.      Neighbors   have   established 
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town  watch  groups.  Businesses  have  hired  small  armies  of  private 
security    guards. 

Studies   evaluating   the   impact   of  private   crime   prevention 
efforts  are  in  their  infancy.     And,  of  course,  it's  a  multi-variate  world. 
No  one  factor,  and  no  single  species  of  factors,  can  explain  all  or  even 
most  of  the   variance   in  complex  phenomena  like  crime  rates. 

Still,  it  seems  obvious  that  but  for  such  private  anti-crime 
efforts,   but   for   the   "target-hardening"    behaviors   that   now   define   the 
everyday   anti-crime   regimen   of  the   American   people,   the   nation's 
crime  problem  would  undoubtedly  be  far  worse  than  it  is  today.     Let 
any  who  doubt  the  efficacy  of  private  crime  prevention  efforts  be 
the   first  to  relocate   their  businesses   to  high-crime   settings;   dismiss 
their  mall   security,  guards;  disconnect  their  house   burglar  alarms; 
send  their  teenagers  to  the  nearest  high  school  with  a  violent  youth 
gang  problem;  and  encourage  their  kids  to  walk  alone  in  the  big  city 
at   night. 

In  my   view,  the  gap  between  black  and  white  crime 
victimization  rates  is  largely  a  reflection  of  the  gap  between  black 
and   white   private   spending   power   and   danger-avoidance   capacities. 
For  at  least  three  reasons,  inner-city  blacks  have  been  less  able  than 
other   Americans    to   target-harden    their   environments    against   crime. 

First,  they  are  too  poor  to  move.     They  must  walk  the  streets 
that  the  rest  of  us  can  avoid  or  never  confront.     For  crime-plagued 
inner-city  public   housing  tenants,   the  only  real  choice   is   between 
being  homeless  and  coping  with  crime. 
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Second,  most  inner-city  Americans  are  simply  too  poor  to 
invest  in  home  security  systems  and  the  like.     Some  years  ago,  I 
visited  the  offices  of  a  major  private  foundation  that  over  the  years 
had  given  social  scientists  millions  and  millions  of  dollars  to  study 
crime  and  prevention  strategies.     I  suggested  that  what  this 
foundation  and  others  should  do  instead  is  to  purchase  deadbolt 
locks  for  public   housing  residents  who  have  none,  or  private   security 
for  public  housing  complexes.     They  thought  I  was  kidding.     1  was 
not.     Needless  to  say,  I  never  received  a  penny  from  that  foundation. 
But  I  plan  to  carry  the  same  message  forward  to  a  consortium  of 
private   foundations   when  I   address   them  on  crime   at   their  meeting 
in  Texas  this  March. 

Third,   efforts  to  prevent  crime   in   inner-city   neighborhoods   by 
erecting  gates  at  public   streets,  automatically  evicting  drug  dealers 
from  public  housing,  and  installing  metal  detectors  in  public  schools 
often  meet  with  stiff  legal  challenges  or  require  political  or  financial 
resources  that  the  community  either  does  not  possess  or  cannot 
easily    sustain. 

Whatever   Washington   does   to   bolster   private   crime   prevention 
efforts,  especially  in  the  inner  cities,  will  count  on  the  plus  side.     Do 
more. 

VI. 
Governmental  Efforts:  "Revolving  Doors"  and  "Missing  Links" 

Finally,  there  are  at  least  two  sets  of  crime  prevention 
measures   that   government   is   uniquely   situated   to   pursue   via   the 
formal  criminal  justice   system. 
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The   first  such   measures   are   about  preventing   future  crimes  by 
violent  and  repeat  criminals  who  have  been  convicted  of  one  or  more 
serious  crimes  in  the  past.     Many  serious,  non-drug  felony  crimes  are 
committed  by  persons  who  are  convicted  but  free.     Here  are  just  ten 
points  about  revolving-door  justice  in  America.     With   such  exceptions 
as  noted,  these  points  are  drawn  from  recent  reports  by  the  U.S. 
Bureau  of  Justice  Statistics  (BJS): 

1.  About  72%  of  the  over  5  million  persons  under  correctional 
supervision  at  any  given   moment  in  this  country  are   not 
incarcerated. 

2.  While  the  nation's  prison  population  increased  by    184%   between 
1980  and    1993,   its  parole  population  increased   by  205%. 

3.  Based  on  a  sample  representing  711,000  state  prisoners,  49%  of 
state  prisoners  are  in  now  for  a  violent  crime,  62%  have  been 
convicted  of  one  or  more  violent  crimes  in  the  past,  and  94%  have 
been  convicted  of  one  or  more  violent  crimes  or  have  a  previous 
sentence   to   incarceration   or   probation. 

4.  On  average,  a  state  prisoner  will  do  only  38%  of  his  time  behind 
bars. 

5.  The  median  time  served  in  confinement  by  state  prisoners  is  29 
months  for  violent  crimes,   15   months  for  drug  trafficking,   and    14 
months   for   property    offenses. 

6.  Based   on   the  two  largest  prisoner  self-report  surveys  ever 
conducted   in   single   prison   systems,   the   estimated   median   number  of 
violent  and  property  crimes  (i.e.,  excluding  all  drug  crimes) 
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committed   by  prisoners   in  the  year  prior  to  their  imprisonment   is    12 
(Piehl  and  Dilulio,   1995). 

7.  Within  3  years  of  sentencing,  about  half  of  all  probationers  are  re- 
incarcerated for  a  new  crime  or  abscond,  and  nearly  half  of  all 
parolees  are  convicted  of  a  new  crime. 

8.  About  35%  of  violent  crime  arrestees  are  on  probation,  parole,  or 
pretrial   release  at  the   time  of  their  arrest. 

9.  These  national  numbers  are  mirrored  by  state-level  data.     For 
example,   between    1987   and    1991    Florida  parolees  alone  committed 
4,656  new  crimes  of  violence,  including  346  murders,   185  sexual 
assaults,  2,369  robberies,   and    1,754  other  violent  crimes;   and   in 
Virginia,  68%  of  all  murders,  76%  of  all  aggravated  assaults,  and  81% 
of  all  robberies   have   been  the  work  of  repeat  offenders  (Statistical 
Analysis  Center,    1993;   Governor's  Commission,   1994). 

10.  Since   1980  some  350,000  Americans  have  been  murdered.     BJS 
data   indicate   that  as  many  as  one-third  of  those  murders   may  have 
been  committed  by  persons  who  were  on  probation,  parole,  or  pre- 
trial release  at  the  time  they  did  the  murder(s)  for  which  they  were 
convicted. 

These  numbers  do  not  speak  for  themselves.     The  data  do  not 
coerce  one  to  support  an  end  to  plea  bargaining  (which  is  virtually 
impossible)  or  blanket  no-parole  policies   (which   over  time  could 
prove  prohibitively  expensive).     And  where  drug  crimes  are 
concerned,   most   studies   find   that   incarcerating   first-time,   street- 
level  drug  dealers  for  long  terms  does  almost  nothing  to  reduce  drug 
trafficking  or  cut  the.  amount  of  drug-related  crime  (Wilson,   1995). 
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But   make   no   mistake:   imprisoning   violent   and  repeat  offenders 
most  definitely   prevents  crimes.      Imprisoning   Peter  may   not  deter 
Paul,  but  it  does  prevent  crimes  that  Peter  would  be  committing  if  he 
were  back  on  the  streets.     One  scientific   study  estimated  that  tripling 
the   prison   population    between    1975    and    1989   reduced   reported   and 
unreported   crime   by    10-15%   below   what  it  would   otherwise   have 
been,    thereby   preventing   a   conservatively   estimated   390,000 
murders,   rapes,   robberies   and   aggravated   assaults   in    1989   alone 
(Langan,    1994). 

There   are   many   other  studies   that  document   the   siginificant 
incapacitation  effects  of  incarceration.     And  there  are  now   several 
benefit-cost   analyses,   including   two   by   Harvard   University   economist 
Anne  Morrison  Piehl  and  myself,  which  indicate  that  it  costs  society 
at  least  twice  as  much  to  permit  violent  and  repeat  criminals  to  roam 
free  in  search  of  new  victims  as  it  does  to  keep  them  in  prison  for  a 
year  (Piehl  and  Dilulio,   1995). 

Read  the  studies,  or  just  ask  yourself  the  following  question:  If 
we  released  a  random  sample  of  25  %  to  50%  of  the  nation's  1  million 
prisoners  this  morning,  what  do  you  suppose  would  happen  to  crime 
rates   tonight   and    over   the   weekend? 

Governmentally,  locking  the  revolving  door  on  criminals  is 
central  to  crime  prevention.  But  so  is  opening  the  door  to  justice 
system   cooperation    with    law-abiding   citizens. 

In  the  long  run,  nothing  will  buy  America  more  public  safety 
via  government  than   reordering  the  justice  system  so  that  it  does 
more  to  foster  than  to  frustrate  private  crime  efforts  of  all   sorts. 
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Enter  community  policing.  Everyone,  it  seems,  supports  the 
idea.  But  it  lias  been  discussed,  spotliglited  in  the  media,  put  into 
laws  and  administrative  decrees,  and  studied  by  academics  for  over 
a  decade  now.  Yet  only  a  few  big-city  jurisdictions  have  actually 
done  much  to  put  it  in  place  where  it  is  needed  the  most,  namely, 
high-crime    neighborhoods. 

Meanwhile,  in  many  cities,  it  would   appear  that  the  thin  blue 
line  is  stretched  incredibly  thin.     For  example.  New  York  City's  over 
7.4  million  people  have  maybe  3,300  cops  (out  of  a  force  of  some 
31,000)  actually  out  on  patrol  at  any  given  time  of  the  day.     Under 
certain   conditions,   increasing   police   manpower  can   help   restore 
public  order  and  check  crime.     But  if  we're  talking  about  reducing 
crime   and  disorder,   then   slight,   targeted   increases   in  police 
manpower  combined   with   community   policing   can   almost   certainly 
take   us   farthest  fastest  and   cheapest   (Bayley,    1994). 

In  all  frankness,  I  doubt  that  Washington  can  or  will  do  much 
to  improve  justice   system  operations   in  the  interests  of  public   safety 
and  in  ways  that  respect  the  public's  purse.     1  had  the  honor  of 
addressing   newly-elected   Members   of  this  Congress  on  crime   in   early 
December  and  again  earlier  this  month.     In  both  meetings  I  was 
asked  about  the  federal  role  in  crime  control.     In  both  meetings  1 
said  that  my  recent  research  into  the  history  of  the  federal  role  in 
crime  control  is  largely  a  tale  of  woe. 

The  federal  government,  in  the  agency  of  the  federal   Bureau  of 
Prisons,  runs  one  of  the  best  correctional  systems  in  the  world 
(Dilulio,    1994).      The   federal  prison   system's  drug  treatment 
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programs   are   a  real   bright  spot   in  the   prevention   and  criminal 
rehabilitation   record  (Dilulio,    1992).      Beyond  that,   however,   the 
record  of  federal  crime  policy  from   1968  to   1992  is  not  highly 
encouraging  (Dilulio  et  al.,  1994;  Wilson  and  Dilulio,  1995).     This  is 
equally   true   for   federal   crime   policy   under  Republican   presidents 
and   Democratic   ones. 

The   twin  culprits  have   been,  and  continue  to  be,  distributive 
politics   and   weak   inter-governmental   administration.      Policies   are 
enunciated  in  rhetoric;  but  they  are  realized  (or  not)  in  action.     Good 
ideas  on  crime  prevention   often  get  watered  down   by   politcally 
necessary   compromises.      Decent  policies   are   poorly   administered. 

To  cite  just  one  example,  after  making  a  number  of  promising 
starts,  last  year  Congress  approved  and  President  Clinton  signed  a 
federal  crime  bill  that  most  definitely  will  not  put  "100,000  cops"  on 
America's   streets,   and   most  definitely  will   spread   those   policing 
dollars   around   rather  than   target  them— as   both   all   relevant 
scientific  evidence  and  all  common  sense   suggest  they  should  be 
targeted--for    saturation    community-based    policing    in    high-crime 
urban    neighborhoods. 

Likewise,    anyone    who   thinks   that   the    truth-in-sentencing 
measures  contained  either  in   the   1994  federal  crime  bill  or,  for  that 
matter,  in   the  crime  package  outlined  in  the  Contract  With  America, 
will   succeed   in   putting   most  convicted   violent  and  repeat  offenders 
behind   bars  for  all  or  most  of  their  sentences  had  better  guess  again. 

In   all   honesty,  the  problem  with  federal  crime  policy,  both 
Democratic  and  Republican,  both  past  and  present,  is  not  so  much 
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that  it  is  prone  to  pork  on  either  the  so-called  prevention  or  the  so- 
called  punishment  side.     The  problem  is  that  it  is  generally  full  of 
baloney   on   both   sides. 

VII. 
Conclusion 

In   conclusion,   Washington's   response  to  crime  prevention   is 
still   largely  defined   by  revolving  doors  for  violent  and  repeat 
criminals,   missing   links   with   concerned   citizens,   unfounded 
assumptions  about  the  efficacy   of  federal   anti-crime   initiatives   vis-a- 
vis what  actually  happens  at  the  sub-national  level,  and  no  real 
appreciation  for  the  extent  to  which  the  nation's  crime  problem  is 
concentrated   in   inner-city   neighborhoods   and   among   black   kids, 
especially  males,   who  grow   up  severely   abused   and   neglected. 

Like  most  Americans,  1  hope  that  Washington  will  do  better. 

Thank  you  for  inviting  me. 


35-667    96-17 
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The  New  Consensus  on  Crime  Policy: 
Planting  the  Seeds 

Johin  J.  Dilulio,  Jr. 
Joan  R.  Petersilia 

What  to  Do  Versus  How  to  Think 

Broadly  speaking,  there  are  at  least  two  important  things  that  the  New  Consensus  Group 
(NCG)  has  the  potential  to  achieve.  First,  we  can  make  recommendations  on  how  to  chanee  crime 
policy.  Second,  we  can  offer  guidance  on  how  to  think  about  crime  policy.  To  achieve  either  goal, 
we  will  need  to  read,  research,  write,  discuss,  debate,  forgive  and  forget  in  common.  To 
accomplish  either  task,  we  will  need  the  assistance  of  other  colleagues  who,  in  the  latter  stages  of 
our  work,  can  serve  as  discussants,  confidants,  critics,  and  cheerleaders.  And  to  have  the  sort  of 
intellectual  and  civic  import  that  a  group  as  deeply  knowledgeable,  diverse,  and  distinguished  as 
the  NCG  could  have,  we  will  need  to  speak  as  one. 

We  want  to  achieve  both  goals,  but  we  are  quite  prepared  to  settle  for  a  little  new 
consensus  on  the  former  (how  to  change  crime  policy)  if  we  can  yet  emerge  with  lots  of  new 
consensus  on  the  latter  (how  to  think  about  crime  policy). 

Having  admitted  as  much,  however,  let  us  be  clctir  on  three  points.  First,  based  on  the 
bilateral  or  trilateral  discussions  we've  had  with  each  of  you,  we  approach  our  first  meeting  of 
the  NCG  with  at  least  one  policy  close  to  being  deposited  in  the  new  consensus  bank,  namely, 
changing  sentencing  policies  so  that  at  least  some  offenders  whose  only  felony  crimes  are 
low-level  drug  trafficking  crimes  are  decarcerated.  Of  course,  the  devil  is  in  the  details:  we  shall 
see  what  we  all  thir\k  on  this  score  when  the  time  comes  to  discuss  it.  Second,  we  intend  to  push 
very  hard  for  other  points  of  substantive  policy  consensus.  If  we  fcdl,  we  fail,  but  it  will  not  be  for 
lack  of  trjring  on  our  part,  nor,  we're  cor\£ident,  on  yours. 

But,  again,  we  are  not  the  least  bit  poUyannish  about  how  many  significant  new  points  of 
consensus  the  NCG  will  ultimately  reach  on  how  to  change  crime  policy.  Nor,  for  that  matter,  are 
we  the  least  bit  troubled  by  the  prospect.  For  to  a  considerable  degree,  our  medium  is  our 
message. 

If  after  thoughtful  research  and  probing,  we  decide  in  common  on  but  a  few  new  policy 
proposals,  then  we  will  have  done  something  valuable  in  both  intellectual  and  civic  terms. 

But  there  is  a  bigger  point  behind  the  preceding  paragraph.  We  are  convinced  that  the 
NCG's  greatest  comparative  advantage  lies  mainly  not  in  figuring  out  what  to  do,  but  in 
explaining  to  a  wide  audience— professional  criminologists,  policymakers,  administrators,  average 
citizens— how  to  think. 

A  new  consensus  on  how  to  think  about  crime  policy  wovdd  leave  plenty  of  room  for 
strong  disagreements  on  any  number  of  issues  pertaining  to  who  ought  to  be  arrested, 
prosecuted,  and  punished  for  what,  how,  by  whom,  for  how  long,  and  under  what  conditions. 
But  it  would  shrink  the  space  for  rank  ideological  disagreements,  delegitimatize  facile  talk  about 
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all  benefit-no  cost  policy  options,  and,  by  degrees,  improve  the  process  by  which  crime  policy  in 
America  is  made  cind  administered. 

Conceptual  Anchors:  Discretion,  Sorting,  Tradeoffs, 
Effectiveness,  Statistics,  Public  Philosophy,  Morality 

To  get  us  started,  we  want  to  define  seven  concepts  that  might  serve  to  anchor  any 
discussion  of  how  to  think  about  crime  policy.  In  many  respects,  there  is  more  to  be  gained  by 
dropping  these  conceptual  anchors  than  there  is  by  summarizing  the  competing  data,  such  as 
they  are,  on  policy  relevant  topics.  The  simple  truth  is  that  people  on  opposite  sides  of  crime 
issues  often  talk  past  each  other,  not  because  they  set  out  to  do  so,  but  because  no  one  troubles 
himself  or  herself  to  set  out  a  common  conceptual  vocabulary.  A  common  conceptual  vocabulary 
doesn't  reconcile  irreconcilable  policy  differences,  but  it  can  be  very  useful  in  discovering 
whether,  indeed,  such  differences  actually  do  exist,  and  the  precise  terms  on  which  they  turn. 

Discretion 

As  everyone  knows  ("everyone"  except  most  people  save  criminologists,  practitioners,  and 
policy  wonks),  the  vast  majority  of  crimes  are  neither  detected  nor  punished  by  the  justice 
system.  It  is  always  possible,  of  course,  to  increase  or  decrease  the  number  of  persons  entering  the 
justice  system.  Legislators  can  "toughen"  or  "loosen"  criminal  penalties  for  some  or  all  crimes. 
Even  under  mandatory  sentencing  structures,  judges  can  often  impose  harsher  or  more  lenient 
sentences  on  individual  criminals  as  they  see  fit.  PoUce  "crackdowns"  on  drug  dealers  have  been 
known  to  double  or  triple  the  number  of  arrests  made  within  a  given  area  or  jurisdiction.  Within 
broad  limits,  prosecutors  can  regulate  the  flow  into  corrections  systems  by  how  they  handle  plea 
bargains.  And  probation  and  parole  officials  can  do  the  same  by  how  they  process  and  monitor 
cases. 

The  reality  is  that  all  actors  in  the  justice  system  routinely  exerdse  discretion.  Learning 
how  to  manage  discretion  well  is  what  being  a  justice  system  professional  is  ultimately  aU  about. 
Thus,  a  rookie  cop  who  collars  everyone  he  can  has  to  "learn  the  ropes"  from  veteran  officers  who 
know  what  "really  matters."  Likewise,  a  rookie  prosecutor  has  to  learn  the  (often  implicit)  criteria 
that  experienced  prosecutors  use  in  setting  the  terms  of  plea  bargains.  And  so  it  goes. 

At  bottom,  debates  about  many  corrections  issues  (e.g.,  mandatory  sentencing)  turn  on  the 
question  of  which  actors  shall  have  their  ability  to  exercise  discretion  increased  or  decreased,  for 
what  reasons,  and  on  what  terms.  Fundamentally,  however,  every  component  of  the  system 
exercises  a  significant  degree  of  discretion. 

Sorting 

Discretion  is  used  to  sort  the  system's  present  and  potential  clients.  Citizens  themselves 
routinely  if  unwittingly  participate  in  the  process.  Consider  the  following  typical  statistics 
gathered  in  1985  by  the  New  Jersey  Department  of  Corrections: 

—  In  1985  the  state  experienced  some  1,076,000  index  crimes. 

—  Some  87,700  adults  were  arrested  for  indictable  crimes. 
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—  About  40,000  cases  were  ultimately  referred  to  a  grand  jury  (i.e.,  not  downgraded, 
dismissed,  or  diverted). 

—  Around  32,000  cases  resulted  in  indictments  (i.e.,  not  acquitted,  dismissed,  rendered 
inactive,  diverted,  or  conditionally  discharged). 

—  Some  19,000  cases  led  to  convictions. 

—  Under  10,000  of  those  ultimately  convicted  received  non-custodial  sentences  (probation, 
fines,  etc.). 

—  About  9,500  of  those  ultimately  convicted  were  sentenced  to  prison  or  jail. 

—  Most  of  those  sentenced  to  prison  or  jail  served  only  a  fraction  of  their  sentenced  time 
in  coiifinement. 

What  such  figures  depict  is  a  justice  sorting  svstem  hard  at  work,  with  each  set  of  actors 
in  the  system— from  citizens  who  are  victimized  by  crime  choosing  whether  or  not  to  report  it  to 
the  police,  to  corrections  officials  deciding  whether  to  recommend  a  prisoner  for 
parole-exercising  discretion. 

Conceptually,  the  main  question  is  not  the  extent  to  which  given  laws  accovmt  either  for 
the  growth  in  the  correctior^s  population  or  for  the  change  in  the  composition  of  that  population 
(e.g.,  the  steady  increase  in  the  fraction  of  the  population  that  consists  of  drug  offenders).  Nor,  for 
that  matter,  is  the  key  question  whether  given  population  trends  are  likely  to  continue. 

Rather,  the  key  question  is  how  well  is  the  svstem  sorting,  and  according  to  what  correctional 
supervision  and  cost-effectiveness  criteria! 

Try  the  following  thought  experiment.  You  just  arrived  in  America.  You  have  neither  a 
personal  stake  nor  any  intellectual  interest  in  the  evolution  of  the  nation's  penal  laws.  In  this 
capacity,  all  you  would  really  want  to  know  is  how  many  and  what  types  of  offenders  are 
currently  under  what  types  of  correctional  supervision.  For  example,  are  the  prisons  crowded 
with  non-violent  offenders  without  any  prior  criminal  records?  Are  the  intensive  supervision 
programs  handling  all  the  offenders  they  can  safely  and  cost-effectively  handle?  Whether  behind 
bars  or  in  the  community,  do  offenders  receive  the  drug  treatment  they  require? 

Tradeoffs 

As  such  hard-to-answer  questions  imply,  sorting  is  a  means  of  calculating  tradeoffs  and 
allocating  the  system's  limited  human  and  financial  resources  in  a  way  that  is  (or  aspires  to  be) 
sodcdlv  optimal.  An  cuialogy  to  health  care  is  helpful.  Last  year  we  heard  a  great  deal  of  debate 
about  the  nation's  health-cetre  system,  which  now  consumes  nearly  16%  of  Gross  National 
Product  (GNP).  Despite  all  this  spending,  in  the  course  of  a  year  some  thirty-seven  million 
Americans  will  at  some  point  be  without  either  catastrophic  or  routine  health  insurance  coverage. 
Many  sick  people  are  iU-treated,  under-treated,  or  not  treated  at  all.  All  the  various  plans  for 
remedying  the  situation  and  enhancing  cost-effectiveness  were  essentially  alterriative  strategies  for 
changing  the  way  that  the  system  sorts  present  and  potential  patients. 

By  the  same  token,  most  penal  reform  proposals  can  be  understood  as  alternative 
strategies  for  changing  the  way  that  the  system  sorts  present  and  potential  clients.  Each  strategy 
embodies  a  di^erent  set  of  tradeoff,  some  of  them  easier  to  specify,  quantify,  and  calculate  than 
others. 
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For  example,  imagine  that,  possessed  by  the  ghost  of  Draco,  we  decided  that  in  any  given 
year  we  wanted  to  catch  and  "throw  the  book  at"  every  criminal  in  America.  Imagine  that  this 
desire  translated  into  a  fixed  prison  term  of,  say,  ten  years,  with  absolutely  no  exceptions,  no 
pleas,  no  "good  time,"  no  early  release,  and  no  parole.  And  imagine  that  the  long  arm  of  the  law 
grew  long  enough  to  achieve  our  goal. 

What  tradeoffs  might  be  embodied  in  this  approach?  There  might  be  social  benefits  in  the 
form  of  millions  of  crimes  averted  through  simple  incapacitation  effects.  And,  emotionally,  our 
Draconian  souls  might  fee!  satisfied.  But  the  social  costs  of  detecting  and  incarcerating  tens  of 
millions  of  criminals  would  be  astronomical. 

Obviously,  America  has  chosen  a  different  sorting  strategy,  one  that  embodies  a  much  less 
Draconian  tradeoff  between  public  protection  and  the  legitimate  desire  for  retribution,  on  the  one 
hand,  and  the  drain  on  the  public's  purse,  on  the  other.  Again,  most  crimes  are  neither  detected 
nor  punished  (let  alone  punished  with  long,  fixed  prison  terms)  by  the  justice  system.  This  has 
been  true  throughout  the  recorded  history  of  the  nation's  justice  system,  in  "get-tough"  periods  as 
well  as  in  "go-easy"  ones. 

Presumably,  while  few  Americams  are  possessed  by  the  spirit  of  Draco,  neither  are  mciny 
of  them  advocating  the  thoroughgoing  decriminalization  of  ail  or  most  crimes,  from  first-degree 
murder  to  spitting  on  the  sidewalk.  Conceptually,  therefore,  the  key  thing  to  understand  is  that 
most  penal  reform  options  can  affect  how  present  and  potential  clients  of  the  system  are  sorted, 
and  with  what  social  consequences,  only  on  the  margins. 

To  illustrate  this  point  about  making  social  tradeoffs  on  the  margins,  consider  plea 
bargaining.  Plea  bargaining  remains  unpopular  with  the  general  public.  The  process  is  little 
understood  outside  of  professional  or  academic  criminal  justice  circles.  It  is  rarJced  among  the 
"seamy"  aspects  of  contemporary  justice  systems. 

Viewed  differently,  however,  plea  bargaining  is  a  sorting  device  that  weighs  the  estimated 
social  costs  of  expending  scarce  human  and  financial  resources  on  prosecuting  a  given  offender, 
on  the  one  hand,  against  the  estimated  social  benefits  of  doing  so,  on  the  other.  There  are,  to  be 
sure,  some  perverse  and  unintended  consequences  of  plea  bargaining:  some  offenders  get 
"under-prosecuted,"  others  get  "over-prosecuted."  By  and  large,  however,  plea  bargaining  can  be 
viewed  as  a  potentially  efficient  (if  not  often  an  efficient-looking)  way  of  sorting.  The  plea  process 
hcis  become  thoroughly  institutionalized  (if  not  favorably  publicized  and  promoted).  Were  the 
process  to  stop  suddenly,  there  is  absolutely  no  way  that  either  the  courts  or  the  correctional 
institutions  and  programs  could  avoid  being  flooded  with  even  more  cases  than  they  now  handle. 

Many  people,  including  not  a  few  prosecutors,  make  both  principled  (e.g.,  just  desserts) 
jmd  practical  (e.g.,  public  safety)  objections  to  plea  bargaining.  But  there  is  a  gap  between  what 
people  say  they  want  (e.g.,  everyone  prosecuted  "to  the  full  extent  of  the  law"  and  "maximum 
public  safety")  and  what  people's  actions  over  time  say  about  what  they  want.  Economists  use  the 
term  "revealed  preferences"  to  refer  to  the  preferences  embodied  in  how  people  actually  behave 
as  opposed  to  what  people  say  their  preferences  are.  With  respect  to  criminal  justice,  sodety's 
revealed  preferences  are  clear:  we  do  not  want  to  detect  and  punish,  let  alone  "throw  the  book 
at,"  each  and  every  person  who  commits  whatever  sort  of  crime.  To  do  so  would  cost  more  in 
human  and  financial  resources  than  most  people  would  actually  be  willing  to  spend. 


519 


The  New  Consensus  on  Crime  Policy: 
Planting  the  Seeds  /5 

Thus,  plea  bargaining  is  a  widely-practiced  sorting  strategy.  It  hinees  on  the  exercise  of 
prosecutorial  discretion  and  embodies  social  tradeoffs  on  the  margins.  If  every  potential  criminal 
defendant  were  a  cold-blooded  murderer,  then  the  typical  marginal  offender  would  be  one  whom 
most  of  us  would  want  prosecuted  with  no  legal  holds  barred.  And,  indeed,  the  entire  class  of 
such  offenders  is  normally  prosecuted  fuUy.  But  once  all  the  cold-blooded  murderers  and  other 
"clear-cut"  cases  have  been  taken  in  hand,  the  marginal  offenders— those  offenders  regarding 
whom  the  decision  of  whether  or  not  to  prosecute,  on  what  charges,  and  how  vigorously  remains 
an  "open"  or  "close"  call  (and  hence  a  somewhat  risky  use  of  prosecutorial  discretion)— are  likely 
to  be  property  offenders,  small-time  drug  dealers,  and  certain  classes  of  situationally  violent  but 
not  extremely  dangerous  persons. 

Likewise,  about  72%  of  the  over  5  million  persons  under  correctional  supervision  on  any 
given  day  in  this  country  are  on  probation  or  parole.  Obviously,  having  offenders  in  the 
community  means  that  some  of  them  will  commit  crimes  which  could  have  been  averted  by 
incarceration.  But  the  social  benefits  of  community-based  corrections  may  or  may  not  outweigh 
the  social  costs.  Again,  the  real  issue  concerns  sorting  offenders  and  finding  the  optimal  sanction 
for  the  marginal  offenders. 

Reasonable  hearts  and  minds  are  bound  to  differ  on  what  sorts  of  sodal  tradeoffs  are  best. 
But  reasonable  people  cannot  differ  over  whether  tradeoffs  must  be  made:  every 
sanctioning/sorting  option  involves  both  social  costs  and  sodal  benefits,  every  option  has 
diminishing  marginal  returns,  and  every  option  needs  to  be  assessed  and  administered  in 
deference  to  the  best  available  estimates  of  its  marginal  value. 

Honest  proponents  of  any  given  sentencing  option  are  not  free  intellectually  to  calculate 
its  benefits  but  ignore  its  costs,  present  and  potential.  Honest  opponents  of  any  given  option  are 
not  free  intellectually  to  calculate  its  costs  but  ignore  its  benefits,  present  and  potential.  This  holds 
equally  for  expanding  (or  contracting)  prison  capadty,  expanding  (or  contracting)  intermediate 
sanctions,  expanding  (or  contracting)  drug  treatment,  and  every  other  option  that  one  can  name 
or  imagine.  Politically,  ideologically,  and  rhetorically,  tradeoffs  can  be  avoided,  masked,  or 
buried.  Conceptually,  however,  they  can  only  be  acknowledged,  weighed,  and  evaluated. 

In  sum,  most  criminal  justice  sorting  strategies  are  not  inherently  good  or  bad,  and  the 
actors  in  the  system  can  use  their  discretion  well  or  ill,  reflectively  or  reflexively,  in  self-interest  or 
in  the  public  interest.  In  order  to  arrive  at  a  reasonable  conclusion  about  the  marginal  value  of 
any  given  strategy,  one  needs  to  know  a  great  deal  about  the  characteristics  of  the  present  and 
potential  clients  being  sorted,  the  experience  of  other  jurisdictior^s  that  have  tried  such  strategies, 
ttnd  other  factors  relevant  to  specifying,  quantifying,  and  calculating  tradeoffs.  Unfortunately, 
reliable  knowledge  about  the  sodal  costs  and  benefits  of  competing  sentencing  policy  strategies 
remains  scarce. 

Effectiveness 

It  is  even  harder  to  find  reliable  information  that  would  enable  one  to  evaluate  competing 
crime  polides  in  terms  of  their  effectiveness. 

Too  often,  the  terms  "effectiveness"  or  "cost-effectiveness"  are  used  as  synonyms  for  each 
other  and  for  "effidency."  But  there  are  some  important  conceptual  lines  here  that  ought  not  to  be 
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blurred,  and  some  important  conceptual  issues  related  to  conventional  justice  system  effectiveness 
measures,  mainly  recidivism  rates  and  crime  rates,  that  ought  not  to  be  ignored. 

By  definition,  an  effective  policy  or  program  is  one  that  achieves  its  goals.  There  are  two 
types  of  goals:  operational  and  non-operational.  An  operational  goal  is  an  image  of  a  desired 
future  state  of  affairs  that  can  be  compared  unambiguously  to  an  actual  or  existing  state  of  affairs. 
A  non-operational  goal  is  an  image  of  a  desired  future  state  of  affairs  that  caimot  be  compared 
unambiguously  to  an  actual  or  existing  state  of  affairs.  For  example,  "rehabilitating  offenders"  is  a 
non-operational  gocd;  "getting  all  inmates  classified  as  having  drug  problems  into  structured 
treatment  progran\s"  is  an  operational  goal. 

A  cost-effective  policy  or  program  is  one  that  achieves  operational  goals  with  the  "lowest 
possible"  doUar  expenditures.  For  example,  if  progreim  A  achieves  the  same  goals  in  the  same 
way  that  program  B  does,  but  achieves  them  for  half  the  money,  then  A  is  more  cost-effective 
thanB. 

The  concept  of  efficiency  is  broader  than  the  concept  of  cost-effectiveness.  An  efficient 
policy  or  program  is  one  that  maximizes  desired  outputs  with  a  given  set  of  valued  inputs,  or 
that  minimizes  the  valued  inputs  needed  to  achieve  any  given  level  of  desired  outputs.  For 
example,  some  types  of  staff  deployment  measures  within  a  prison  may  be  more  efficient  than 
others  because  they  minimize  the  human  and  financial  resources  necessary  to  achieve  any  given 
set  of  operational  goals  (e.g.,  no  escapes,  no  assaults,  reduction  in  need  for  overtime  pay,  etc.). 
Likewise,  some  types  of  prisoner  classification  methods  may  be  more  efficient  than  others  because 
they  minimize  the  human  and  financial  resources  necessary  to  provide  care  and  custody  to  the 
sentenced  population  (e.g.,  not  making  unnecessary  use  of  scarce  and  expensive 
maximum-security  beds  to  hold  prisoners  whose  institutional  and  post-institutional  behavior 
would  be  virtually  the  same  were  they  held  in  medium-  or  even  minimum-security  facilities). 

Within  sentencing  policy  studies,  recidivism  rates  and  crime  rates  have  been  the  dominant 
effectiveness  measures.  But  there  are  at  least  two  major  sets  of  problems  with  these  measures. 

Recidivism  rates  are  measures  of  the  proportion  of  offenders  who,  either  during  or 
following  some  period  of  correctional  supervision,  return  to  crime  and  get  either  rearrested,  or 
reconvicted,  or  both.  There  is  no  one  "best"  recidivism  measure.  And  any  honest  look  at 
recidivism  measures  breeds  an  appreciation  for  the  conceptual  and  empirical  complexities 
involved. 

Take  a  hypothetical  group  of  offenders.  A  year  after  their  release  from  supervision,  X 
percent  are  rearrested,  and  .5X  are  reconvicted.  But  over  half  are  reconvicted  for  crimes  less 
serious  than  the  ones  for  which  they  were  previously  convicted.  Two  years  out,  1.5X  of  the  group 
have  been  rearrested,  but  still  only  .5X  have  been  reconvicted.  And  three  years  out,  1.6X  have 
been  rearrested,  and  .6X  have  been  reconvicted,  but  all  the  additional  reconvictions  between  yeiirs 
one  and  three  are  for  crimes  less  serious  than  the  ones  for  which  they  were  previously  convicted, 
and  less  serious  on  average  than  the  crimes  for  which  the  earlier  recidivists  in  the  group  were 
reconvicted. 

What  is  the  "best"  or  "truest"  measure  of  recidivism  for  this  group,  and  how,  if  at  all,  can 
one  relate  it  back  to  the  custodial  or  supervisory  experiences  (conditions  of  confinement. 
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participation  in  this  or  that  program,  quality  or  intensity  of  community-based  supervision,  etc.)  of 
the  group's  members?  There  is  no  obvious  answer,  either  theoretically  or  in  most  real-world 
cases. 

Also,  there  is  something  faintly  ridiculous  about  measuring  the  efficacy  of  sentencine 
policies  or  programs  in  terms  of  their  long-term  post-release  or  post-supervision  effects.  A 
popular  textbook  on  penology  makes  this  point  as  follows:  "Schools  do  not  follow  up  their 
graduates  to  see  if  they  slip  back  into  ignorance  or  fail  to  hold  a  job  after  leaving  school.  Yet,  in 
prison  treatment  programs,  success  is  based  on  some  post-program  assessment  of  behavior.'"  As 
a  number  of  analysts  have  noted,  similar  problems  attend  any  attempt  to  measure  the 
performance  of  law  enforcement  policies  or  programs  via  such  conventional  measures  as  crime 
rates,  arrest  rates,  and  emergency  response  times.'  As  the  BJS-Princeton  Study  Group  concluded: 
"Few  police  officers  believe  that  their  work  solely  determines  crime  rates  in  their  jurisdiction.  Few 
corrections  officials  believe  that  what  they  do  chiefly  determines  recidivism  rates.  Likewise,  most 
criminal  court  judges,  prosecutors,  pubUc  defenders,  and  other  justice  practitioners  know  from 
experience  that  the  prevalence  and  severity  of  crime  depend  mainly  on  factors  affecting 
individuals  long  before  most  are  taken  into  custody  ...  To  evaluate  the  performance  of  police 
departments,  correctional  agencies,  and  other  key  components  of  the  justice  system  exclusively  in 
terms  of  crime  rates  and  recidivism  rates  may  cause  observers  to  overlook  other  important 
contributions  of  the  system's  day-to-day  performance."^ 

Whether  given  policies  or  programs  are  judged  successful  depends  on  what  types  of 
effectiveness,  cost-effectiveness,  or  efficiency  measures  are  used  in  evaluating  them.  For  example, 
judged  solely  by  recidivism  measures,  the  best  experimental  studies  cast  question  marks  over  the 
social  value  of  intensive  supervision  programs.  But  judged  according  to  other  criteria,  and  viewed 
as  steps  on  an  intermediate-sanctions  ladder,  the  programs  are  not  dear-cut  failures.* 
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Statistics 


Much  of  the  applied  research  or\  justice  issues,  especially  the  so-called  program  evaluation 
literature,  relies  heavily  on  statistical  analysis.  Fundamentally,  statistics  is  about  drawing 
inferences  about  populations  from  samples.  As  a  rule  of  thumb,  the  more  technically  complicated 
the  statistical  analysis  of  any  given  policy  or  program  option,  the  less  likely  it  is  that  the  analysis 
compares  "apples  to  apples." 

Indeed,  the  reason  for  many  statistical  techniques  is  that  they  enable  one  to  make 
meaningful  compcirisons  among  and  between  "apples  eind  oranges,"  or  to  draw  meaningful 
ii^ferences  about  what  a  very  small  number  of  "apples "  tells  us  about  "all  apples."  Also,  much  of 
statistical  analysis  is  based  on  the  assumption  that  "all  other  things  are  equal."  But  in  policy 
studies,  ceteris  are  hardly  ever  paribus,  and  many  of  the  things  which  the  good  analyst  "holds 
constant"  for  the  purposes  of  arriving  at  some  conclusion  are  things  which  in  fact  vary  in  complex 
ways. 

The  beauty  of  experimental  research  and  randomized  research  designs  is  that  they 
eliminate  much,  though  by  no  means  all,  of  the  need  for  complicated  statistical  gymnastics,  and 
render  conclusions  that  come  close  to  "speaking  for  themselves."  But  very  little  of  the  research  on 
crime  policy  is  experimented. 

Public  Philosophy 

Even  if  there  were  a  huge  body  of  experimental  research  on  each  and  every  crime  policy 
issue  of  the  day,  that  would  not  ensure  agreement,  either  among  scholars  or  among  policymakers 
and  average  citizens,  about  what  policies  ought  to  be  adopted,  how  they  should  be  funded,  or 
how  best  to  administer  them.  Views  on  crime  policy  are  mediated  by  competing  public 
philosophies.  The  "facts"  never  speak  for  themselves;  competing  public  philosophies  sort  and 
organize  them. 

Broadly  speaking,  positions  on  many  crime  policy  issues  are  reflections  or  extensions  of 
views  on  the  public  philosophy  of  representative  democracy.  The  public  philosophy  of 
representative  democracy  has  three  main  parts.  First  is  the  belief  that,  while  average  citizens  lack 
the  time,  energy,  information,  and  interest  to  decide  well  on  pubic  policy,  the  people  can  make 
reasonable  choices  among  competing  leaders  or  groups  of  leaders.  Second  is  the  idea  that 
representative  institutions  shoiild  be  structured  in  waj^  that  make  them  politically  and  legally 
resistant  to  temporary  popular  majorities  but  resporisive  to  persistent  popular  majorities.  And 
third  is  the  hope  that  the  size  of  the  American  republic,  the  variety  of  economic  interests,  the 
diversity  of  religious  opinions,  the  device  of  staggered  elections,  and  other  constitutional 
contrivances  will  render  persistent  popular  majorities  rare  and  unlikely  to  threaten  either 
individual  liberty  or  public  order.  In  the  language  of  Federalist  Paper  No.  10,  the  hope  is  that, 
whatever  the  issue  around  which  they  form,  persistent  popular  majorities  virill  transcend  partial, 
immoderate,  or  fleeting  ("factional")  interests  and  embody  a  true  concern  for  "the  permanent  and 
aggregate  interests  of  the  community,"  both  national  and  local,  both  public  and  private. 

There  are  thus  at  least  three  ways  to  evaluate,  say,  a  crime  policy  such  as  Virginia's 
no-parole  policy.  The  first  two  are  critiques  from  within  the  representative  democracy  perspective, 
while  the  third  is  a  critique  from  the  direct  democracy  perspective.  First,  one  can  say  that  the 
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"proper  guardians  of  the  public  weal"  have  abdicated  their  responsibility  to  "refine  and  enlarge 
the  public's  views"  by  adopting  a  get-tough  strategy  which,  whatever  its  actual  social  costs  and 
benefits,  is  calculated  mainly  to  appease  popular  pressures.  Second,  one  can  say  that  the  majority 
sentiment  in  favor  of  a  no-parole  policy  is  that  of  a  persistent  popular  majority  which  has  been 
unduly  frustrated  by  lax  parole  policies  in  the  past  and  are  only  belatedly  getting  their  moral, 
political,  and  constitutional  due  from  government.  Finally,  one  can  protest  that  the  issue  has  yet 
to  be  presented  directly  to  the  voters  who  have  both  the  constitutional  writ  and  the  requisite 
understanding  to  make  such  choices  without  any  filtering  by  elected  officials,  pro-incarceration  or 
anti-incarceration  lobbyists,  or  other  policy  elites  (including  academic  analysts). 

The  policy  conclusions  and  implications  one  draws  from  any  given  piece  of  research  on 
crime  vidll  be  affected  by  one's  first-order  assumptions,  explicit  or  tacit,  conscious  or  unconscious, 
out  front  or  buried,  about  the  pubUc  philosophy  of  representative  democracy. 

Morality 

Likewise,  there  can  be  no  escape  from  the  first-order  assumptions  about  free  will, 
determinism,  causality,  punishment,  and  personal  responsibility  that  underlie  any  position  on  any 
crime  policy.  Just  as  ^ere  can  be  no  "data-driven"  view  of  genocide  (e.g.,  the  fact  that  the  Nazis 
killed  millions  of  Jews),  so  can  there  be  no  "sLmply-coerced-by-the-data"  position  on,  say,  whether 
persons  convicted  of  a  violent  offense  should  be  eligible  for  parole. 

For  example,  the  latest  BJS  data  indicate  that  in  1992  most  of  the  431,279  admissions  to 
state  prison  were  members  of  a  radal  minority,  men  under  age  30,  and  entering  directly  from 
court.  About  75%  of  them  were  entering  for  a  nonviolent  offense.  But  murderers  comprised  2%  of 
new  court  commitments,  and  some  of  these  murderers  were  on  parole  at  the  time  they  committed 
their  latest  crime. 

What  are  the  right  policy  implications  of  such  data?  Among  other  things,  the  answer 
depends  on  how  you  understand  the  moral  drama  of  race  in  American  history;  on  your  moral 
concept  of  justice  (egs.,  treat  "like  cases  alike"-but  "alike"  how?;  give  people  "what  they 
deserve"— but  what  of  "mercy"  and  "mercy"  being  "more  just  than  justice"?);  on  your  moral 
reasoning  with  respect  to  what  degree  of  risk  society  ought  to  assume  vis-a-vis  persons  who  have 
"offended"  in  the  past  ("violated  life,  liberty,  and  property  in  the  past"?);  and  much,  much  more. 

In  particular,  policy  analysts  are  trained  to  look  at  the  big  picture,  find  the  patterns,  and 
discount  or  ignore  the  outliers.  But,  morally,  the  "outliers"  may  be  the  kid  who  goes  to  prison 
because  of  an  overtly  racist  sentencing  regime,  or  the  lives  that  were  cut  short  because  of  the  tiny 
fraction  of  aU  parolees  who  murder.  There  is  a  moral  argument  behind  the  "racial  politics"  of 
those  who  push  for  a  Radal  Justice  Act  and  a  moral  argument  behind  the  "victim  politics"  of 
those  who  push  for  truth-tn-sentendng  or  no  parole.  The  "data"  indude  the  outliers,  and  they  do 
not  tell  how,  morally,  one  ought  to  evaluate  given  polides,  weigh  "total"  social  costs  and  benefits, 
or  factor  in  uncertainties  about  who  might  win  or  lose  the  most  from  any  particular  policy. 
Terming  such  arguments  "ideological"  or  "sensationalistic"  does  not  steal  their  moral  force  on  the 
one  side  or  on  the  other.  These  moral  arguments  can  be  rejected  or  embraced,  but  they  need  to  be 
surfaced  and  confronted,  not  swept  under  anyone's  favorite  pseudo-sdentific  rug  with  a  broom  of 
"sdentific  objectivity."  Dedding  what  counts  as  "the  data"  and  how  to  organize  and  interpret  "the 
facts"  is  unavoidably  cm  enterprise  that  involves  moral  reasoning  and  moral  judgement. 
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im  PRISON  PAY!" 

REVISITED 

Retiirniim  to  the  Crime  Scene 

^^B  cveral  yean  ago.  in  these  pages,  we  cned  co  referee  an  acnmomous  debace  bc- 
^^^^  cween  cnminologists  who  insisted  chat  prisons  "cost  too  much"  and  those  who 
^m  responded  that  they  "protect  too  Uttle."  Our  contention  was  that  both  sides  of 
^^      the  debate  were  staang  their  posioons  far  too  scrongiy  given  the  lack  of  avail- 

^^L     able  empirical  evidence.  By  presenting  new  survey  data,  we  hoped  to  bring  a 
^^k   lictle  calm  into  the  storm.  But  we  succeeded  only  in  changing  the  storm's  di- 
^B  recnon — toward  us.  Shotn  of  most  of  our  peacekeeping  illusions,  we  are  back 
^1  to  revisit  the  quesaon,  "Does  prison  pay?" — again  by  way  of  new  survey  dao- 
^^^m        Our  origuial  offering  was  a  cost-benefit  analysis  of  impnsonmenr  based  on 
^^^  a  1990  prisoner  self-report  survey  we  conducted  in  Wisconsin.  The  survey, 
based  on  a  sample  of  6  percent  of  the  sate's  prison  populadon.  found  that  in  the  year 
before  their  incarceradon,  half  of  the  prisoners  had  committed  12  crimes  or  more,  ex- 
cluding drug  crimes.  Usmg  the  best  available  estimates  of  prison  operating  costs  and  the 
social  costs  of  crime,  we  calculated  that  imprisoning  100  convicted  felons  who  offended 
at  the  median  rate  cost  $2.5  million,  but  that  leaving  them  on  the  streets  cost  $4.6  million. 
We  noted  that  for  as  much  as  a  quaner  of  prisoners,  other  correcQonal  opaons.  such  as 
probaaon.  intensive  drug  treatment,  or  some  other  programs,  might  well  be  even  more 
cost  effective  than  imptisonment  and  we  stressed  the  need  for  more  research. 

What  we  offer  now  is  a  new  prisoner  self-repon  survey,  one  that  we  conducted  in 
New  Jersey  m  1993  of  a  random  sample  of  4  percent  of  recent  male  entrants  to  the  sate's 
prison  populaQon.  Analysis  of  this  survey  reconfirms  our  earlier  finding:  prison  pays  for 
most  state  prisoners.  Most  state  prisoners  are  either  violent  or  repeat  offenders  who  pose 
a  real  and  present  danger  to  the  physical  safety  or  property  of  any  commumoes  into 
which  they  might  be  released.  For  them,  assuredly,  prison  pays.  But  ptison  does  not  pay 
for  all  prisoners.  It  does  not  pay  for  all  convicted  felons.  Most  emphatically,  it  does  not 
pay  .for  all  convicted  drug  felons.  The  pubhc  and  its  purse  could  benefit  if  10-25  percent 
of  prisoners  were  under  some  other  form  of  correctional  supervision  or  released  from 
custody  altogether. 

Anne  Morrison  PiM  u  assisura  professor  of  public  policy  at  :ht  Ktnntdy  School  of  Coyrrnmntl.  Harvard 
L'nmnuy  John].  Diluliojr..  is  professor  of  policies  and  public  affairs  at  Princeton  University  and  director 
iiftlie  Brookings  Center  for  Public  Management.  Piehl  and  Dilulio  are  among  the  contributors  to  a  new 
Brooiunis  project.  Vie  Sew  Consensus  on  Cnme  Policy,  headed  by  Dilulio  and  Joan  R  Pelersilia.  of  the 
L'luversity  of  California  at  Irvine.  This  article  is  a  follow-up  on  one  Piehl  and  Dilulio  wrote  for  iJiefall 
1991  issui  of  The  Broobngs  Revieiv,  entitled,  "Does  Prison  Pay?" 
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Most  Prisoners  Are  Dangerous,  Repeat  Criminals 

According  to  Lawrence  A.  Greenfeld  of  the  U.S.  Bu- 
reau of  Justice  Scarisdcs,  fully  94  percent  of  all  state 
prisoners  have  either  been  convicted  of  a  violent  crime 
or  been  previously  sentenced  to  probadon  or  incarcer- 
aaon  (see  figure  1).  Greenfeld's  94  percent  statistic  is 
unassailable.  But  even  it  understates  the  actual  number 
and  seventy  of  crimes  committed  by  state  prisoners. 

In  the  first  place,  adult  prisoner  profiles  do  not 
reflect  the  crimes  committed  by  pnsonet?  before  they 
were  of  age  to  be  legally  tned,  convicted,  and  sen- 
tenced as  adults.  Most  state  prisoners  have  long  juve- 
nile records,  which  are  offiaally  closed  to  adult  au- 
thorities and  are  not  considered  by  adult  courts  at 
sentencing  time.  According  to  our  New  Jersey  survey, 
two  out  of  three  pnsonen  had  served  time  in  a  juve- 
nile institution.  Other  studies  have  shown  that  about 
60  percent  of  youths  aged  18  and  under  in  long-term 
secure  &cilices  have  a  history  of  violence.  Many  stud- 
ies reveal  that  between  a  quarter  and  a  third  of  juvenile 
criminals  are  high-rate  offenders  who  commit  a  mix  of 
violent  and  property  crimes.  Juveniles  account  for 
about  a  fifth  of  all  weapons  arrests  and  have  set  fright- 
ening new  homicide  records  in  the  1990s. 

In  a  recent  survey,  93  percent  of  judges  in  the  ju- 
venile system  agreed  chat  juvenile  offenders  should  be 
fingerpnnced.  and  85  percent  agreed  that  juvenile 
records  should  be  open  to  adult  authorities.  As  it  now 
stands,  however,  juvenile  crimes  of  assault,  rape,  rob- 
bery, burglary,  and  murder  will  mean  nothing  m  advilt 
courts  and  will  not  appear  in  suostical  profiles  of  pris- 
oners' criminaliry. 

Second,  more  than  90  percent  of  all  criminal  cases 
do  not  go  to  trial  because  the  offender  pleads  guilty  to 
a  lesser  charge.  Even  violent  crimes  are  routmely  plea- 
bargained — an  estimated  77  percent  of  rape  cases,  85 
percent  of  aggravated  assault  cases,  and  87  percent  of 
robbery  cases.  Unless  one  believes  that  all  charges  that 
are  plea-bargained  away  are  for  crimes  that  the  offen- 
der did  not  commit,  then  one  must  admit  that  actual 
crimes  are  swept  under  the  criminal-records  rug  by 
plea  bargaining.  As  yet  no  systemanc  empirical  studies 
have  estimated  the  defladonary  effects  of  plea  bargain- 
ing on  the  length  and  severity  of  pnsonen'  criminal 
records.  But  many  prosecutors  believe  that  the  effects 
are  large,  and  evidence  is  growing  all  around  the 
country  that  they  are  right. 

Third,  as  our  two  prisoner  self-repon  surveys 
plainly  reveal,  most  prisoners  comimt  many  times 
more  nondrug  felony  crimes  than  they  are  ever  ar- 
rested, convicted,  and  imprisoned  for  committing. 

In  the  late  1970s  the  RAND  Corporation  con- 
ducted prisoner  self-report  surveys  in  Texas.  Michigan, 
and  Califomia.  Among  other  things,  RAND's  survey: 
showed  that  the  median  number  of  crimes,  excluding 
all  drug  crimes,  committed  by  prisoners  the  year  before 
they  were  incarcerated  was  15.  In  the  late  1980s  amidst 
the  first  round  of  controvenies  over  benefit-cost  anal- 
yses of  imprisonment,  some  asserted  that  the  RAND 
numbers  could  not  even  come  close  to  being  replicated 
in  bigger-sample,  more  up-to-date  surveys. 

Both  our  prisoner  self-report  surveys  were  modeled 
on  die  RAND  survey,  though  in  both  the  sample  was 


much  larger.  The  1993  New  Jersey  survey  fbund  that  the 
median  number  of  nondrug  crimes  committed  by  pris- 
oners the  year  before  their  imprisonment  was  12 — ex- 
acdy  what  it  was  for  Wisconsin  prisoners  in  1990,  and 
three  lower  than  it  was  for  prisoners  in  RAND  surveys. 

Although  the  exact  replication  is  strikmg,  fiiture 
surveys  will  no  doubt  show  chat  12  is  not  a  magic 
number.  Buc  senous  analysts  must  now  concede  that 
there  is  less  reason  to  be  skeptical  that  the  typical  pris- 
oner commies  many  undecected  crimes,  excluding 
drug  crimes,  the  year  before  his  incarceration. 

In  sum,  che  Greenfeld  data  alone  are  enough  to  re- 
but the  notion  that  most  state  prisoners  are  petty,  first- 
time,  or  mere  drug  offenders  with  few  prior  arrests,  no 
previous  convictions,  no  history  of  violence,  and  no 
potential  for  doing  cnminal  harm  if  released  tomorrow 
morning.  And  when  we  acknowledge  that  most  pris- 
oners commit  crimes  as  juveniles,  most  prisoners  plea 
bargain  away  cnmes  chey  have  committed  as  adults, 
and  most  prisoners  have  committed  a  slew  of  unde- 
tected cnmes  the  year  before  cheir  incarceraaon,  that 
notion  is  not  only  decidedly  distorted  but  downright 
dangerous.  It  is  a  mvTh  chat  anti-incarcerarion  activists 
and  cheir  allies  should  be  free  to  peddle,  buc  that  no  re- 
sponsible policymaker,  prosecutor,  judge,  journalist, 
academic,  or  average  cinzen  can  afford  to  buv. 

Calculating  Social  Costs 

Estimating  che  social  costs  and  benefits  of  competing 
transporcanon  or  environmental  policies  is  no  analyncal 
picnic.  Buc  estimating  them  for  imprisonmenc  and  other 
sentencing  options  is  a  certain  analytical  migraine. 

For  staners,  it  is  widely  asserted  that  it  costs  325,000 
CO  keep  a  prisoner  behind  bars  for  a  year.  Buc  the  latest 
Bureau  of  Justice  Statistics  figures  for  average  armual 
spending  per  pnsoner  are  $15386  for  the  states  and 
$14,456  for  the  federal  Bureau  of  Prisons  (which  holds 
about  10  percent  of  all  prisoners).  These  figures  are 
calculated  by  dividing  the  total  spent  on  salaries, 
wages,  supplies,  utilities,  transportation,  contractual 
services,  and  other  current  operatmg  expenses  by  the 
average  daily  inmate  population. 

Buc  hidden  and  indirect  costs  of  running  prisons 
might  bring  the  S25.000  figure  closer  to  reality  than 
the  official  spending  averages  would  allow.  For  exam- 
ple, some  tmy  but  nontrivial  fraction  of  government 
workers  oucside  of  corrections  (human  services,  central 
budgeting  offices)  spend  time  on  nuners  pertainmg  to 
pnsonen.  And  Harvard  economist  Bachard  Freeman 
and  others  suggest  that  incarceration  decreases  post-re- 
lease employabihty  and  lifetime  earnings  potential. 
Thus  an  ideal  estimate  of  the  social  costs  of  imprison- 
ment would  include  any  relevant  spending  by  other 
government  agencies,  plus  whatever  public  unem- 
ployment compensation,  welfire,  and  health  expendi- 
tures result  from  the  negative  short-  and  long-term  la- 
bor market  effects  of  imprisonment  on  ex-prisoners. 

Also,  there  is  wide  inter-  and  intra-system  variation 
not  only  in  what  it  costs  to  operate  prisons,  buc  in  how 
prison  doUan  are  allocaced  as  between  security  fiinc- 
tions  (uniformed  custodial  stafi),  basic  services  (food, 
heat,  medical  supplies),  treatment  programs,  recre- 
ational Polities,  plant  maintenance,  and  other  expen- 
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dicures.  Whatever  the  best  estimate  of  prison  operating 
coso.  such  cost  differences  suggest  that  efficiency  losses 
arc  occumng  in  some  pbces  and  that  efficiency  gains 
arc  possible  m  others. 

The  cost-effectiveness  of  prisons,  however,  is  by  no 
means  strictly  detenmned  by  correctional  administrators. 
Over  the  past  25  years  the  courts  have  had  a  major  im- 
paa  on  both  the  total  costs  of  operating  prisons  and  the 
distribuQon  of  prison  dollars  between  secunty  and  other 
needs.  For  example,  in  the  wake  of  a  sweeping  court  or- 
der, pnson  operating  costs  m  Texas  grew  from  S91  mil-  -^  ^ 
lion  in  1980  to  S1.84  billion  in  1994.  a  tenfold  increase  f^^. , 
in  real  terms,  while  the  state's  prison  population  barely 
doubled.  Texas  is  now  one  of  at  least  20  states  that 
spends  less  than  half  of  every  prison  dollar  on  security. 

Finally,  it  is  worth  remembering  that  barely  a 
penny  of  every  federal,  state,  and  local  tax  dollar  goes 
to  support  state  prisons  and  local  jails.  State  and  local 
governments  spend  15  times  what  the  federal  govern- 
ment spends  on  corrections.  But  state  and  local  spend- 
ing on  pnsons  and  jails  amounts  to  only  S80.20  per 
capita  a  year,  or  $1.54  per  capita  a  week. 


Estimating  Social  Benefits 

Whatever  the  best  esnmate  of  how  much  it  costs  so- 
ciety to  keep  a  convicted  criminal  behind  bars  for  a 
year,  how  do  we  decide  whether  it's  worth  the 
money?  Imprisonment  offers  at  least  four  types  of  so- 
aal  benefits.  The  first  is  retribuaon:  imprisomng  Peter 
punishes  him  and  expresses  society's  desire  to  do  jus- 
Dce.  Second  is  deterrence:  impnsomng  Peter  may  de- 
ter either  him  or  Paul  or  both  from  commitnng  crimes 
in  the  fijture.  Third  is  rehabilitation:  while  behind 
bars,  Peter  may  participate  in  drug  treatment  or  other 
programs  that  reduce  the  chances  that  he  will  return  to 
cnme  when  free.  Fourth  is  incapacitation:  from  his 
cell,  Peter  can't  commit  crimes  against  anyone  save 
other  prisoners,  staff,  or  visitors. 

At  present,  it  is  harder  to  measure  the  retnbution. 
deterrence,  or  rehabilitation  value  of  imprisonment  to 
soaety  than  it  is  to  measure  its  incapacicauon  value.  The 
types  of  opimon  surveys  and  data  sets  that  would  enable 
one  to  arrive  at  meamngfuJ  estimates  of  the  first  three 
social  benefits  of  imprisonment  simply  do  not  yet  exist. 

Thus,  we  focus  exclusively  on  the  soaaJ  benefits  of 
impnsonment  measured  in  terms  of  its  incapacitation 
value.  As  columnist  Ben  Wanenberg  so  vividly  put  it, 
everyone  grasps  that  "A  thug  in  pnson  can't  shoot 
your  sister."  Thus,  if  a  given  cnme  costs  its  victims  and 
society  X  dollars  in  economic  and  other  losses  (hospi- 
tal bills,  days  out  of  work,  physical  pain,  and  emooonal 
anguish),  and  if  we  know  that,  when  free,  a  convicted 
criminal  commits  Y  such  cnmes  per  year,  then  the 
yearly  social  benefits  of  imprisoning  him  are  equal  to 
X  rimes  Y.  If  we  accept  that  it  costs  525,000  to  im- 
prison this  convicted  criminal  for  a  year,  then  the 
benefit-cost  rario  of  impnsomng  him  is  equal  to  the 
product  of  X  times  Y  divided  by  $25,000.  If  the  ratio 
is  greater  than  1,  then  the  social  benefits  exceed  the 
costs  and  "prison  pays"  for  this  offender,  but  if  the  ra- 
tio is  lower  than  1,  then  the  social  costs  exceed  the 
benefits  and  it  does  not  pay  to  keep  him  locked  up. 

But  remember;   we  arc   monetizing  the  social 


Figure  I.  Profile  of  Prison  Inmates,  I99t 
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Source  note:  Lawrence  A.  Greenfeld,  Survey  of  State  Pnson  Inmatet  '99'  (Bureau  of  Justice  Slatistia) 
Statistics  based  on  a  sample  representing  71 1.CXX}  aduKs  in  state  pnsons. 


benefits  solely  in  terms  of  impnsonment's  incapacita- 
tion value.  Because  there  is  every  reason  to  suppose 
that  the  retribudon.  deteirence,  and  rehabihtation  val- 
ues of  impnsonment  are  each  greater  than  zero — that 
is,  because  it  is  virtually  certain  that  in  addiaon  to  in- 
capacitaring  cnminals  who  would  comnut  cnmes 
when  free,  pnson  also  succeeds  in  punishing,  deter- 
ring, and  rehabiliuring  at  least  some  pnsonen  under 
some  conditions — our  esrimate  of  the  net  social 
benefits  of  impnsonment  is  bound  to  be  an  underesxi- 
mate.  And  if,  therefore,  our  estimate  measured  only  in 
terms  of  pnson's  incapacitation  value  is  positive,  it 
means  that  the  actual  social  benefits  of  impnsonment 
are  even  higher  and  that  pnson  most  defimtely  pays. 

Several  recent  advances  have  been  made  in  measur- 
ing the  costs  of  cnme  to  victims  and  society.  For  ex- 
ample, a  recent  Bureau  of  Justice  Statistics  study  re- 
ports a  total  of  33.6  million  cnrmnal  victimizations  in 
1992.  The  study  esrimated  that  m  1992  cnme  victims 
lost  $17.2  bilhon  in  direct  costs — losses  from  theft  or 
property  damage,  cash  losses,  medical  expenses,  and 
lost  pay  from  work. 

But  the  BJS  estmuie  did  not  include  direct  costs  (for 
example,  medical  costs)  to  victims  mcurred  slx  months 
or  more  after  the  cnme.  Nor  did  it  include  decreased 
work  productivity,  the  less  tangible  costs  of  pain  and 
suffering,  increased  insurance  premiums  and  moving 
costs  due  to  vicomizadon,  and  other  indirect  costs. 

A  1993  study  by  Ted  R.  Miller  and  others  m  Health 
Affairs  took  a  more  comprehensive  view  of  the  direct 
coso  of  cnme  and  included  some  mdirect  costs  as  well. 
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The  study  estimated  the  costs  and  mooetaiy  value  of 
lost  quality  of  life  in  1987  due  to  death  and  injuries, 
both  physical  and  psychological,  resulting  from  violent 
crime.  Using  various  measures,  the  study  estimated 
chat  each  murder  costs  SZ4  million,  each  rape  560,000, 
each  anon  SSO,000,  each  assault  $25,000,  and  each  rob- 
bery $19,000.  The  estimated  total  cost  over  the  life- 
time of  the  victims  of  all  violent  crimes  committed 
during  1987-90  was  S178  billion  per  year,  or  many 
times  the  BJS  estimate  of  direct  econotmc  costs. 

Even  these  estimates,  however,  omit  the  detailed 
cost  accounang  of  site-specific,  crime-specific  studies. 
For  example,  a  recent  survey  of  admissions  co  Wiscon- 
sin hospitals  over  a  41-month  period  found  that  1,035 
panents  were  admitted  for  gunshot  wounds  caused  by 
assaults.  These  parients  accumulated  more  than  $16 
million  in  hospital  bills,  about  S6.8  million  of  it  paid  by 
taxes.  Long-term  costs  nse  tar  higher.  For  example, 
just  one  shotgun  assault  victim  in  the  survey  was  likely 
to  incur  costs  of  more  than  S5  million  in  lost  income 
and  medical  e.-cpenses  over  the  next  35  years. 

Likewise,  several  studies  have  estimated  the  number 
of  crimes  averted  by  mcapacitaang  cnmmals.  For  ex- 
ample, BJS  stansacian  Patnck  J.  Langan  has  shown  that 
m  1989  in  estimated  66,000  fewer  rapes.  323.000  fewer 
robberies.  380.000  fewer  assaults,  and  33  milhon  fewer 
burglaries  were  attnbutable  to  the  difference  between 
the  dime  races  of  1973  and  those  of  1989.  As  Langan 
has  observed,  if  only  one-half  or  one-quarter  of  the  re- 
ductions were  due  to  rising  incarceration  rates,  that 
would  still  leave  prisons  responsible  for  sizable  reduc- 
aons  in  crime.  Also  he  has  csdmaced  chac  cnpling  che 
pnson  population  from  1975  to  1989  reduced  reported 
and  unreported  violent  crime  by  10—15  percent  below 
what  It  would  otherwise  have  been,  thereby  prevent- 
ing a  conservatively  estimated  390.000  murden,  rapes, 
robberies,  and  aggravated  assaults  in  1989  alone. 

Results  of  the  New  Jersey  Study 

What  can  the  New  Jetsey  prisoner  self-report  survey 
contribute  to  a  cost-benefit  analysis  of  imprisonment? 
Table  1,  adapted  from  Mark  A.  Cohen's  analysis  of 
jury  awards  to  crime  victims,  liscs  our  estimates  of  the 
social  costs  of  rape,  robbery,  assault,  burglary,  auto 
theft,  and  petty  theft.  For  each  offender  in  the  New 
Jersey  sample  we  multiplied  these  amounts  by  che  an- 
nualized number  of  offenses  reponed  of  each  type. 
Table  2  ranks  the  resulting  social  costs  of  crime  for  the 
sample.  The  median  social  cost  of  crime  was  about 
$70,098.  In  other  words,  half  of  the  prisoners  in  the 
sample  inflicted  more  costs  on  society  and  half  less 
than  $70,098.  The  social  cost  associated  with  che  pris- 
oner in  che  25  th  percentile  (that  is,  75  percent  of  the 
sample  inflicted  higher  social  costs  than  he  did)  was 
about  $19j09.  and  at  the  10th  percentile  it  was  $1,650. 

Table  3  converts  the  figures  in  table  2  to  benefit-cost 
rados  by  dividing  the  social  benefits  by  $25,000.  the  cost 
of  imprisoning  one  prisoner  for  one  year.  Dividing  che 
median  social  cost  per  crime  of  $70,098  by  $25,000 
yields  a  benefit-cost  rado  of  Z80:  for  every  dollar  it  costs 
to  keep  a  median-offending  prisoner  behind  bars  society 
saves  at  least  $280  m  the  social  costs  of  crimes  averted 

The  prisoner  at  the  25th  percendle  was  essendally 


a  high-rate  property  offender,  reporting  that  he  com-  ' 
miaed  auto  thefb  at  a  rate  of  three  a  year,  burglaries 
at  a  rate  of  six  a  year,  and  petty  thefts  at  a  rate  of  24  a 
year.  Dividing  the  total  social  cost  of  these  crimes  by 
the  cost  of  incarceradon  yields  a  benefit-cost  rado  of 
0.78.  And  at  che  10th  percentile,  che  rado  is  a  cleariy 
cosc-ineffecdve  zero. 

Just  Say  No  to  No  Parole 

Clearly,  che  social  benefits  of  incapadcadng  criminals, 
however  great  diey  may  be,  are  nonetheless  subject  to 
che  law  of  diminishing  returns. 

Make  no  miscake:  wichin  diree  years  of  dieir  com- 
munity-based sentences  about  half  of  all  probadoners 
either  abscond  or  are  returned  to  prison  for  a  new 
crime,  while  roughly  half  of  all  parolees  are  convicted 
of  a  new  crime.  Of  the  5  million  people  under  correc- 
donal  supervision  in  this  country  at  any  given  time,  72 
percent  are  not  incarcerated.  Even  violent  offenders 
serve  barely  40  percent  of  dieir  sentences  in  confine- 
ment. Each  year  community-based  felons  commit 
millions  or'cnmes,  many  violent,  that  could  have  been 
prevented  if  they  had  been  imprisoned  for  all  or  most 
of  their  terms. 

But  efforts,  in  Virginia  and  elsewhere,  to  abolish 
parole  are  too  tough  by  half  For  while  about  half  of 
all  parolees  recidivate,  the  other  half  do  not.  Nadon- 
aily,  each  year  we  spend  more  than  7.5  times  more  on 
prisons  and  jails  (which  house  28  percent  of  offenders) 
than  we  do  on  probanon  and  parole  (which  account 
for  the  remaining  72  percent)  combined.  Thus  we 
spend  more  than  20  times  as  much  to  hold  each  pris- 
oner as  we  do  to  supervise  each  community-based 
offender.  No  doubt  a  large  fracdon  of  the  parole  pop- 
uiadon  should  be  imprisoned  But  a  no-parole  policy 
lowers  rather  than  increases  the  chances  that  the  sys- 
tem will  son  offenders  cost-effecrively. 

This  is  especially  true  where  drug  offenders  are  con- 
cerned. Between  1980  and  1992  the  fiacdon  of  new 
state  prisoners  whose  most  serious  convicdon  offense 
was  a  drug  offense  rose  from  6.8  percent  to  305  per- 
cent. Does  that  mean  that  one-third  of  the  pnson  pop- 
uladon  consists  of  "mere  drug  offenders"'  By  no 
means.  The  vast  majority  of  this  group  are  recidivists 
with  many  a  nondrug  felony  on  their  rap  sheets,  to  say 
noching  of  juvenile  crimes,  crimes  chey  plea-bargained 
away,  and  crimes  chey  got  away  with  completely. 

Then  what  fracdon  of  prisonen  might  be  accu- 
rately characterized  as  "drug-only  offenders,"  meaning 
offenders  whose  only  adult  crimes  have  been  drug 
crimes?  At  this  point  we  have  no  way  of  knowdng.  But 
about  27  percent  of  the  New  Jersey  sample  reported 
that  in  the  four  months  before  incarceradon  their  only 
offenses  were  drug  sales.  Neariy  a  quarter  said  chey  first 
goc  involved  in  cnine  to  get  money  for  drugs.  And  3 
percent  were  convicted  of  drug  possession  and  re- 
ported no  other  crimes. 

To  be  consistent  methodologically,  we  muse  con- 
sider che  incapacitadon  benefits  of  incarcerating  such 
a  substandal  populadon.  Doing  so  dramadcally 
changes  the  results  and  the  implicadons  of  our  analysis. 
We  believe  dut  the  best  estimate  of  che  incapacicadon 
effecc  (number  of  drug  sales  prevented  by  incarcerat- 
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ing  a  drug  dealer)  ii  zero,  and  therefore  value  drug 
crimes  (sales  and  possession)  at  zero  social  cost.  Other 
analyse  including  many  whom  ao  one  can  accuse  of 
being  soft  on  drug  crime  or  in  &vor  of  drug  legaliza- 
tion, have  reached  similar  conclusions.  For  example, 
in  a  recent  issue  of  Ctfmmfnwry,  James  Q.  Wilson  ob- 
served chat  pmon  terms  for  crack  dealers  "do  not  have 
the  same  mcapacitaove  effect  as  sentences  for  robbery. 
...  [A]  drug  dealer  sent  away  is  replaced  by  a  new  one 
because  an  opportunity  has  opened  up."  Many  law  en- 
forcement and  corrections  officials  have  reached  the 
same  conclusion. 

As  cable  4  shows,  mcluding  drug  offenders  in  our 
analysis  lowen  the  cost-effecnvencss  of  incarceration 
across  che  board:  even  at  the  median,  impcisonment 
appears  to  be  very  expensive.  If  even  half  of  che  in- 
mates who  report  that  their  only  cnme  was  selling 
drugs  are  teUing  che  truth,  then  15  percent  of  New 
Jersey's  spending  on  prisons  is  being  devoted  to  "send- 
ing a  message"  about  drug  deahng.  We  ire  open  to 
convincing  evidence  that  the  public  is  wiUing  to  pay 
subsunaal  sums  for  recribuaon  against  drug  dealers. 
And  we  ire  aware  chat  certain  types  of  pnson-based 
drug  treatment  programs  can  work  to  reduce  the 
chances  that  an  otfcnder  will  return  to  drugs  or  cnme 
upon  release.  But  let  no  one  suppose  chat  by  mcarcer- 
aang  most  drug  offenders  we  succeed  in  ivertmg  lots 
of  drug  crimes.  If  there  is  in  empincally  sound  argu- 
ment for  a  no-parole  policy  that  makes  no  disanctions 
between  drug-only  offenders  and  other  prisoners,  we 
have  yet  to  hear  ic. 

Forging  a  New  Consensus? 

When  we  firsc  ventured  mto  the  "Does  prison  pay?" 
debate,  we  were  struck  by  che  absence  of  empirical 
data  to  buttress  che  large  claims  being  made  on  both 
sides.  Now  more  chan  ever  we  are  convinced  chat  che 
path  to  a  new  intellectual  consensus  in  this  area,  as  in 
crime  pohcy  generally,  can  be  paved  not  by  disagree- 
ing more  amicably  about  the  implications  of  what  is 
already  known  (though  that  could  be  i  pleasant 
change),  but  by  agreeing  more  fiilly  ibout  the  gaps  in 
our  Imowledge  and  how  best  to  fill  them. 

For  example,  many  want  drug-only  offenders 
locked  up  regardless  of  the  quesnonable  incapadcation 
or  general  deterrence  benefits  of  doing  so.  Likewise, 
others  want  to  legalize  drugs  outright.  But  honest 
minds  on  both  sides  must  adrmt  chat  we  do  not  yet 
have  a  definitive  estimate  of  the  fraction  of  che  ptison 
population  that  consisc  of  drug-only  offenders. 

Litde  by  litde  analysts  are  beginning  to  sketch  a  pic- 
ture of  the  amount  and  severity  of  crimes  comimtted 
by  prisoners  when  free  and  to  explain  che  conditions 
under  which  some  community-based  felons  succeed 
in  staying  drug-  and  crime-free.  But  we  need  a  much 
fiiller  picture,  a  much  dearer  explarudon. 

In  short,  a  new  intellectual  consensus  on  crime 
policy  can  be  built  not  by  avoiding  the  hardest  policy- 
relevant  empirical  questions,  but  by  attempting  co 
ideniiiy  and  answer  them,  preferably  in  common  with 
chose  with  whom  we  are  now  most  inclined  to  dis- 
agree strongly.  Through  a  new  Brookings  research 
project,  we  hope  to  help  foster  just  such  a  consensus." 


Table  I.  Estimates  of  Social  Costs  of  Selected  Crimes 


SOCIAL  COST 


Rape 

$56,280 

Robbery 

Ii060 

Assault 

Mils 

Burglary 

l,3K 

Auto  thelt 

1995 

Fraud,  forgery,  petty  theft 

no 

Soorce:  Mart  Cohen.  "Pain.  Suffenng.  a 
ami  Sooely  Rev.fw.  vol.  21  no  3  (1988), 
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Table  2.  Social  Costs  of  Property  and  Assault  Crimes 
by  New  Jersey  inmates 


Average  (mean) 
Median 

25th  percentile 
1 0th  percentile 


S  i  .600.499 

70.098 

19309 

1.650 


Source  Author?' 
and  vwcapom  ofTenses 


from  the  1993  New  lersey  Inmate  Survey.  Nss4l9.  Oug  sales,  hofniodei. 


Table  3.  Benefit-Cost  Ratios  ImpKed  by  Table  2 


Souxe  Svne  is  taole  2. 


Tabic  4.  Benefit-Cost  Ratios  for  Property,  Assault,  and  Drug  Crimes 


Average  (mean) 

64.02 

Median 

180 

25th  percentile 

0.78 

lOth  percentle 

0.07 

Average  (mean) 
Median 

25th  percentile 
1 0th  percentile 


V).\0 
0J6 
0.00 
0.00 
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The  Plain, 
Ugly  Truth 
About  Welfare 

Getting  Kids  Out  of  Bad  Homes 
Is  the  Key  to  Lasting  Reform 


By  John  J.  DJulioJr. 


WHAT  CAN— and  should — be  done  by  gov- 
erament  to  sjve  Amer.a's  severely  abused 
and  neglected  kids?  The  place  to  begin  is 
with  the  simple  truth:  Children  cannot  be  so- 
cialized by  adults  who  are  themselves  unsodalized  (or 
wor»),  families  that  exist  in  name  only,  and  neighbor- 
hoods  in  which  vtoleni  and  repeat  cnminaK  circulate  in 
and  out  of  jail,  period.  Only  a  small  fracQoo  of  children 
are  raised  by  abusive  and  neglectful  adults,  but  the  num- 
ber IS  large  enough  to  entail  significant  social  costs,  costs 
best  measured  not  in  welhre  dollars  but  in  lives  lost  to 
drugs  and  dime.  The  only  way  to  prevent  these  losses  is 
to  remove  the  children  from  ttieir  homes  to  other  stable 
sectuigs. 

Thee  truths  are  backed  up  by  a  large  body  of  re- 
search and  practical  exper.ence.  Yet  anyone  who  had 
hoped  that  Washington's  latesr  welfare  lefuiiu  debate 
.would  mdude  forthright  discussion  of  how  government 
can  best  deal  with  this  sad  situation  must  now  be  sorely 
disappouted  if  not  downrght  disgusted. 

First,  national  leaders  in  both  parties  wheeled  out  pro- 
posals for  workfare  and  two-year  limits  as  if  they  were 
brand  new  pobcy  tires;  m  fact,  they're  late  '80s  retreads 
that  have  already  been  road-tested  with  mixed  results  m 
several  slates. 

Then  House  Speaker  Newt  Gingndi  proposed  takmg 
kids  away  from  welfare  moms  who  failed  to  honor  work 
re<imrements.  Enter  the  First  Lady,  who  in  a  rare  post- 
health  reform  polic/  pronouncement  dismissed  all  talk  of 
orphanages  as  ridicilous.  Gingrich  responded  on  cable 
TV  with  the  movie  "Boys  Town'  (no  less). 

And  only  last  week  Rep.  Bill  Archer  CR-Tex.).  chair- 
man of  the  House  Ways  and  .Means  Committee,  used  a 
public  hearing  to  badger  Health  and  Human  Services 
Secretary"  Donna  Shalala  into  admitting  that,  under  the 
admmistrabon's  welfare  plan,  able-bodied  women  who  do 
""■  '■       SmWUJ.UI£.C2.CoL1 

Joh  n  Dtl:iiu>  -J  pnfeaoT  0/ politics  and  fuilic  affain  at 
PnnuUm  Utixnity  and  dirtcioT  of  tiu  Bnokijigs 
InsUlulun  s  Cenltrfor  Puilic  UanagrmenL 
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not  comply  with  work  requirements  could  in- 
deed kae  their  children  to  foster  homes, 
group  homes  or  adoption.  But  Archer 
couldn't  qmte  get  Shalala  to  say  "orphanage.* 
Hey  kids,  knock  it  off!  .Apparently,  you  still 
haven't  gotten  the  message;  The  .taerican 
people  want  Washington  to  deal  with  press- 
ing  national  concerns  m  a  frank,  forthnght, 
uejuve  and  cost  consaous  way. 

In  the  case  of  black,  inner-city  chidren, 
the  truth  is  that  we  must  begm  at  the  very 
beginnmg.  These  kids  are  less  likely  than 
white  kids  to  get  adequate  prenatal  are. 
Buned  m  the  race-and-IQ  debate  over 
•    Charles  Murray  aod  Richard  Hermstein's 
The  Bell  Curve"  is  research  showmg  that 
hhdt  kids  who  get  good  prenatal  are  do  as 
;    Weil  or  better  than  whites  on  IQ  tests.  What- 
.    e*er  their  home  drcumstances.  decent  pre- 
natal care  gives  kids  a  fightmg  chance  in  life. 
But  k)ok  beyond  the  inner  oty  too.  Recog- 
.    niie  Mat  about  75  percent  of  metropolitan- 
area  blacks  do  not  live  in  poverty.  Instead,  as 
recent  researri  has  suggested,  they  Bve  in 
"ortong-  and  middle-class  neighborhoods 
•here  welfare  dependency,  cnme  and  job- 
lessness are  less  common  than  senior  proms. 
faaaiy  reunions  and  church-going. 

In  soch  places,  one  can  see  that  being  bom 
healthy  to  tovmg  parents  of  whatever  mcome 
is  about  the  hidoest  accident  that  can  be&ll  a 
human  bemg. 

Unfortunately,  about  one-half  irf  1  per- 
cent of  all  kids  in  this  country  grow  up 
in  cjrcumstaoces  where  neither  par- 
ents nor  other  adults  adequately  care  for 
them.  Many  of  these  children  are  severely 
abosed  and  neglected  by  deviant,  delinquent 
or  oiminal  adults,  inchiding  their  biological 
parents.  A  disproportionate  number  of  them 
are  black  mner-aty  residents,  but  brutalired 
kids  come  in  every  race,  ceed  and  ex-urhan 
ZIP  code. 

Today  in  most  states  and  big  does,  these 
young  unfortunates  are  "cases"  that  get  "pro- 
cessed" by  overburdened  family  courts,  cli- 
ent- and  budget-maxiinizing  youth  and  family 
services  bureaucracies,  and  dysftmctional 
faster-care  complexes.  Nationally,  a  typical 


at-nsk"  kid  will  have  numerous  conucf 
with  the  system  before  he  or  she  is  "placec 
out."  But  by  then  it  is  almost  always  too  litti- 
and  too  late.  They  live  m  one  foster  home  a:' 
ter  another.  They  become  juvenile  and  adu;: 
violent-cnme  victims  and  cnmmal  predaton 
They  end  up  jobless  and  on  welfare.  They  c" 
dnigs  and  get  sick.  A  high  traction  of  tt.c 
black  males  finish  life  jn  prison  (nobody  -m 
its)  or  dead  (nobody  mourns)  well  beror- 
theff  time. 

The  evidence  is  everywhere  you  turn.  Fc- 
mstance.  a  December  1994  report  by  the 
New  York  City  ComptroUer's  Office  fourc 
that  the  city's  Child  Welfare  Administraaor 
is  so  fixated  on  returning  abused  and  ne- 
glected kids  to  their  bwlogical  parents  that  ;• 
violates  state  laws,  ignores  its  own  poOaes 
on  placing  out,  and  assigns  troubted  dddrer 
to  one  foster  home  after  another.  Paper: 
filed  in  an  ongomg  lawsuit  against  Phiiade' 
phia's  Department  of  Human  Services  docj- 
ment  how  that  agency  has  failed  to  protec: 
the  children  in  its  custody  from  severe  abuse 
and  neglect.  And  so  it  goes. 

The  social  costs  of  tolerating  this  abuse 
and  neglea  are  high— especially  to  the  chii 
dren.  A  recent  study  found  that  75  percen- 
of  violent  incarcerated  juveniles  bad  suf  erec 
senous  abuse  by  a  family  member,  and  7E 
percent  had  been  witnesses  to  extreme  vio- 
lence. Over  half  of  all  youths  in  long-te.-7 
state  jovenUe  institutioos  have  one  or  more 
nnmediate  family  members  (father,  mother 
sibling)  who  have  been  incarcerated. 

Most  very  bad  boys,  in  fact,  come  fair 
very  bad  homes  in  very  had  neighborhoods 
So  do  most  very  bad  girls.  About  47  pe.-ce.-. 
of  female  prisoners  have  at  least  one  imme 
diate  family  member  behind  bars;  43  percer. 
have  been  physically  or  sexually  abused;  an. 
34  percent  have  parents  or  guardians  wb 
abused  akohol  or  drugs. 

In  short,  Ameria's  high-rate  violent  0: 
fenders  did  not  become  cnmmally  deprave 
because  they  were  economically  deprive 
(whatever  their  material  circumstances,  onj 
a  tmy  haction  of  males,  and  an  eve.',  cinie 
fraction  of  young  females,  ever  commit  vie 
lent  crimes  or  become  career  criminals 
Kather.  they  became  oiminaily  depraved  b« 
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cause  tfaey  were  raised  to  be  violent,  impul- 
sive, self-centered  and  remorseless  by  adults 
who  taught  these  traits  by  example. 

And  the  reverse  is  true.  Tlie  vast  sdendf- 
ic  literature  oa  what  il  cakes  to  transform  a 
troubled  toddler  into  a  good  parent,  consd- 
entious  student,  loyal  friend,  dedicated  work- 
er or  law-abiding  atizen  can  be  boiled  down 
to  two  words:  unconditional  love. 

Children  of  whatever  socio-economic  sta- 
tus, bio-genecc  disposition,  or  demographic 
descnpQon  do  better  m  all  phases  of  life  if 
they  grow  up  believmg  that  there  are  adults 
in  their  world  who  care  desperately  about 
their  physical,  emotional  and  intellectual 
well-being,  and  who  want  nothing  m  return 
save  love  itself. 

But  kids  who  start  out  life  abused  and  ne- 
glected only  to  be  carted  through  a  bureau- 
crane  maze  of  foster  homes,  family  courts 
and  juvenile  institutioiis  learn  a  different  and 
totally  debilitating  lesson:  Life  is  bnitaU  re- 
wards and  punishments  are  arbitrary;  the  fu- 
ture is  totally  unpredictable;  and  human  at- 
tachments are  fleetmg. 

To  help  these  children,  America  must 
think  out  loud  about  ways  that  govern- 
ment can  help  to  make  orphanages 
(call  them  what  you  will)  urban  .Amenca's 
version  of  the  agriculturally-based,  commo- 
naily-crganized  Israeli  kibbutzim.  Some 
ideas- 

■  In  urban  black  areas,  the  orphanages 
should  be  staffed  and  run  exclusively  by 
blades,  induding  retirees,  who  live  in  meoo- 
poiitan  areas,  and  be  formally  connected  to 
churches  and  unapologetically  religioos  in 
diaracter.  The  orphanages  could  turn  any 
child  over  to  state  authorities  for  any  reason. 
If  this  speQs  "creammg^ — taking  on  only  the 
yoimgest  lods  or  the  easiest  cases — then  so 
be  iL  Every  life  saved  is  in  the  plus  coliimii. 

■  Consider  giving  such  orphanages  pobfic 
support  to  match  private  support,  with  no 
stnngs  attached.  The  insntiinons  should  be 
held  accountable  for  results— produdng  chil- 
(iren  and  young  adults  who  are  literate,  well- 
behaved  and  prepared  for  the  challenges  of 
adult  life.  But  ±ey  should  not  be  subject  to  the 
iprocedural  regulations  that  define  govem- 
Iment's  failed  bureaucrabc  networks  of  yoith 
services  agesdes  and  foster<arE  complexes. 

Critics  cry  that  orphanages  would  cost  too 
much.  That's  true  if  we're  talking  about  huge 
numbers  of  i"^<  anH  working  through  the  ex* 


isting  bureaucratic  system  of  youth  homes, 
foster  caie  and  the  rest.  But  that's  most  <Se6- 
oitely  mt  what  we're  talking  about.  We're 
talking  about  a  radically  ifiSerent  way  of  car- 
ing ibr  severely  abused  and  neglected  kids, 
beginning  with  America's  brutalized  black  in- 
ner dty  kids. 

Let's  get  real  By  the  year  2000.  there  will 
be  500.000  more  males  between  the  ages  of 
U  and  17  in  the  population  than  there  are 
now.  CriminokiQr  teQs  us  that  6  percent  of 
these  boys — almost  without  exception  the  6 
percent  whose  "family  lives'  are  the  most 
grim — win  commit  50  percent  of  aH  the  sen- 
ous  crime  committed  by  the  cohort  and  be- 
come high-rate,  predatory  offenders:  30,000 
more  killers,  rapists,  carjackers  and  thieves. 

It's  aheady  too  late  for  these  kids.  They're 
headed  for  the  streets,  prisons  and  grave- 
yards. But  if  we  renujved  the  next  500,000 
severely  abused  and  neglected  toddlers  to  sta- 


ble settmgs  where  adults  really  cared  for 
them,  by  2010  we  might  get  at  least  30,000 
more  doctors,  teachers,  car  m^f^^aqj^  aml- 

family  meiL 

As  things  stand  now,  federal  policies  requir- 
ing states  to  foDow  famiy  preservatico'  poli- 
aes  manage  only  to  imprison  severely  abused 
and  neglected  chiWrea  m  bureaucratk:  sys- 
tems and  horrible  homes.  Policies  that  fortnd 
the  creative,  community-centered  develop- 
ment of  orphanages  or  like  inslitutioas  must 
be  counted  among  the  real  root  causes  of  our 
welfare  and  cnme  problems. 

In  .America,  government  for  too  long  has  al- 
lowed the  cnmmally  deviant  to  prey  upon  the 
truly  disadvantaged:  it  has  treated  poor  black 
inner-cty  kids  like  human  refuse  and  mere 
statistics.  But  if  government  gives  kiving,  car- 
ing adults  and  religious  institutions  half  a 
chance  to  care  for  abused  and  neglected  kids. 
America  can  make  aO  its  children  bloom. 
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Mr.  McCOLLUM.  Chief  Click,  I  just  want  to  tell  you  that  all  of 
us  up  here,  I  am  sure,  agree  with  you,  I  personally  do,  with  every- 
thing that  I  heard  you  say  today.  I  think  it  is  a  very  concise,  articu- 
late expression  of  the  frustration  and  the  reality  that  most  police 
officers  and  most  of  the  public  that  care  about  law  enforcement  face 
every  time  they  really  look  at  what  is  happening  in  our  commu- 
nities today. 

The  real  question  is  how  do  we  go  about  it,  what  is  the  most  ef- 
fective way  of  doing  it  with  the  resources  we  have,  and  I  think  that 
is  what  this  bill  is  about  and  that  is  what  this  discussion  today  is 
about. 

I  would  like  to  point  out  to  the  panel,  as  I  did  yesterday  to  a  cou- 
ple panels  on  similarly  related  topics,  that  the  bill  that  we  have  be- 
fore us  today  differs  from  what  was  produced  last  fall  in  the  Re- 
publican's Contract  With  America  in  one  explicit  way  and  that  is 
that  a  block  grant  program  here  specifically  carries  the  language 
that  the  moneys  shall  be  used  by  the  unit  of  local  government  for 
reducing  crime  and  improving  public  safety,  including,  but  not  lim- 
ited to  the  suggested  ways  that  are  listed  here. 

So  that  this  is  a  very  open-ended  program  now  the  way  it  is  writ- 
ten to  allow  the  counties  and  the  city  governments  of  the  country 
where  the  higher  crime  rates  exist  to  use  the  funds  in  either  hiring 
police  officers,  doing  drug  courts,  doing  whatever  prevention  pro- 
grams they  in  their  judgment  and  their  wisdom  decide  should  be 
done  essentially  for  that  particular  community. 

And  with  that  in  mind,  I  maybe  would  like  to  start  with  you, 
Professor  Curtis,  and  ask  you  a  question.  Title  IV  would  allow,  as 
I  said,  local  governments  to  spend  all  of  their  grant  moneys  on  pre- 
vention programs  if  they  want  to.  They  could  do  a  lot  of  other 
things  with  it  in  terms  of,  as  I  said,  police  or  whatever,  but  they 
could  spend  all  of  it  on  prevention  programs. 

Why  do  you  oppose  this  proposal?  I  gather  you  do. 

Mr.  CXJRTIS.  The  suggested  uses  in  the  legislation  don't  reflect 
the  principles  of  successful  prevention  programs.  If  you  are  going 
to  list  illustrative  uses  of  block  grant  funds  in  your  legislation,  cre- 
ate a  list  of  principles  based  on  scientifically  proven  programs. 

You  don't  do  that.  For  example,  your  list  of  illustrative  uses  does 
not  adequately  suggest  that  nonprofit,  private  sector  community- 
based  minority  organizations  in  the  inner  city  should  have  a  major 
role,  based  on  what  we  know  works. 

You  say  there  is  flexibility  in  the  legislative  language.  But  the 
clear  thrust  of  the  language  is  to  suggest  that  localities  can  buy 
hardware  equipment  and  various  other  kinds  of  things  that  don't 
necessarily  work  to  reduce  crime.  So  I  would  either  take  your 
present  guidelines  out  or  put  some  principles  in  that  really  are 
based  on  science. 

Mr.  McCOLLUM.  So  your  objection  is  not  to  our  letting  the  local 
communities  decide  which  programs  to  allocate  the  money  to.  It  is 
rather  to  the  guidelines  that  we  have  in  there  that — or  the  sugges- 
tions. If  we  did  away  with  them  all  or  if  we  broadened  them 
enough,  then  you  would  not  be  objecting  to  this  method  of  getting 
money  and  resources  to  fight  crime  and  do  prevention  programs? 

Mr.  Curtis.  Yes;  but  local  communities  should  include  commu- 
nity-based neighborhood  organizations  and  not  necessarily  local 
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government.  There  often  is  a  dispute  over  who  gets  local  dollars. 
Scientific  evidence  shows  that  many  nonprofit  community-based  or- 
ganizations do  the  best  work,  and  so  somehow 

Mr.  McCOLLUM.  So  you  are  worried  that  if  we  allow  the  local 
county  commission  or  city  commissions  to  decide  how  this  money 
is  spent,  that  they  won't  give  it  to  community-based  nonprofit  orga- 
nizations; is  that  your  concern? 

Mr,  Curtis.  Yes;  so  perhaps  there  could  be  funds  for  local  gov- 
ernment, but  also  direct  grants  to  community-based  organizations. 
There  are  very  many  variations  on  the  theme,  but  if  you  are  going 
to  decentralize,  then  get  the  money  to  the  grassroots  where  the 
folks  really  understand  on  a  block-by-block  basis  what  is  happening 
in  their  neighborhoods. 

Mr.  McCOLLUM.  Professor  Dilulio,  is  there  any  measure  of  effec- 
tiveness of  prevention  programs,  for  example,  of  the  type  that  Mr. 
Curtis  is  referring  to.  Do  we  know  how  effective  they  are?  Do  you 
have  any  analysis  on  that? 

Mr.  DlIULlo.  I  mentioned  there  have  been  literally  thousands  of 
post- 1960  empirical  studies  of  crime  prevention  efforts.  A  friend 
and  colleague  of  mine  likes  to  joke  that  policy  advocacy  occurs 
when  someone  believes  that  the  plural  of  anecdote  is  data.  There 
are  lots  of  encouraging  anecdotes,  lots  of  inspiring  anecdotes  that 
could  add  up  to  data.  They  specify  in  a  limited  way  the  conditions 
under  which  some  kinds  of  interventions  work  on  a  limited  basis. 

When  you  look  at  these  interventions  and  you  see  how  widely 
replicated  they  have  been,  most  of  them  have  not  been  widely  rep- 
licated. They  claim  to  specify  the  features  that  make  for  successful 
programs.  You  look  at  those  widely. 

Across  the  board  you  find  that  they  don't  work,  so  that  we  have 
good  measures;  we  have  extensive  literature.  It  is  one  of  the  most 
extensive  scientific  literatures  we  have  in  social  sciences,  certainly 
within  the  field  of  criminology,  and  I — my  reading  of  that  literature 
and  the  reading  of  most  of  the  colleagues  with  whom  I  have  been 
interacting  on  this  project  I  think  would  be  that  there  is  really  very 
little  evidence  to  suggest  that  we  know  what  works. 

Mr.  McCOLLUM.  So  if  indeed  we  established  the  guidelines  in 
Washington  and  say,  hey,  here  are  the  16  programs  that  we  want 
you  to  spend  the  money  on  and  you  can  apply  for  grants  as  you 
did  in  the  existing  law,  there  is  no  assurance  that  those  are  going 
to  be  particularly  effective  any  more  than  any  others,  and  that  is, 
frankly,  Professor,  why  we  came  up  with  the  idea  here  of  letting 
the  local  communities  experiment  and  decide  how  to  use  this 
money  because  there  may  be  200  other  programs  that  wouldn't  fall 
within  the  categories  of  those  grant  programs. 

Well,  thank  you  very  much.  My  time  is  expired. 

Mr.  Schumer. 

Mr.  ScHUMER.  Thank  you.  First,  Mr.— I  want  to  thank  all  the 
witnesses  for  their  testimony.  I  would  like  to  ask  judge — is  it 
Gebelein — what  is  your — drug  courts  has  been  an  enormously  effec- 
tive program  as  I  understand  it. 

I  don't  know,  Mr.  Dilulio,  if  there  are — Professor  Dilulio,  if  there 
are  any  studies,  but  this  is  a  program  that  has  gone  on  for  a  long 
period  of  time  in  a  lot  of  places,  and  I  have  seen  statistics  that  ac- 
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tually  show  that  people  who  go  through  drug  courts  show  greatly 
reduced  recidivism  rates  and  things  like  that. 

Is  that  true,  Judge  Gebelein,  do  you  know? 

Judge  Gebelein.  Basically,  the  only  scientific  study  that  I  am 
aware  of  indicates  that  there  has  been  a  significant  reduction  in 
the  recidivism  rate  of  people  who  go  through  the  drug  courts. 

Mr.  SCHUMER.  Our  Chief  Judge,  who  is  Keating,  who  is  no — who 
is  no  slouch;  he  is  pretty  tough  on  this  stuff,  says  his  greater  prob- 
lem is  he  picks  up  a  kid,  police  arrest  a  kid  with  a  low  level  drug 
sale  or  drug  use  and  he  has  two  choices  right  now,  to  send  him  to 
Riker's  for  3  months  or  4  months,  which  is  our  New  York  City  jail, 
and  he  comes  out  clearly  the  worst — I  see  Chief  Click  is  shaking 
his  head — or  to  do  nothing.  Put  him  on  probation. 

We  have  so  few  probation  officers  that  putting  him  on  probation 
is  virtually  nothing  and  the  kid  becomes  emboldened  and  does 
worse,  whereas — and  he — one  of  the  reasons  I  was  so  enthusiastic 
about  drug  courts,  he  said  this  is  a  program  we  desperately  need. 

Now,  I  will  bet  you,  and  I  would  like  to  know  your  judgment  and 
Professor  Dilulio's  judgment,  and  this  is  a  philosophical  viewpoint, 
my  guess  is  if  we  gave  a  block  grant  to  New  York  City,  because 
of  all  the  other  needs,  political,  some  substantive,  and  budgetary, 
we  have  a  huge  deficit,  that  there  wouldn't  be  a  nickel  put  into 
drug  courts.  I  think  my  expertise  on  that  may  be  better  than  either 
of  yours,  but  let's  hear  what  you  have  to  say,  both  Judge  Gebelein 
and  Professor  Dilulio. 

Judge  Gebelein.  Mr.  Schumer,  basically  I  think  you  are  correct 
in  your  estimation  that  the  amount  of  money  that  would  go  to  drug 
courts  under  block  grants  would  be  substantially  reduced  if  not 
eliminated  entirely.  I  say  that  as  a  graduate  of  the  LEAA  and  block 
grant  era. 

Mr.  Schumer.  Right,  exactly. 

Judge  Gebelein.  And  what  it  does  is  it  would  make  all  of  the 
people  who  have  to  cooperate  to  make  a  drug  court  work;  that  is 
the  prosecutor,  the  police,  and  corrections  departments,  comp)etitors 
for  the  same  pot  of  money.  In  that  scenario  it  is  a  lot  harder  to  get 
people  to  cooperate  in  seeking  money  for  something  that  is  going 
to  benefit  us  all. 

Mr.  Schumer.  Now,  Professor  Dilulio,  what  do  you — let's  take 
drug  courts,  which  is,  I  think,  a  program,  didn't  come  under  attack 
as  pork.  There  is  a  lot  of  money  for  it.  It  fills  a  real  hole  in  the 
system  that  in  many  large  cities  at  least  we  don't  have. 

What  is  your  view  on — how  does  that  mesh  with  the  idea  of  a 
block  grant? 

Mr.  DiIULlo.  I  would  say  with  respect  to  the  evidence  on  drug 
courts,  first  thing  you  learn  when  we  look  at  drug  courts,  and  we 
have  done  a  little  bit  this  past  semester  at  Princeton  on  a  research 
project  looking  at  that,  there  is  a  lot  of  variance  in  the  world  of 
what  a  drug  court  is.  What  exactly  does  that  mean,  what  are  the 
procedures,  how  does  it  operate,  what  are  the  criteria. 

Mr.  Schumer.  We  modeled  ours  on  the  one  in  Florida  which  is 
known  as — it  is  a  very  successful  one. 

Mr.  DlIULlo.  There  is  quasi  experimental  or  natural  experiments 
in  the  data.  They  are  not  discouraging.  They  are  not  terribly  en- 
couraging. We  really  don't  have,  and  I  think  the  judge  would  agree 
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with  this,  scientific  evaluations  or  studies  yet  of  them,  so  we  really 
can't  say. 

If  you  are  talking  about — the  one  thing  we  do  know  about  drug 
treatment  that  works  is  with  respect  to  prison-based  drug  treat- 
ment. We  have  been  there,  done  that.  There  are  over  100  studies 
that  show  we  do  know,  and  that  has  been  since  Congress  passed 
the  1966  Narcotics  Act,  this  has  been  ongoing,  the  Federal  Bureau 
of  Prisons  has  pioneered  these  programs.  They  do  work  most  of  the 
time.  They  have  them  replicated  fairly  widely.  They  don't  work  in 
a  way  that  reduces  aggregate  crime  rates,  but  they  do  give  us  some 
return. 

Mr.  SCHUMER.  I  would  say  a  good  thing  about  the  H.R.  3.  They 
do  keep  the  drug  treatment  in  the  prisons  part  of  the  proposal.  But 
my  view  is,  you  will  find  far  more  waste  if  you  give  a  block  grant 
to  a  locality. 

They  will  mostly — I  will  bet  if  we  do  this  block  grant,  75  percent 
of  the  money  will  be  used  for  programs  that  would  have  happened 
anyway.  In  other  words,  existing  moneys.  That  is  just  the  nature 
of  localities.  If  I  were  mayor,  that  is  what  I  would  want.  Do  you 
agree  with  that.  Chief  Click? 

Mr.  Click.  I  think  that  may  be  one  of  the  risks,  although  I  would 
tell  you  that  I — representing  the  city  of  Dallas,  I  think  that  we 
would — we  want  the  maximum  flexibility  in  terms  of  how  we  could 
utilize  that  money. 

Now,  I  am  not  sure,  and  I  know  that  that  perhaps  makes  some 
of  you  feel  uncomfortable  because  of  just  what  you  said,  but  I  guess 
the  feeling  we  have  at  the  local  level,  and  all  of  you  have  been 
there,  is  that  we  know  best  what  our  problems  are  and  that  we 
think  we  know  best  of  what  the  solutions  to  those  problems  are. 

Mr.  SCHUMER.  Chief,  having  heard  what  you  said,  I  would  be 
happy  to  give  you  the  money.  Really  I  think  you  really  were  ter- 
rific, but  I  have  a  feeling  that  the  mayor  of  Dallas,  whomever  it 
is,  is  going  to  have  so  many  other  conflicting — Steve  Bartlett,  OK, 
a  former  colleague,  fine  gentleman,  but  the  mayor  of  Dallas  is 
going  to  have  so  many  other  pressures  on  him,  I — look,  my  mayor. 
Republican,  I  think  he  is  doing  a  good  job  basically  and  on  crime 
he  is  doing  an  excellent  job.  But  I  will  tell  you,  he  has  got  a  $2 
billion  deficit  and  he  is  going  to  first  use  that  money  to  plug  up 
holes  in  his  deficit  in  every  way  that  he  can. 

My  time  is  up.  I  wish  I  could  ask  more  questions,  but  I  would 
basically  just  ask,  Mr.  Chairman,  I  didn't  ask  this  before,  that  the 
record  be  kept  open  for  some — for  10  days  for  supplementary  mate- 
rial. 

Mr.  McCOLLUM.  No  problem. 

Mr.  SCHUMER.  I  thank  all  of  the  witnesses.  I  really  enjoyed  lis- 
tening to  you. 

Mr.  McCOLLUM.  Within  the  10  days  that  we  can  before  we  bring 
the  bill. 

Mr.  ScHUMER.  Let's  make  it  5. 

Mr.  McCOLLUM.  Five  sounds  better. 

Mr.  ScHUMER.  In  deference  to  the  speedy  train. 

Mr.  McCoLLUM.  Thank  you  very  much. 

Mr.  Heineman. 
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Mr.  Heineman.  Thank  you,  Mr.  Chairman.  And  thank  you  on  the 
panel.  This  is  the  second  day  I  have  heard  a  "plea,"  from  a  judge 
administering  a  drug  court,  and  she — her  statements  were  parallel 
to  your  statements.  Judge.  I  think  we  as  that  committee  need  to 
give  a  little  more  thought  and  concern  to  drug  courts. 

Mr.  Schumer,  my  colleague  across  the  aisle,  having  disqualified 
New  York  City  from  that  grant,  and  Chief,  you  being  next  in  prior- 
ity to  me,  I  would  formally  request  the  10th  Judicial  District  of 
North  Carolina  be  given  consideration  in  that  regard. 

We  have  heard  from  the  chief  and  it  was  like  a  deja  vu  to  me. 
I  sermonized  yesterday,  Chief,  about  the  same  things  you  did.  I 
hear  from  you  that  immediately  we  need  jail,  prisons.  I  hear  from 
Professor  Dilulio  that  he  needs  more  prison  construction.  I  believe 
in  that  myself,  but,  Mr.  Curtis,  I  believe  in  the  long  run  that  prison 
construction  is  not  the  answer,  and  I  agree  with  you  on  that,  al- 
though you  did  disagree  that  prison  construction  did  not  deter 
crime.  I  would  like  to  speak  to  you  further  on  that  issue  and  find 
out  your  thoughts  on  that.  You  could  save  us  a  lot  of  money,  but 
I  do  disagree  with  it  very  strongly. 

We  have  heard  it  yesterday  from  people  back  home  and  I  keep 
saying  back  home  because  they  are  the  folks  that  are  crying  for 
help.  The  chief  here  was  crying  for  help.  We  took  testimony  from — 
heart-rendering  testimony  yesterday  from  a  detective  in  the  Phila- 
delphia Police  Department  whose  son  was  shot  and  killed  as  a  po- 
lice officer  in  the  line  of  duty.  They  are  asking  for  help  and  we 
want  to  give  them  help,  and  that  is  why  we  are  here. 

I  think  that  those  long-term  solutions  that  you  propose.  Chief, 
education  and  role  models  for  the  young  people,  I  think  personally 
that  that  is  crime  prevention.  I  think  that  that  is  the  way  to  go 
and  it  is  not  that  you  are  just  hearing  it  from  me.  You  are  hearing 
it  from  another  chief  of  police  and  I  think  if  you — if  we  polled  chiefs 
across  the  country,  we  will  get  the  same  answers. 

We  don't  need  a  quick  fix  because  they  don't  work.  We  have  used 
quick  fixes  for  35  years  and  they  haven't  worked,  and  again  some- 
one said,  Washington  does  not  solve  the  problems  down  home,  back 
home,  and  I  agree  that  we  can't  solve  the  problems.  We  can  only 
help,  and  I  hope  that  we  can  get  together  on  either  side  of  the 
aisle,  on  both  sides  of  the  aisle  in  a  bipartisan  effort  to  come  to 
grips  with  long-term  crime  prevention  in  the  way  of  dealing  with 
people  and  not  things. 

If  we  can  change  people,  then  we  are  going  to  change  that  teen- 
age population  which  is  at  risk  and  puts  all  of  us  at  risk.  It  can 
be  done.  We  have  been  sleeping  for  20  years.  Now  this  is — Novem- 
ber 8  was  a  wakeup  call  in  a  lot  of  instances.  And  I  thank  and  yield 
back  the  balance  of  my  time,  Mr.  Speaker — I  am  sorry.  Mr,  Chair- 
man. 

Mr.  McCOLLUM.  That  is  fine,  Mr.  Heineman.  Thank  you. 

Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  Mr.  Dilulio,  just  a  couple 
questions.  You  mentioned  that  your  statement  was  a  result  of  work 
with  about  a  dozen  leading  criminologists  and  then  you  kind  of  sep- 
arated yourself  from  it.  Was  that  to  suggest  that  the  group  was  not 
in  agreement? 
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Mr.  DiIULiO.  That  is  to  suggest  that  that  group  has  never  been 
and  never  will  be  in  total  agreement.  I  would  be  disappointed  if 
they  ever  were. 

Mr.  Scott.  Let  me  ask  you  another  question.  In  your  prepared 
text,  and  you  kind  of  alluded  to  it,  I  think,  you  said  that  criminol- 
ogy tells  us  that  6  percent  of  the  boys  will  commit  50  percent  of 
all  serious  crime. 

Mr.  DlIULiO.  On  that  they  would  be  100  percent  agreed,  yes. 

Mr.  Scott.  OK.  That  is  6  percent  of  the  entire  cohort,  not  6  per- 
cent of  the  criminals? 

Mr.  DiIULio.  No,  6  percent  of  the  entire  cohort  of  young  teen- 
agers. 

Mr.  Scott.  We  have  heard  people  say  that  6  percent  of  the  crimi- 
nals— 6  percent  of  the  criminals  produce  some  overwhelming  por- 
tion of  crimes.  That  is  a  misstatement. 

Mr.  DlIULlO.  Right. 

Mr.  Scott.  It  is  6  percent  of  the  population. 

Mr.  DlIuLio.  Are  going  to  go  on  to  be  predatory,  right. 

Mr.  Scott.  You  put  that  in  the  context  that  the  highest  incarcer- 
ation rate  we  have  got  on  Earth  right  now  is  about  one-half  of  1 
percent  of  the  population;  inner  cities,  it  gets  up  to  3  percent,  but 
nobody  is  incarcerating  6  percent  of  their  population;  is  that  right? 

Mr.  DlIULlo.  I  am  not  sure  I  understand  your  question.  Nobody 
is  incarcerating  6 — relative  to  total  population? 

Mr.  Scott.  Population. 

Mr.  DlIULlo.  As  opposed  to  crime  rate  measured  relative  to  total 
population  as  opposed  to  crime  rate? 

Mr.  Scott.  Total  population. 

Mr.  DlIULlo.  Yes,  in  aggregate  numbers,  I  guess  that  is  true,  in 
aggregate  numbers. 

Mr.  Scott.  Let  me  read  a  statement,  see  if  you  agree  with  it.  "A 
no  parole  policy  lowers  rather  than  increases  the  chances  that  the 
system  will  sort  offenders  cost  effectively." 

Mr.  DlIULlO.  Right. 

Mr.  Scott.  You  agree  with  that? 

Mr.  DlIULio.  Blanket  no  parole?  Absolutely. 

Mr.  Scott.  You  disagree  with  abolishing  parole? 

Mr.  DiIULiO.  I  disagree  with  a  blanket  no-parole  policy.  But  a 
blanket  no-parole — sorry.  May  I? 

Blanket  no-parole  policy,  the  problem  with  a  blanket  no-parole 
policy  that  says  every  offender  who  comes  in  the  door  and  gets  a 
conviction  and  is  sentenced  to  incarceration  must  serve  100  percent 
of  his  or  her  time  in  confinement  doesn't  enable  us  to  distinguish 
among  the  small  potatoes,  3  to  4  percent,  we  think  if  we  are  lucky 
maybe  5  to  6  percent  of  the  prison  population  who  may  be  first- 
time,  nonviolent  genuine  drug-only  offenders.  Those  are  the  people 
who  might  be  candidates  for  intensive  supervision  or  some  version 
of  drug  courts. 

Mr.  ScoTT.  As  you  get  along,  you  would  like  to  be  able  to  sort 
people  out  more  intelligently  than  just  a  blanket  rule? 

Mr.  DiIULio.  Well,  if  we  don't — the  criminal  justice  system  is  a 
sorting  system.  That  is  what  it  is  and  that  is  what  it  does. 
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Mr.  Scott.  Judge  Gebelein,  you  indicated  that  you  have  statis- 
tics that  show  a  70-,  80-percent  reduction  in  crime.  People  with  the 
drug  courts,  do  the  drug  courts  eliminate  recidivism? 

Judge  Gebelein.  The  statistics,  70  to  80  percent  reduction,  is  for 
people  who  are  maintained  in  treatment,  that  they  will  commit  70 
to  80  percent  less  crime  while  they  are  in  treatment. 

Mr.  Scott.  You  are  not  going  eliminate  crime,  you  just  reduce 
crime. 

Judge  Gebelein.  We  reduce  crime.  We  don't  eliminate  it. 

Mr.  Scott.  What  is  the  cost  of  reducing  crime?  We  had  a  pro- 
posal yesterday  that  abolishing  parole  could  reduce  crime  at  the 
rate  of  $58,000  per  crime.  Can  you  do  better  than  that? 

Judge  Gebelein.  I  can't  work  out  those  statistics  right  now  in 
my  head.  I  will  tell  you  that  we  keep  people  under  intensive  con- 
trolled supervision  for  less  than  $2,000  a  year,  and  during  that 
year  we  are  preventing  a  lot  of  crimes. 

Mr.  Scott.  Mr.  Curtis,  I  am  not  sure  you  read  this  passage,  and 
let  me  read  it  and  see  if  this — ^you  had  mentioned  something  that 
ought  to  be  in  the  law  in  terms  of  elements  and  essentials  rather 
than  specific  programs. 

What  works  then  for  youth  at  risk  of  getting  into  trouble  seems 
to  have  embraced  a  multiple  solution  formula,  including  sanctuary, 
extended  family,  mentoring  positive  peer  pressure,  social  support, 
discipline,  educational  innovation  that  motivates  the  youths  to  ob- 
tain a  high  school  degree,  job  training  which  continues  social  sup- 
port linked  to  job  placement,  feasible  options  for  continuing  on  to 
college,  employment  linked  to  economic  development,  and  problem- 
oriented  leasing,  which  is  supportive  of  the  process  for  youth,  so- 
cial, community  and  economic  development.  Those  are  the  kinds  of 
things  that  ought  to  be  in  prevention  packages? 

Mr.  Curtis.  Yes,  and  those  are  the  principles  I  was  referring  to. 
Congressman  Scott,  and  Mr.  Chairman.  I  wasn't  referring  to  listing 
specific  programs,  and  they  are  based  on  the  scientific  literature 
which  shows  a  great  many  programs  that  are  prevention  working. 
For  example,  the  Argus  community  in  the  South  Bronx.  We  have 
the  scientific  evidence,  from  test  and  comparison  group  evaluations. 
In  north  Philadelphia,  where  Mr.  Dilulio  lives,  we  just  completed 
a  study  where  we  reduced  crime  by  over  20  percent,  using  test  and 
comparison  locations. 

The  Columbia  University  evaluation  of  boys  and  girls  clubs,  with 
test  and  comparison  groups,  showed  that  crime  was  reduced. 
Project  Redirection,  run  by  the  Ford  Foundation,  addresses  some  of 
the  problems  that  Chief  Click  discussed.  The  scientific  literature, 
I  want  the  American  people  to  know,  is  filled  with  high-grade  stud- 
ies which  show  with  test  and  comparison  groups  that  prevention 
works.  Don't  be  fooled  by  anyone  who  says  anj^hing  else. 

Mr.  Scott.  Mr.  Chairman,  I  know  my  time  is  up.  Could  we  get 
a  list  of — are  those  studies  listed  in  the  prepared  remarks  that  you 
presented? 

Mr.  Curtis.  Most  of  them  are.  I  can  give  you  longer  accounts  of 
all  of  those  programs  that  have  been  scientifically  demonstrated  as 
successful  as  crime  prevention  in  inner  city,  run  by  nonprofit  pri- 
vate sector  organizations. 
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Mr.  McCOLLUM.  We  would  like  to  have  you  submit  those  to  the 
committee.  We  would  like  to  see  them  very  much,  Mr.  Curtis. 
Thank  you,  Mr.  Scott. 

[The  information  follows.] 
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TO:  SheiiUe  Ismail 

FROM;  Lynn  A.  Cunii  '. 

DATE:  Jamaiy  22.  1995 


Thanks  for  otie  oppoitimity  to  tasdfy  last  Friday,  January  20. 

It  has  bean  a  very  busy  day,  but  eodosed  is  a  first  draft  of  some  of  what  I  understood 
you  wanted,  -when  we  spoke  after  the  hearing.  We  can  refine,  expand  and  modify  it.  One 
paragraph  summaries  can  be  provided  on  evaluations  of  each  of  the  programs  identified.  (Most 
also  are  idenofied  in  my  testimony.) 

Also  enclosed  is  Figure  8.  Last  TTiursday.  the  photocopy  service  we  used  to  produce  die 
50  requested  copies  of  my  testimony  did  not  include  it.  Can  you  please  include  this  figiure  in 
the  record? 

Eaclosuie 
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Localities  shall  determioe  the  uses  of  block  giants,  based  on  local  needs.  All  local  block 
grant  monies  shall  be  spoit  on  lepHcaiiog  programs  that  have  been  sdeottScalJy  evalnated  as 
siicce^ful  in  reducing  3t  least  one  of  the  following,  and  ideally  more  than  one:  ciime,  violence,, 
drugs  or  gangs.  Localities  are  oicoutaged  to  leplicaie  programs  thai,  at  the  same  tixne,  also 
reduce  school  drop  outs,  reduce  wdfeie  dqjeodcncy,  increase  employability,  incieafe  economic 
self-sufficiency  and  increase  family  stability. 

"Scientific  evaluations"  shall  be  considered  as  assessments  thai  include  both  quantitative, 
joumalisric  "process"  measures  and  quantitative  'impact"  outcome  measures.  The  impact 
measures,  typically,  should  have  been  made  over  two  to  five  years,  with  "tast"  groups  and 
'comparison"  groups  or  "control"  groups.  The  measures  should  assess  change  in  the 
community,  change  among  high-risk  youth  or  both. 

Based  on  edstirg  scientific  evaluations  of  this  kind,  the  components  that  underlie 
successfiil  programs  thai  actually  have  reduced  crime,  violence,  drugs  and  gangs  to  date  Include 
multiple  combinations  of  the  following: 

1.  Preschool  initiatives  that  feed  high-risk  children,  stimulate  their  minds  and  teach 
them  prosocial  behavior. 

2.  Safe  havens  and  "extended  family'  sanctuaries  off  the  street  where  children  and 
youth  can  go  after  school  for  protection,  help  with  their  homework,  guidance  and 
iQcreation. 
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3.        Menioriag  by  big  brodiers  and  big  asters,  who  pnTvide  bciil  social  support  acjj 
discipline. 

4..         ComptSBi-baaeid  homework  asastznoe  aod  nanedial  edacaiioa  in  aaitprofit 
commuiuty-based  orgamzadons. 

5.  DeceonalizaQoa  of  the  managemeni  of  public  schools  —  so  char  parents,  teachers 
and  principals  run  them. 

6.  Vocarionai  ecucaiion  in  high  schools  that  is  liaked  to  privaK  sector  job  placement 
as  long  as  a  high  school  diploma  is  earned. 

7.  Intaisive  remedial  education  linked  to  job  traiiBBg  and  job  placement  for  at  least 
one  year  for  any  one  Mgh-nsk  yoinb. 

8.  Partnerships  in  specific  neighboinoods  betweai  police  deparanents  and  nonprofit 
youth  development  orpmstions  in  which  police  tnoiDor  high-risk  youdi  and 
community  outreach  wottoo  join  in  hafll  conununiiy'tased  and  problem-oriented 
policing,  especially  when  such  policing  operates  out  of  community-based  police 
ministatioiis. 

9.  Bcc>i  community-based  and  problem-oriented  policing  chat  is  not  necessarily 
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10.  PoHf^  academy  tzausng  that  better  f^'-^'^  botft  eommmnly'faued  md  pioblem- 
orientpd  pntiring. 

11.  ffiring  of  additiooal  pdiCB  who  aie  oained  in  bo?h  commumty-based  aod 
pxoblezzi-ULuaited  polidng. 

12.  laitjadves  Hraf  are  comptebeasive  and  dot  provide  interdependent,  multiple 
solutions  to  multiple  problems.  - 

13.  Iniaaiives  diai  are  not  only  comprehensive  but  also  fleidble  enough  lo  meet  the 
individuali2ed  needs  of  young  people. 

14..  Iniiiarives  that  involve  community  organizing,  so  that  programs  are  planned  in 
advance,  based  on  careful  assessments  of  local  needs  and  neighbortiood-based 
town  meetings. 

15.  Initiatives  that  are  well  managed. 

16.  Initiaiives  that  are  adequajaely  funded,  with  sufBdeni  paid  staff. 
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Specific  piogiams  and  demonazatioas  which  have  been  sdenriffmlly  evaluated  a& 
successful  and  which  meet  one  or  more  of  these  principles  include  Headstarr  aanonally,  boys 
aod  gir<<:  dubs  ia.  public  bousog  naiionally,  Centio  Sister  Isolina  Fens  in  Puerto  Sico  Qn. 
coUaboiadon  with  police),  the  Dorchester  Youth  CoIIsboiative  in  Boston  0n  coHaboradon  with 
police),  the  James  Comar/Yale  Child  Study  Center  School  DevdopmeatPIan  narionaUy,  Project 
Prepare  in  Chicago,  Youth  Development  in  Albuquerque,  Job  Corps  naiionally,  the  New 
Community  Coipciaooa  in  Newaric,  NJ.,  Project  Radiiecrion  nanooally,  the  Violent  Juvenile 
Offender  program  nationally,  the  Fairview  Homes  Cnme  Prevention  Program  in  Charlotte, 
N.C.,  and  communiiy-faased  problem-orieated  polidag  in  Newpon  News,  Virginia. 

BJTA  shall  momtor  local  block  grant  expendinjres-  If  diey  are  not  based  on  scientific 
evaluations,  as  defined  above,  and  if  they  do  net  include  several  of  the  principles  above,  BJA 
will  withhold  funding. 

Block,  grafirg  ehaii  be  'paf'''  CO  local  goveniiDents.  Local  governments  shall  directly  cany 
out  local  prsgiams  through  police  or  other  government  agencies,  and  through  subcontzacts  to 
community-based,  nonprofit  organizations.  At  least  thirty  percent  of  the  block  grant  to  a  given 
locality  shall  be  subcantracted  to  community-based  oiganfTaTions. 
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Mr.  Bryant. 

Mr.  Bryant  of  Tennessee.  Mr.  Chairman,  I  would  yield  back  my 
time. 

Mr.  McCOLLUM.  In  that  case,  Ms.  Jackson  Lee. 

Ms.  Jackson  Lee.  Thank  you  very  much,  Mr.  Chairman,  and  it 
is  always  good  to  keep  one's  mind  focused  on  what  we  are  all  here 
for,  and  I  have  tried  to  do  that,  and  I  will  do  it  again  and  say  we 
are  here  to  fight  crime  and  to  be  consistent  in  trying  to  do  that 
with  the  many  elements  that  are  involved  in  this  process. 

Chief,  let  me  thank  you  so  very  much  for  your  presence  here  and 
give  you  greetings  from  Chief  Sam  Nuchey  of  Houston,  TX,  my  city, 
who  has  indicated  his  hard  work  for  the  1994  omnibus  crime  bill 
and  his  great  interest  in  prevention. 

Let  me  just  share  with  you  and  ask  you  pointedly  as  you  laid  out 
the  social  ills  and  you  talked  about  prisons  and  you  talked  about 
the  vitality  and  need  of  law  enforcement  and  law  enforcement  offi- 
cers, are  you  a  believer  in  prevention  programs? 

Mr.  Click.  No  question  that  if  we — I  think  the  downfall  of  per- 
haps the  misperception  that  somehow  prevention  has  not  worked 
is  because  most  of  the  programs  really  have  not  been  able  to  ad- 
dress the  magnitude  of  the  problem. 

We  have  got  a  number  of  excellent  programs  in  Dallas,  I  think 
as  most  communities  in  this  country,  and  yet  when  you  have  500 
children  that  could  benefit  from  that  particular  program  and  they 
only  have  capacity  for  30  or  40  or  50,  you  have  large  numbers  of 
children  that  the  program  is  just  not  able  to  take  and  deal  with. 
And  so,  as  has  been  stated  up  here,  certainly  it  is  the  future.  It 
is  the  only  way  we  are  going  to  reduce  that  volume  that  is  stran- 
gling the  system,  strangling  our  society. 

Ms.  Jackson  Lee.  And  I  appreciate  that.  And  certainly  I  have 
a  great  knowledge  of  Dallas  hard  work.  I  know  your  Dallas  Crime 
Task  Force.  I  have  had  the  opportunity  to  work  with  the  mayors 
of  the  major  cities  in  the  State  of  Texas  organized  around  the  crime 
issue,  as  you  well  know.  Your  mayor  was  involved,  the  city  of 
Houston,  Austin,  and  know  how  they  have  focused  their  attention. 

You  raise  a  very  valid  point,  and  that  is  where  I  would  like  to 
take  you  again.  I  have  seen  that  as  well.  The  programs,  whether 
it  be  PAL,  whether  it  be  the  DARE  program,  which  certainly  has 
a  variety  of  means  and  sources,  don't  have  enough  staff,  don't  have 
enough  availability  for  all  of  the  youngsters  who  can  be  impacted. 

The  DARE  program  that  reaches  out  into  the  middle  schools  in 
particular,  and  I  just  cite  that  as  an  example,  have  been  touted  by 
middle  school  teachers,  junior  high  school  from  others  who  are  in 
different  parts  of  the  country,  as  an  excellent  program  of  young- 
sters buying  into  police  officers,  buying  into  the  idea  of  law-abiding 
activity,  buying  into  the  excitement  of  the  way  of  directing  their 
life. 

As  I  look  at  the  numbers  in  the  1994  bill,  I  note  that  we  did 
about  $13.4,  I  believe,  million  for — am  I  reading  the  numbers 
right?  $13.4  for  law  enforcement.  Then  prisons  were  about  $9.8  and 
the  grand  total  was  about  $30.2  which  really  looked  like  a  reason- 
able balance  to  answer  the  question  that  you  were  saying.  It 
wouldn't  be  able  to  put  every  child  in  America  possibly  in  a  preven- 
tion program,  but  it  would  certainly  enhance  your  opportunities. 
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Is  that  a  realistic  point  of  view  to  think  that  dollars  could  be  ef- 
fectively utilized  to  increase  the  capacity  which  is  so  very  impor- 
tant in  these  prevention  programs? 

Mr.  Click.  Ms.  Jackson  Lee,  that  is  correct.  And  I  guess  as  you 
were  talking,  I  was  thinking  of  all  the  programs  that  we  interact 
with  in  the  Dallas  Police  Department  and  there  is  not  a  one  that 
isn't  greatly — that  recognizes,  and  that  is  the  frustration  of  the  pro- 
grams, that  does  not  understand  that  there  is  far  larger  numbers 
of  children  out  there  than  we  can  accommodate. 

I  will  just  use  one  example  where — and  of  course  part  of  the 
funding  does  include  officers  and  we  are  utilizing  a  lot  of  those  offi- 
cers in  some  of  these  programs.  I  was  at  an  event  the  other  night 
where  we  have  officers  that  have  become  scout  leaders  and  cub 
masters,  where  traditionally  within  scouting  those  were  always 
parents,  and  yet  you  have  got  an  environment  where  that  is  not 
going  to  happen.  At  least  it  is  not  going  to  happen  immediately. 
Our  goal  over  the  next  year  or  two  is  how  do  we  get  parents  to  step 
forward  and  train  them? 

But  this  is  in  public  housing  where  we  have  had  tremendous  vio- 
lence and  continue  to  have  high  levels  of  violence,  but  I  use  that 
as  an  example.  Now,  we  were  able  to  take  the — inducted  82  chil- 
dren the  other  night.  Those  officers  also  have  a  lot  of  other  duties 
that  are  there,  yet  they  will  spend  a  lot  of  time  over  this  next  year 
or  two  with  those  children,  and  yet  we  look,  and  within  those  pub- 
lic housing,  with  just  those  five  public  housing  projects  that  were 
represented  by  those  82  children,  there  are  probably  several  thou- 
sand children  that  we  are  not  capable  of  involving  in  that  program 
or  there  is  no  other  program  to  involve  them  either. 

Ms.  Jackson  Lee.  Mr.  Chairman,  you  have  to  forgive  us  when 
Texans  get  together.  I  am  smiling,  chief,  because  we  have  an  urban 
scouting  program  in  Houston  and  have  been  very,  very  gratified  of 
the  officers  who  have  been  the  scout  masters,  atypical  from  the  typ- 
ical scouting  situation.  So  I  applaud  you  on  that  and  let  me  move 
quickly. 

Judge  Gebelein,  just  one  comment  on  crime  fighting,  which  is 
what  has  been  my  continuing  theme,  you  mention  a  point  that 
caught  my  eye  which  is  those  under  your  supervision  work  and 
thereby  working,  can  provide  restitution.  We  are  talking  about  vic- 
tims here,  crimefighting. 

Just  expand  on  that  just  a  little  bit  for  me,  please,  how  that  trig- 
gers work  and  restitution  and  how  that  ultimately,  by  your  exist- 
ence, which  my  Texas  judges  have  told  me  that  they  really  want, 
really  pours  back  into  the  community  the  way  we  want  it  to  hap- 
pen, contributing  individuals,  but  restitution  for  the  victim. 

Judge  Gebelein.  Basically  what  we  do  in  our  programs  is  to  re- 
quire that  one  of  the  components  of  our  program  is  to  find  people 
a  job.  Obviously  treating  their  addiction  makes  them  more  employ- 
able. We  get  them  a  job. 

That  is  one  of  the  conditions.  It  is  a  condition  they  make  the  res- 
titution. They  pay  back  the  victims  that  they  have  offended,  and 
before  they  get  out  of  the  program,  they  have  do  that.  If  they  don't 
do  that,  then  there  are  sanctions  that  are  imposed  and  those  sanc- 
tions can  lead  up  to  incarceration,  but  basically  it  is  a  matter  of 
they  have  no  choice. 
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Mr.  McCOLLUM.  Ms.  Jackson  Lee,  your  time  is  up. 

Ms.  Jackson  Lee,  Thank  you,  Mr.  Chairman. 

Mr.  McCOLLUM.  Mr.  Chabot. 

Mr.  Chabot.  Thank  you,  Mr.  Chairman.  A  couple  comments  and 
then  a  couple  questions  for  various  members  of  the  panel.  First  of 
all,  we  have  talked  quite  a  bit  about  prevention  programs,  whether 
they  work,  whether  they  don't  work,  and  I  think  that  there  still  is 
some  argument  on  both  sides  to  be  made,  but  it  is  my  basic  philos- 
ophy that — and  I  think  it  is  true  that  most  crime  is  local  crime, 
most  crime  is  committed — State  offenses,  not  Federal  offenses,  we 
have  some  that  are  Federal,  not  many,  so  I  think  it  makes  a  lot 
more  sense,  rather  than  us  to  be  having  folks  all  over  the  country 
sending  money  up  here  to  Washington  and  then  in  block  grants  or 
any  other  ways,  we  send  it  back  down  there  and  they  decide  how 
they  are  going  to  spend  it  or  they  spend  it  the  way  we  tell  them 
they  are  going  to  do. 

I  think  it  makes  a  lot  more  sense  if  we  let  them  keep  the  tax 
dollars  at  the  local  level  and  determine  what  is  an  appropriate 
level  of  taxes  and  what  is  an  appropriate  level  of  preventive  pro- 
grams and  crimefighting,  rather  than  us  to  be  telling  those  folks 
back  home  what  to  do.  That  is  just  my  philosophy. 

We  have  the  money  up  here  because  they  have  taxed  at  the  Fed- 
eral level  for  a  lot  of  years,  so  I  think  it  makes  sense  to  send  some 
of  that  money  back  in  block  grants  and  do  that  crimefighting,.  But 
over  time,  I  would  like  to  reduce  the  money  we  take  to  Washington. 

I  was  sworn  in  a  little  over  2  weeks  ago  in  the  U.S.  Congress. 
The  last  5  years,  I  was  a  county  commissioner,  prior  to  that  Cin- 
cinnati City  councilman. 

My  question  goes  to  the  drug  courts.  One  of  my  fellow  county 
commissioners,  John  Bowling  is  his  name,  in  the  Cincinnati  area, 
was  pushing  for  drug  courts.  I  agree  with  him  on  the  idea,  but  he 
was  the  main  one  pushing.  I  give  him  the  credit — perhaps  his  fam- 
ily is  listening  to  C-Span — I  am  wrestling  with  the  idea  of  whether 
we  ought  to  specifically  say  a  certain  amount  of  money  goes  to  drug 
courts  or  whether  it  is  block  granted  and  make  that  determination. 

I  assume.  Judge,  you  think  that  there  should  be  a  specific 
amount  that  we  say  goes  for  drug  courts  and  not  to  be  decided 
upon  at  the  local  level? 

Judge  Gebelein.  I  do,  and  I  say  that  with  some  reluctance.  As 
a  Republican,  I  share  a  lot  of  your  views  about  leaving  the  money 
at  the  grassroots  to  begin  with  and  not  bringing  it  here  in  the  first 
place.  I  think  what  happens,  unfortunately,  is  that  when  you  have 
block  grants,  you  create  a  competition  for  funds  among  some  of  the 
very  elements  that  are  essential  to  making  this  thing  work. 

In  our  State,  when  we  created  the  drug  court,  we  brought  these 
people  together.  A  lot  of  these  people  never  talked  before.  We  had 
a  common  goal  and  went  after  some  limited  Federal  moneys  that 
were  available  under  another  grant  program  and  we  got  the  State 
general  assembly  to  commit  an  extra  $600,000  for  treatment  to 
make  this  work. 

We  have  had  to  limit  the  number  of  people  that  we  can  put  in 
the  court  because  of  the  limited  amount  of  money  we  have  for 
treatment.  We  don't  want  to  dilute  the  effect  of  the  program  by  just 
pushing  unlimited  numbers  of  people  into  this  and  then  having  it 
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fail.  If  you  have  the  police  and  the  prosecutor  and  the  public  de- 
fender and  the  courts  vying  for  the  same  money,  it  will  be  much 
harder  to  maintain  that  coalition. 

Mr.  Chabot.  I  have  a  couple  of  questions  for  Professor  DiLulio. 

I  have  had  the  good  fortune  to  hear  you  speak  in  Williamsburg 
and  perhaps  in  Baltimore  recently,  and  am  impressed  with  what 
you  have  said  on  a  number  of  topics  and  as  well  this  morning.  Two 
questions:  The  first  question  is  you  talked  about  really  IDing  those 
kids  at  the  local  level  that  are  at  risk  to  become  those  predators 
on  societies.  When  we  ID  these  kids,  what  do  we  do  with  them,  and 
how  do  we  ID  them,  and  what  do  we  do  with  them. 

The  term  orphanages  has  gotten  a  lot  of  bad  play.  We  can  call 
them  child  care  facilities  or  whatever,  but  if  these  kids  are  growing 
up  in  dysfunctional  homes,  so-called  families,  what  should  we  do 
with  them? 

The  second  question  is,  you  mentioned  that  you  were  working  on 
some  statistics  that  could  tell  us  how  many  murders  are  committed 
by  those  who  are  either  on  parole,  probation  or  pretrial  release, 
and  it  is  a  fairly  significant  number,  you  believe.  On  those  two  is- 
sues, if  you  could  comment. 

Mr.  DlIULlo.  Briefly,  in  response  to  the  first  question,  I  think  we 
already  have  a  pretty  good  way  of  identifying  these  kids.  If  you 
read  the  New  York  City  Comptroller's  Office  report  in  New  York 
City's  Child  Welfare  Bureau,  or  if  you  look  at  the  documents  filed 
in  the  Philadelphia  case  ongoing  as  to  the  city's  child  welfare  serv- 
ices, you  will  see  that  we  do  identify  very  early  on  kids  who  are 
being  abused  and  neglected. 

The  problem  is  these  kids  tend  to  get  bounced  around  foster 
home  to  foster  home,  end  up  in  family  courts,  and  a  high  fraction 
of  them  are  inner-city  black  males  and  end  up  in  juvenile  institu- 
tions and  prisons.  So  we  identify  them.  We  know  if  we  intervene, 
they  will  have,  on  average,  7  to  10  contacts  with  the  system  before 
they  are  18  years  old.  So  we  are  identifying  them. 

It  is  a  question  of  what  we  are  doing  with  these  severely  troubled 
kids,  who  don't  have  anybody  at  home  to  take  care  of  them,  who 
are  surrounded  by  people  who  aren't  doing  a  good  job  of  taking  of 
them.  It  is  interesting  that  some  of  these  kids — ^you  talk  about  the 
question  of  what  works  and  what  doesn't.  Some  of  these  kids  who 
come  from  these  homes  are  lucky  enough  to  get  into  a  Head  Start 
Program  so  they  will  get  the  educational  benefits  of  that. 

I  am  talking  about  well-researched  literature  on  Head  Start.  It 
has  no  long-term  consequences  for  crime  prevention  whatsoever. 
We  are  identifying  them;  it  is  a  question  of  what  to  do. 

We  have  to  look  at  Federal  policies  that  frustrate,  certainly  frus- 
trate the  development  of  community-centered  control,  and  I  think 
with  respect  to  the  inner-city,  black-led,  black-run  community- 
based  organizations.  I  don't  care  what  people  call  them.  Seventy- 
five  percent  of  the  metropolitan  area  black  Americans  are  not  liv- 
ing in  poverty,  it  is  not  joblessness  or  crime,  these  are  people  who 
are  attending  proms,  church-going  people,  who,  in  many  cases,  are 
doing  most  of  the  good  crime  prevention  stuff  that  gets  done.  I 
think  Federal  policy  ought  to  think  about  how  to  further  empower 
those  people  at  the  grassroots  level  to  do  that  job. 
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With  respect  to  your  second  question,  right  now  you  cannot  learn 
from  Federal  data.  There  is  no  way  to  find  out  from  Federal  data 
or  even  from  State  data  what  fraction  of  all  persons  convicted  of 
murder  from  1980  to  1994  were  at  the  time  they  committed  the 
crime  of  murder  for  which  they  were  convicted,  on  probation,  parole 
or  pretrial  release.  Estimates  are  from  25  percent  to  40  percent, 
but  you  cannot  answer  that  question  right  now. 

So  we  are  trying  to  answer  that  question  because  it  is  fairly  sig- 
nificant in  terms  of  what  fraction  of  our  crime  problem  could  be 
prevented  if  we  took  people  who  are  violent,  repeat  offenders  who 
are  in  hand,  not  keep  them  100  percent  of  their  term  but  even  85 
percent  of  their  time  incarcerated.  We  need  to  focus  on  that  ques- 
tion. 

Mr.  Chabot.  The  importance  of  that  is  if  we  had  enough  jails  to 
keep  those  people  behind  bars,  that  is  25  to  40  percent  of  murders 
that  wouldn't  have  been  committed? 

Mr.  DlIULio.  That  is  right.  If  you  look  at  the  data,  studies  have 
been  done  in  Florida,  Virginia,  documenting  people  who  are  on  pa- 
role, who  at  the  time  they  committed  the  violent  crimes  for  which 
they  were  convicted  have  served  35  to  38  percent  of  their  time  in- 
carcerated, are  on  parole,  and  would  have  been  incarcerated. 

There  is  no  question  that  a  significant  fraction  of  crimes  being 
committed  are  being  committed  by  violent  and  repeat  criminals 
who  are  out  on  community-based  supervision,  so-called. 

Mr.  McCOLLUM.  Thank  you,  Mr.  Chabot. 

I  know  that  we  have  the  distinguished  ranking  minority  member 
of  the  full  committee  visiting  with  us  this  morning.  But  with  his 
indulgence,  we  will  complete  the  subcommittee  members  first. 

Ms.  Lofgren. 

Ms.  Lofgren.  My  apologies  for  being  late.  I  have  had  a  chance 
to  look  through  your  testimony. 

I  spent  14  years  as  a  member  of  the  board  of  supervisors  in 
Santa  Clara  County  and  we  have  jurisdiction  to  administer  not 
only  the  criminal  justice  system  but  the  child  abuse  and  neglect 
system.  I  over  those  years  saw  serious  flaws  in  both  systems. 

I  think  there  is  no  one  answer  to  crime  prevention  or  enforce- 
ment. I  think  it  is  important,  and  I  was  gathering  that — there  is 
no  one  magic  bullet  that  is  going  to  solve  this  problem.  Rather,  it 
is  a  variety  of  approaches  that  need  to  be  applied  in  a  thoughtful 
way,  because  every  kid  in  America  is  different  from  other  kids. 

I  agree  the  child  abuse  and  neglect  system  needs  to  be  changed 
to  intervene  on  behalf  of  children  first,  and  that  is  part  of  the  solu- 
tion, but  clearly,  it  is  not  the  whole  answer.  So  the  question  goes 
into  preventive  efforts  and  the  block  grant  natures  of  the  bill  before 
us. 

As  a  former  local  government  official,  I  am  very  attracted  to  the 
concept  of  wide  latitude  on  the  part  of  local  officials  to  really  use 
their  creativity  to  solve  problems.  On  the  other  hand,  just  as  with 
the  question  on  drug  court,  there  is  competition,  there  are  never 
enough  resources.  And  I  am  wondering  what  your  thoughts  are 
about  creating  the  same  kind  of  flexibility  in  the  block  grant  but 
directing  that  some  percentage  be  intent  on  drug  courts,  some  on 
prevention,  whatever  works  in  a  given  locality,  and  the  balance  on 
enforcement,  and  whether  you  think  that  that  would  help  us  to 
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allow  communities  to  take  a  look  at  not  just  today's  criminal  but 
the  5-year-old  who  absent  intervention  will  be  the  monster  two  dec- 
ades hence?  Any  Republicans  can  answer  that  question. 

Mr.  Curtis.  Could  I  say  something? 

Mr.  SCHUMER.  The  only  Democrat  on  the  panel  wants  to  answer. 

Mr.  Curtis.  I  think  it  is  important  to  have  flexibility.  But  that 
flexibility  might  be  informed  by  what  we  already  know  to  work. 

For  example,  Head  Start  does  work  very  successfully.  Sometimes 
the  benefits  run  out  when  the  kids  are  thrown  out  of  Head  Start, 
but  that  is  because  we  don't  have  the  extended-family  sanctuaries 
off  the  street  that  provide  the  safe  havens.  So  we  should  let  people 
know  that  it  is  not  just  Head  Start  but  it  is  the  programs  for  the 
8-,  10-,  and  12-year-olds,  the  boys  and  girls  club-type  programs 
that  need  to  be  involved,  and  that  for  older  kids,  the  Argus  Com- 
munity Employment  and  Training  programs,  and  for  other  kids,  it 
is  working  with  police. 

All  this  is  based  on  scientific  evidence.  So  why  don't  we  have  a 
balance  between  flexibility  and  guidelines  that  are  informed  by  sci- 
entific evidence? 

Judge  Gebelein.  I  think  that  your  suggestion  would  significantly 
reduce  my  fears  about  H.R.  3.  It  seems  to  me  that  if  a  certain 
amount  were  set  aside  for  certain  different  programs,  that  would 
eliminate  a  lot  of  the  freezing  out  of  significantly  effective  pro- 
grams. 

Ms.  Lofgren.  a  final  question  I  have  is  really  about  two  studies 
that,  or  initiatives  that  I  am  aware  of  from  my  local  government 
experience:  One  is  a  study  out  of  Orange  County  that  was  issued 
in  August  1993,  that  was  a  longitudinal  study  of  who  was  entering 
their  juvenile  hall  and  what  became  of  those  young  people  later. 

They  call  it  their  8  Percent  Study,  although  arguably,  if  you  read 
the  data,  it  is  14  or  15  percent  of  young  people  entering  their  sys- 
tem go  on  to  become  serious  offenders  as  older  teens  and  adults 
and  that  those  children  can  be  identified  in  a  scientific  way  when 
they  are  age  12. 

Although,  some  used  that  as  an  argument  to  incarcerate  the  12- 
year-olds,  Orange  County  and  the  counties  of  California  have 
looked  at  it  as  an  opportunity  to  remediate  the  issues  that  those 
children  are  facing  in  their  lives  that  are,  for  the  most  part,  are 
not  criminal  justice  issues.  They  are  chaotic  homes,  school  failure, 
drug  and  alcohol  abuse  at  home,  a  parent  in  jail  and  a  variety  of 
other  factors. 

My  question  is,  Are  you  aware  of  similar  studies  elsewhere  in  the 
United  States  and  any  outcome  studies  that  we  have?  The  prelimi- 
nary indication  seems  to  be  if  you  change  even  one  factor,  the  out- 
come for  those  young  people  will  be  dramatically  different. 

A  second  initiative  that  I  am  interested,  if  you  are  aware  of  it, 
is  something  called  the  I  Have  a  Dream  Foundation,  where  chil- 
dren are  told  in  the  6th  grade  that  if  they  have  A's,  they  will  be 
sent  to  college.  And  the  outcome  of  those  classes  compared  to  like 
classes  is  dramatically  different,  where  you  will  have  an  entire 
class  of  6th  graders  enrolled  in  4-year  colleges,  than  their  age  peers 
who  did  not  have  that  incentive  in  jail,  pregnant  at  14  and  the  like. 
Has  there  been  any  systematic  analysis  of  that  program? 
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Mr.  Curtis.  The  I  Have  a  Dream,  program  evaluation  is  ongoing 
by  public/private  ventures  in  Philadelphia.  Preliminary  evidence  is 
just  what  you  suggested. 

In  the  neighborhoods  where  these  kids  came  from,  over  50  per- 
cent of  them  dropped  out  of  school  and  didn't  get  to  college.  In  the 
first  class  where  I  have  a  dream  was  tried,  kids  out  of  30  dropped 
out.  There  was  a  huge  difference  as  a  result  of  the  program. 

Mr.  Click.  I  might  add,  I  am  not  familiar  with  the  Orange  Coun- 
ty study.  But  looking  at  Dallas  County,  one  of  the  concerns  is  that 
it  takes  about  eight  contacts  with  the  system  before  we  do  any  kind 
of  evaluation  of  a  child.  The  system  is  overloaded,  that  we  are 
spending  all  our  resources  on  the  worst  of  the  worst. 

We  have  kids  that  are  committing  murder  and  rape  and  those 
kinds  of  things,  and  those  kids  that  have  initial  contacts  where  you 
may  have  been  able  to  do  the  most  good  and  working  with  them 
and  their  family,  schools,  we  are  doing  nothing  with.  There  is  al- 
most no  consequence. 

It  builds  a  tremendous  amount  of  arrogance  on  the  part  of  the 
child  towards  the  system.  It  didn't  sting;  nothing  happened.  Those 
early  contacts  are  generally  for  very  minor  kinds  of  things,  curfew, 
shoplifting,  truancy  and  no  question  that  a  key  component  of  an 
intervention  program  needs  to  involve  that  early  intervention 
where  the  child  has  demonstrated  some  type  of  problem,  because 
you  could  make  some  impact  there,  I  believe. 

Mr.  SCHUMER.  Would  the  gentlelady  yield? 

I  want  to  make  a  related  point.  Not  even  I  Have  a  Dream,  but 
there  is  a  program  in  Roosevelt,  Long  Island,  where  these  kids 
coming  from  the  poorest  part  of  Nassau  County  get  one  hour  of 
guidance  a  day,  adult  figure  to  guide  them  and  help  them.  They 
have  been  doing  it  for  about  10  years,  it  was  set  up  by  a  private 
foundation.  The  dropout  rate  went  from  something  like  81  percent 
to  12  percent. 

Mr.  McCOLLUM.  The  gentlelady's  time  had  expired  before  Mr. 
Schumer  interrupted. 

Mr.  Schumer.  That  was  a  freebie. 

That  was  a  program  that  could  be  funded  by  our  bill. 

Mr.  McCoLLUM.  Mr.  Barr. 

Mr.  Barr.  Thank  you,  Mr.  Chairman. 

I  would  like  to  thank  the  chief  for  being  here  today.  I  think  it 
reminds  us  that  good  law  enforcement  includes  prevention,  and  has 
to,  if  we  are  to  solve  the  problem.  From  listening  to  your  testimony 
today  and  knowing  of  your  reputation  in  northwest  Georgia,  we  are 
honored  to  have  you  here  today. 

Judge  Gebelein,  I  appreciate  your  being  a  late  addition  to  the 
panel.  I  think  it  is  very  important  to  recognize  some  of  the  pro- 
grams you  work  with  through  the  drug  courts,  and  I  hope  that  you 
will  have  information  that  you  can  submit  to  us  for  the  record,  if 
the  chairman  would  allow,  since  you  didn't  have  a  chance,  because 
you  are  a  late  addition,  to  furnish  that. 

Mr.  Dilulio,  I  appreciate  your  very  thoughtful  paper.  I  took  the 
liberty  of  reading  through  it  while  you  were  testifying  and  will  read 
it  in  more  detail,  but  I  found  it  a  very  balanced  approach  with  good 
information  in  it,  especially  the  attachments  and  appendices.  I  look 
forward  to  reading  those  as  well. 
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Mr.  Curtis,  I  might  suggest  if  I  could  take  a  page  from  the 
Speaker's  book,  so  to  speak,  who  has  recommended  reading  lists  to 
us  freshmen,  that  you  might  want  to  look  at  Professor  Dilulio's 
paper  as  well.  Your  paper,  while  there  may  be  some  good  points  in 
it,  but  I  think  your  political  coloration  on  it  reduces  whatever  credi- 
bility they  may  have.  I  don't  think  all  the  problems  of  society  can 
be  laid  at  the  door  of  the  fact  that  we  tax  citizens  less  than  other 
countries  that  you  cite,  or  in  whatever  programs  you  might  dis- 
agree with  in  the  1980's;  the  problems  of  crime  in  America  are  far 
deeper  than  that,  and  I  would  suggest  that  you  might  have  more 
credibility  if  you  remove  some  of  the  political  resentment  from  your 
paper. 

I  might  also  suggest  that  you  decried  a  lack  of  scientific  evidence 
on  some  of  our  law  enforcement  programs  with  regard  to  whether 
they  work  or  not.  I  will  pose  the  following  scientific  evidence;  that 
if  you  have  a  wife  beater  who  is  in  prison,  if  you  have  a  child 
abuser  who  is  in  prison,  beyond  any  scientific  doubt,  that  wife 
abuser  will  not  be  abusing  his  spouse,  that  child  abuser  will  not 
be  abusing  a  child  while  in  jail,  so  I  think  building  prisons  is  effec- 
tive prevention. 

Let  me  go  back  to  what  I  told  the  chief.  As  a  former  law  enforce- 
ment official,  I  recognize  that  there  are  very  important  prevention 
programs  not  in  the  traditional  law  enforcement  sense.  Aiid  I  think 
that  this  bill  and  I  think  the  legislative  history,  and  certainly  these 
hearings  will  accompany  it  into  the  record,  I  think  make  very  clear 
that  nobody  on  this  panel  and  nobody  in  the  Congress  who  will  be 
voting  on  this  bill  is  saying  that  prevention  doesn't  work  and  we 
should  not  pay  attention  to  prevention.  There  are  many  programs. 
And  I  have  talked  within  the  last  few  days  with  folks  in  my  dis- 
trict, and  they  have  some  very  innovative  programs,  and  they 
weren't  funded  specifically  through  the  1994  bill.  They  are  using 
them.  They  are  effective  because  they  are  based  on  the  views  of, 
for  example,  a  U.S.  attorney,  a  local  district  attorney,  a  police  chief. 

They  know  they  work  and  they  are  going  to  continue  to  imple- 
ment those  because  they  do  work,  regardless  of  whether  there  is 
a  line  item  in  this  bill  or  any  other  bill  that  specifically  funds  them. 
And  I  think  that  it  is  in  that  marketplace  of  ideas  in  the  local  com- 
munity where  these  decisions  are  best  made,  with  regard  to  wheth- 
er a  particular  program  works,  whether  a  particular  type  of  court 
system  works  or  what  not. 

So  I  am  personally  very  excited  about  this  crime  bill.  I  think  it 
puts  the  emphasis  where  it  ought  to  be,  and  that  is  on  local  offi- 
cials, such  as  yourself,  and  I  appreciate  the  comments  of  the  panel- 
ists, and  particularly  the  background  and  information  the  professor 
provided  to  us. 

I  yield  back. 

Mr.  Curtis.  May  I  respond? 

I  want  to  make  clear  Mr.  Barr  that  many  of  the  prevention  pro- 
grams that  we  are  advocating  on  the  basis  of  scientific  evidence  are 
partnerships  between  police  and  community  groups.  I  cited  four  in 
Boston,  Chicago,  Philadelphia,  and  San  Juan  which  we  have  just 
finished  evaluating. 

Law  enforcement  is  central  to  what  we  are  saying.  We  are  just 
saying,  let's  do  what  works  and  let's  not  do  what  doesn't  work.  I 
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will  be  pleased  to  supply  documentation  of  all  the  other  scientific 
evidence  I  have  cited.  And  I  would  say  again,  while  we  have  in- 
creased our  prisons  dramatically,  violent  crime  has  gone  up.  Amer- 
ica has  the  highest  rates  of  incarceration  in  the  world  and  also  the 
highest  rates  of  violent  crime.  If  prisons  were  so  effective,  that 
wouldn't  be  so. 

Mr.  McCoLLUM.  Mr.  Conyers. 

Mr.  Conyers.  Thank  you,  Mr.  Chairman. 

I  am  delighted  to  be  here.  As  you  know,  I  served  on  this  commit- 
tee for  a  number  of  years  and  was  once  its  subcommittee  chair.  I 
think  that  my  colleague's  comments  from  Greorgia,  that  he  consid- 
ers scientific,  that  while  a  person  is  incarcerated  he  can't  commit 
a  crime  or  they  can't  be  continued  wife  abusers  or  whatever,  is  ex- 
actly the  logic  that  is  fueling  the  prison  industrial  complex  that  is 
going  on  for  many  decades,  but  has  now  become  explosive. 

We  have  decided  to  add  to  the  $10  billion  already  allocated  for 
building  prisons,  $2.5  billion  more.  Now,  this  theory,  being  sci- 
entific or  not,  the  way  we  are  going  to  fight  crime  is  lock  up  in 
America  everybody  that  commits  crime  and  we  will  build  prisons 
until  we  reach  some — I  don't  know  what  kind  of  point  we  will 
reach — ^but  I  think  that  in  itself  raises  a  serious  question  about 
which  way  we  want  to  go.  And  I,  for  one,  having  come  from  a  State 
where  we  built  prisons  until  we  were  so  bankrupt  we  couldn't  open 
them,  we  had  to  leave  the  prison  built  standing  there  in  Michigan 
and  in  Detroit,  because  there  wasn't  any  way — we  ran  out  of 
money.  And  now  we  are  rushing  in  to  build  prisons.  And  I  think 
that  this  is  what  this  issue  is  all  about  in  terms  of  the  last  crime 
bill  versus  this  new  proposal. 

I  shrink  from  the  logic  that  is  involved  in  building  prisons  to 
take  in  ever-increasing  numbers  of  people.  We  already  know  that 
the  rest  of  the  criminal  justice  system  is  going  to  be  knocking  on 
our  door  any  moment  now,  if  they  aren't  already,  because  you  have 
got  to  build  up  every  other  part  of  the  system  to  even  begin  to  en- 
tertain such  a  theory.  So  as  one  who  has  seen  that  not  work,  I  am 
beginning  to  look  at  the  new  methods. 

Chief  Click,  I  just  met  Joseph  Brennan  of  the  COPS  Program 
and  we  had  a  discussion  about  community  policing,  and  for  it  to  be 
dismissed  in  this  hearing  by  one  of  the  witnesses,  by  it  either 
doesn't  work  or  won't  work,  we  have  never  gotten  to  community  po- 
licing in  the  United  States.  That  is  a  new  concept — if  it  is  not  a 
new  concept,  it  is  a  concept  that  has  been  resisted  by  police  be- 
cause of  the  culture  of  police. 

They  don't  want  to  share  power  with  the  community,  if  that  is 
implied  when  you  put  community  in  front  of  policing.  We  were 
talking  about  the  exciting  possibilities  of  police  really  working  and 
even  living  in  the  communities  that  they  serve  and  what  exciting 
changes  that  has  for  altering  the  very  bureaucratic  structure  be- 
tween police  and  the  communities  and  the  cities  that  they  are  in. 

And  I  would  like  to  ask  you  to  comment  on  it  and  I  would  appre- 
ciate Dr.  Curtis'  remarks  on  this. 

Mr.  Click.  Mr.  Conyers,  I  would  probably  agree  that  there  is  no 
major  police  department  in  this  country  that  has  achieved  I  think 
what  we  have  defined  as  community  policing,  although  I  think 
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every  major  police  department  has  an  initiative  in  place  now  to  try 
to  achieve  that. 

In  Dallas,  I  would  disagree  that  we  find  a  lot  of  resistance  today. 
The  officers  are  frustrated.  They  recognize  there  has  to  be  more  to 
the  job  than  just  chasing  calls  and  chasing  criminals  and  those 
kinds  of  things,  and  yet,  those  things  are  so  pressing.  The  problem 
is  just  that  demand  for  service  will  tie  our  officers  up  literally  the 
entire  shift,  doing  nothing  but  answering  calls  with  no  opportunity 
to  stop  by  and  visit  at  whatever  kind  of  community  event  or  com- 
munity organization,  or  visit  with  the  youth  on  the  corner,  that 
they  are  going  from  the  beginning  of  the  shift  to  the  end. 

We  are  doing  some  things  to  try  to  deal  with  that,  but  I  find  a 
lot  of  acceptance.  We  have  a  skeleton  of  a  program  in  place  now 
and  I  like  the  initial  results. 

I  think  that  by  and  large  throughout  the  department,  it  is  pretty 
well  accepted,  and  I  think  it  is  just  a  matter  of  how  we  get  through 
the  immediate  demand  for  service  to  have  time  to  do  a  lot  of  the 
things  community  policing  is  about. 

Mr.  Curtis.  I  agree  with  Chief  Click.  We  have  scientific  evidence 
that  community  policing  does  work.  The  need  is  to  replicat  it  to 
scale. 

In  San  Juan,  we  established  a  residential  police  ministation  in 
the  middle  of  a  very  tough  drug-dealing  neighborhood.  An  officer 
lives  with  his  family  on  the  top  floor,  a  police  ministation  is  below, 
and  below  that  is  an  IBM  remedial  education  center.  So  the  police 
ministation  protects  the  IBM  equipment. 

In  this  neighborhood  with  a  residential  police  ministation,  with 
the  officer  coming  from  the  neighborhood,  we  reduced  crime  by  30 
percent  in  the  first  year,  and  that  was  statistically  significant  com- 
pared to  other  places.  In  Philadelphia,  we  took  an  old  drug  house, 
Chief  Willie  Williams,  and  converted  it  into  a  police  ministation. 
The  neighborhood  is  Vietnamese,  Cambodian,  African-American, 
and  Latino.  In  the  first  2  years,  we  reduced  crime  by  over  20  per- 
cent, using  this  partnership  between  community  policing  and 
neighborhood  residents.  Such  problem  oriented,  community-based 
policing  does  work,  but  we  need  the  funds  to  expand  it  to  a  scale 
that  is  equal  to  the  dimensions  of  the  problem. 

Mr.  CONYERS.  Thank  you  for  your  responses. 

Thank  you,  Mr.  Chairman. 

Mr.  McCoLLUM.  Professor,  did  you  want  to  say  something? 

Mr.  DiIULio.  I  don't  know  if  I  was  the  one  you  referred  to  as 
being  against  community  policing.  I  certainly  am  not.  I  have  writ- 
ten in  favor  of  it  for  a  number  of  years. 

What  I  said  was  essentially  what  the  chief  said,  which  is  I  think 
it  is  a  great  idea  that  ought  to  be  tried  some  time.  It  has  not  been 
implemented  fully  anywhere  in  the  country. 

Furthermore,  one  thing  you  will  get  consensus  on  among  those 
who  are  the  Nation's  leading  students  of  community  policing,  Prof. 
Mark  Moore  of  Harvard  University,  Prof.  David  Bailey,  State  Uni- 
versity of  New  York  at  Albany,  Prof.  James  Q.  Wilson  of  UCLA,  is 
that  the  scientific  evidence  demonstrating  relationship  between 
community  policing  efforts  and  crime  rates  is  ambiguous  or  non- 
existent. 
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Those  who  are  closest  to  that  evidence,  who  have  looked  at  all 
the  evidence,  support  community  policing  even  though  the  find- 
ings— as  a  matter  of  common  sense  and  based  on  our  experience 
thus  far — no  one  believes  that  the  literature  tells  us:  Here  is  the 
way  in  which  we  ought  to  proceed  and  do  policing  and  it  will  re- 
duce crime.  Nonetheless,  that  doesn't  argue  against  community  po- 
licing. 

Mr.  CONYERS.  I  am  glad  to  find  out  you  support  community  polic- 
ing. 

Mr.  McCoLLUM.  We  are  not  going  into  a  full  second  round  today. 
But  there  may  be  one  or  two  people  who  want  a  quick  question. 
I  know  Ms.  Jackson  Lee  does. 

Do  any  of  you  want  anything  else  on  this? 

Ms.  Jackson  Lee,  no  seniority  here,  just  a  quick  question. 

Ms.  Jackson  Lee.  I  appreciate  it.  This  is  a  quick  one. 

Let  me  mention  again,  I  guess  I  mentioned  Texas  before — ^we 
have  in  the  audience  the  president  of  the  National  Association  of 
Blacks  in  Criminal  Justice  from  Texas  Clete  Branch. 

Mr.  Dilulio,  you  mentioned  that  most  African-Americans  find 
themselves  working  hard  in  communities  to  stem  the  tide  of  crime, 
along  with  Hispanics  and  Asians  and  Anglos  and  masses  of  Ameri- 
cans across  the  country.  Let  me  raise  with  you  why  not  do  crime 
this  way,  as  we  have  done  some  other  points  of  concern  in  our  his- 
tory? When  we  tried  to  improve  child  care  and  child  health  care, 
we  did  a  real  push  on  prenatal  care  and  immunization  and  have 
seen  the  ultimate  results. 

Nancy  Reagan,  a  strong  spokesperson  for  "Just  Say  No  to 
Drugs,"  and  although  we  have  had  criticism,  we  have  seen  the  im- 
pact. Prevention.  I  would  say  that  even  though  mother  nature 
sometimes  takes  it  course,  I  grew  up  listening  to  Smokey  the  Bear, 
"We  Can  Stop  Forest  Fires,"  and  you  knew  for  sure  you  weren't 
going  around  with  a  lighted  match  around  trees.  Where  is  the  dif- 
ference with  crime  prevention,  preventing  crime  by  working  in  pre- 
vention, President  Curtis,  if  you  could  say  briefly  a  word. 

Mr.  DlIULio.  I  don't  think  there  is  any  difference  at  all.  The  title 
of  my  statement  is  "Crime  in  America  Three  Ways  To  Prevent  It." 
The  first  way  that  I  talk  about  would  encompass  that.  I  mentioned 
explicitly,  there  has  been  heated  debate  over  race  and  IQ  triggered 
by  a  book  by  Charles  Murray  and  the  late  Richard  Hernstein. 

What  has  been  buried  in  that  debate  is  good  research  evidence 
which  shows  that  other  things  being  equal,  black  kids  who  receive 
adequate  prenatal  and  postnatal  care  do  as  well  or  better  than 
white  kids  over  time  on  a  whole  range  of  indicators.  There  is  no 
question  that  all  of  the  scientific  evidence  that  I  know  of,  there  is 
not  a  single  study  which  suggests  that  that  cannot  be  construed 
meaningifully  as  a  part  of  crime  prevention. 

What  I  am  saying,  however,  and  perhaps  this  is  the  point  on 
which  some  of  the  (fisagreement  and  some  of  the  different  empha- 
ses on  what  counts,  as  what  kind  of  evidence  under  what  condi- 
tions turns — we  have  had  in  1969,  Milton  Eisenhower,  chaired  a 
Commission  on  Violent  Crime  commissioned  by  President  Johnson. 

President  Nixon  was  in  office  when  the  report  was  issued.  Then, 
as  now,  we  heard  there  was  a  lot  of  scientific  evidence  telling  what 
kind  of  prevention  programs  work  best  under  certain  conditions. 
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Then,  as  now  we  heard,  we  need  only  to  support  these  programs. 
Then,  as  now  we  heard,  if  we  only  do  some  things,  try  to  do  things 
differently,  do  things  better  we  will  succeed. 

We  now  have  25-plus  years  of  experience.  Does  the  evidence  tell 
us  that  none  of  these  things  were  good?  No;  many  worked.  Some 
things  worked  well  under  some  conditions. 

The  point  is  not  that  these  programs  are  wrong  or  bad  or  don't 
under  some  conditions  have  good  effects.  It  is  that  people  are  de- 
ceiving themselves  if  they  believe  that  hundreds  of  ounces  of  these 
kind  of  piecemeal  crime  prevention  programs  is  going  to  add  up  to 
one  pound  of  real  cure  when  it  comes  to  preventing  or  changing  the 
trajectory  of  black-on-black  crime  rates  in  the  inner  cities. 

We  have  been  there  and  done  that.  And  if  there  is  evidence  to 
show  that  Head  Start  cuts  crime,  go  back  and  look  at  your  reau- 
thorization hearings  on  Head  Start.  See  what  the  evidence  says 
there.  Unfortunately,  there  is  no  such  evidence.  Everybody  wishes 
there  were.  There  isn't. 

Mr.  Curtis.  The  evidence  for  Head  Start  is  in  my  testimony.  You 
can  see  the  charts.  All  leading  experts  agree  on  that. 

In  1969,  Milton  Eisenhower,  who  was  a  great  moderate  Repub- 
lican, concluded  that  there  were  many  programs  that  already 
worked  but  that  we  needed  to  expand  their  numbers.  We  needed 
to  replicate  existing  successes.  We  knew  much  about  what  worked 
in  1969. 

What  happened  was  not  scientific,  it  was  political.  And  that  is 
why  I  talked  politically  in  my  testimony,  Mr.  Ban*.  What  happened 
was  that  the  (Government  didn't  fund  what  worked  at  a  scale  equal 
to  the  dimensions  of  the  problem.  Much  of  what  works  is  run  by 
inner-city,  minority-led,  nonprofit,  private  sector  organizations,  in- 
cluding the  ones  in  Philadelphia  and  San  Juan,  that  I  mentioned 
in  the  community  policing  program,  which,  by  the  way,  I  want  to 
tell  our  other  testifier,  was  begun  in  part  by  Professor  Bailey,  who 
therefore  guided  this.  And  I  don't  think  you  can  use  him  as  an  ex- 
ample of  this  not  working,  because  he  was  one  of  the  authors  of 
the  program. 

Mr.  McCOLLUM.  Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

In  the  interest  of  time,  I  just  wanted  to  make  a  short  statement. 
As  you  said,  and  as  I  have  said,  what  we  are  trying  to  do  is  to  re- 
duce as  much  crime  as  we  can  with  the  limited  resources  we  have. 

We  have  heard  testimony  of  programs  yesterday.  Crime  Watch, 
and  the  estimated  cost  was  almost  de  minimis,  drug  courts  have 
been  mentioned  today,  a  significant  reduction  in  crime.  I  will  be  en- 
tering into  the  record,  without  objection,  Mr.  Chairman,  a  report 
from  the  Virginia  House  of  Delegates  on  the  Virginia  program  to 
abolish  parole  from  which  you  can  show  the  cost  per  crime  reduced 
is  $58,000  per  crime,  violent  and  nonviolent. 

If  you  just  did  serious  violent  offenses,  it  gets  up  $2  million.  The 
cost  of  the  program  is  $500  million,  which  on  a  national  perspec- 
tive, so  people  can  figure  out  what  you  are  talking  about,  is  $50 
million  per  congressional  district,  per  year,  after  you  have  built  the 
prisons. 

Mr.  Chairman,  we  are  talking  about,  the  major  part  of  the  bill 
is  shifting  over  $2  billion  from  prevention  programs  that  we  know 
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that  work,  into  prisons.  And  I  wonder  what  kind  of  difference  that 
is  going  to  m2ike. 

We  heard  testimony  yesterday  that  Philadelphia  alone  needs  al- 
most $2  billion  just  to  deal  with  the  incarceration  needs  that  they 
have  got  today.  A  billion  dollars  for  drug  courts  will  go  a  long  way. 

As  Chief  Click  said,  if  we  let  the  next  generation  grow  up  with- 
out hope,  without  a  job,  without  an  education,  we  can't  reasonably 
expect  our  prisons  to  do  much  good  in  terms  of  reducing  crime. 

Thank  you,  Mr.  Chairman. 

Ms.  LOFGREN.  I  was  interested  in  the  comment  that  we  haven't 
seen  results  in  every  case  from  prevention.  Our  county  in  San  Jose 
has  been  starting  for  the  last  several  years  to  do  what  we  hope  will 
be  a  comprehensive  approach.  We  have  decided  with,  I  think,  pret- 
ty good  evidence,  that  piecemeal  good  ideas  don't  really  do  that 
much  even  though  they  are  well  intended. 

We  are  doing  school  services  where  we  have  counseling,  health 
care,  family-based  services  and  we  are  just  scraping  together 
money  to  do  it  and  volunteers  and  the  like.  I  am  unaware,  and  I 
would  like  to  invite  any  of  the  panelists  to  deliver  to  me  later,  of 
anyplace  in  the  country  that  has  had  a  comprehensive  prevention 
program  in  place.  We  couldn't  find  any  when  we  looked  for  guid- 
ance from  other  communities.  I  don't  know  that  that  has  ever  been 
tried  or  funded.  If  it  has  not  been,  then  we  don't  see  the  result. 

I  am  also  cognizant,  I  think  the  world,  obviously,  has  changed  a 
great  deal  since  1969.  I  was  younger  and  thinner  then,  mothers 
were  at  home,  and  today  in  San  Jose,  70  percent  of  the  mothers 
with  school-age  children  work  full-time  outside  the  home.  They 
would  be  homeless  families  if  mothers  were  not  employed,  because 
of  the  cost  of  living.  Children  have  no  supervision  after  school,  they 
get  in  trouble,  there  is  nothing  for  them  to  do. 

I  think  it  has  always  been  true  that  kids  without  something  pro- 
ductive to  do  tend  to  get  in  trouble.  That  is  part  of  the  problem, 
along  with  lack  of  stability  in  many  homes,  drug  abuse  and  the 
like. 

So  I  think  we  need  to  provide  some  structure  for  the  Nation's 
children  with  our  resources  and  in  partnership  with  communities, 
both  local  government  and  nonprofits,  to  get  control  of  the  situa- 
tion, not  instead  of  enforcement.  We  need  to  have  law  enforcement. 

If  we  have  people  harming  people,  they  need  to  be  arrested,  they 
need  to  be  prosecuted  and"  incarcerated.  I  don't  think  anybody  dis- 
putes that.  But  if  that  is  all  we  do,  if  we  don't  address  the  next 
wave  that  is  coming  at  us  and  try  to  keep  that  from  happening, 
there  is  no  hope  of  getting  ahead  of  this. 

I  would  like  to  invite  any  of  the  panelists  to  give  me  a  full  report 
on  broad-based  comprehensive  prevention  programs. 

Mr.  Curtis.  They  do  exist,  and  I  will  be  happy  to  supply  the  in- 
formation. 

Mr.  McCoLLUM.  I  would  not  ask  each  one  of  you  to  respond  ver- 
bally, but  if  you  have  something  to  produce,  we  would  like  to  have 
that. 

This  concludes  the  hearings  on  H.R.  3.  Next  week,  we  will  be  de- 
liberating and  having  some  informal  discussions,  and  it  is  antici- 
pated that  the  following  week,  the  full  Judiciary  Committee  will 
mark  this  bill  up. 
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Thank  you  for  being  here. 

We  greatly  appreciate  you  being  here. 

This  hearing  is  adjourned. 

[Whereupon,  at  12:45  p.m.,  the  subcommittee  adjourned.] 
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The  Brookings  Institution 

1775  Uassachusetts  avenue,  N.W.    Washinctoh.  D.C.  20036-2I8S 
TEUTHONE:  202r797-6OO0  FAX:  2021797-6144 

Governmental  Sludies  Program 

January  20,  1995 

CongreBsman  Bill  McCollum 

2266  Rayburn  House  Office  Building 

Washington,  DC  20515 

Dear  Congressman  McCullom: 

I  was  pleased  to  testiiy  on  Friday,  January  20,  1995  on  crime  prevention.  For 
the  record,  I  want  to  address  three  matters  that  were  either  confused  or  left  hanging 
during  the  questioning. 

First,  Congressman  Scott  quoted  a  line  of  my  latest  article  in  The  Brookings 
Review.  "Does  Prison  Pay?  Revisited,"  Winter  1995,  pages  21-25.  He  asked  me  whether 
I  agreed  with  the  line.  Naturally,  I  stated  that  I  did.  But  the  quote  and  my  response 
must  be  put  in  context.  The  analysis  suggests  that  blanket  no-parole  policies  that 
would  imprison  even  first-time,  non-violent,  low-level  drug  offenders  for  100%  of  their 
sentences  are  not  sensible.  But  that  has  absolutely  nothing  to  do  with  truth-in- 
sentencing  laws.  As  the  bulk  of  the  article  shows,  94%  of  state  prisoners  have  been 
convicted  of  one  or  more  violent  crimes  or  had  a  previous  sentence  to  probation  or 
incarceration.  The  social  benefits  of  imprisoning  these  violent  and  repeat  offenders  for 
all  or  most  of  their  terms  far  outweighs  the  social  costs.  Also,  it  should  be  noted  that 
every  other  major  study  of  the  subject  (e.g.,  work  by  Harvard  Professor  Mark  Kleiman 
and  David  Cavanau^)  finds  even  stronger  evidence  that  prison  pays  for  most 
prisoners. 

Second,  there  was  a  great  deal  of  confusion  about  the  state  of  the  scientific 
evidence  concerning  prevention  programs.  I  want  to  reiterate  that  none  of  the 
literature  on  the  subject  enables  us  to  specify  precisely  the  conditions  under  which, 
ceteris  paribus,  given  types  of  interventions  prevent  crime,  can  be  repUcated  widely, 
and  produce  predictable  and  desirable  outcomes  in  a  cost-effective  way.  Even  a 
program  like  Head  Start,  which  has  much  else  to  recommend  it,  cannot  be 
meaningfully  cited  as  a  reliable  crime-prevention  strategy. 

Selective  references  and  fanciful  interpretations  must  be  avoided.  There  is  no 
question  that  some  programs  work  under  some  conditions.  But  neither  tautological 
reasoning  nor  metaphysical  mantras  (e.g.,  "comprehensive  interdependence")  constitute 
overwhelming  evidence  that  all  these  programs  work.  The  most  that  can  be  said  is  that 
the  relationships  among  the  key  variables  remain  ambiguous.  And  to  attempt  to  hide 
the  unsettled  facts  about  the  efficacy  of  prevention  programs  behind  a  smoke  screen  of 
patently  ideological,  clearly  unscientific  assertions  about  "trickle-down  economics"  and 
the  like  merely  makes  matters  worse. 
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Last  but  not  least,  I  was  deeply  troubled  by  repeated  assertions  that  scientific 
studies  show  that  incarceration  does  nothing  to  prevent  crime.  The  studies  by  Patrick 
Langan  and  others  show  plainly  and  irrefutably  that  locking  up  violent  and  repeat 
offenders  does  reduce  crime,  while  letting  offenders  roam  free  costs  Americans 
enormous  himian  and  financial  losses.  As  chairman  of  the  American  Political  Science 
Association's  Ethics  Committee,  I  feel  obliged  to  state  that,  while  reasonable  minds  can 
differ  somewhat  over  the  marginal  effects  of  given  prevention  programs,  there  is  no 
scientific  basis  whatsoever  for  claiming  that  incarceration  has  zero  incapacitation 
effect.  Both  common  sense  and  all  relevant  studies  rebel  at  so  absurd  a  notion. 

Unfortimately,  exactly  the  same  sorts  of  arguments  in  favor  of  piecemeal 
prevention  programs  and  against  incarcerating  criminals  were  made  in  the  1960s. 
Since  then  the  federal  government  has  spent  an  estimated  trillions  of  dollars  on 
various  anti-poverty  and  other  programs.  I  support  much  of  this  spending,  but  let  no 
one  suppose  that  it  constitutes  an  anti-crime  strategy,  or  that  we  can  easily  escape  the 
real  social  pathologies  and  demographic  realities  that  define  the  nation's  crime 
problem. 

Sincerely, 


John  J.  Dilulio,  Jr. 

Professor  of  Politics  and  Public  Affairs 

Princeton  University 
Director,  Center  for  Public  Management 

Brookings  Institution 


cc:  Congressman  Charles  Schumer,  Paul  McNulty 
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STATEMENT  OF  REPRESENTATIVE  NANCY  PELOSI 

BEFORE  THE  HOUSE  SUBCOMMITTEE  ON  CRIME 

JANUARY  24,  1995 


MR.  CHAIRMAN,  MEMBERS  OF  THE  SUBCOMMITTEE: 

I  APPRECIATE  THIS  OPPORTUNITY  TO  HAVE  MY  STATEMENT  INCLUDED 
IN  THE  TRANSCRIPT  OF  HEARINGS  CONDUCTED  BY  THE  SUBCOMMITTEE  ON 
H.R.  3,  THE  TAKING  BACK  OUR  STREETS  ACT. 

MR.  CHAIRMAN,  THE  CRIME  BILL  PASSED  BY  CONGRESS  LAST  FALL 
CONTAINED  MANY  PROGRAMS  WHICH  OFFERED  A  TOUGH  AND  REALISTIC 
APPROACH  TO  THE  PROBLEMS  OF  CRIME  WHICH  PLAGUE  OUR  SOCIETY.   WE 
AUTHORIZED  FUNDING  FOR  100,000  NEW  POLICE  OFFICERS  AND  WE  MUST 
KEEP  THIS  PROMISE  TO  THE  LAW  ENFORCEMENT  AGENCIES  OF  AMERICA.   WE 
ALSO  PASSED  TOUGH  MEASURES  TO  REDUCE  SEXUAL  ASSAULT  AND  DOMESTIC 
VIOLENCE  AND  INCLUDED  FEDERAL  PENALTIES  FOR  SPOUSAL  ABUSE  AND 
STALKING . 

IN  ADDITION,  WE  TOOK  THE  ESSENTIAL  STEP  OF  PERMANENTLY 
REMOVING  19  SPECIFIED  SEMIAUTOMATIC  ASSAULT  WEAPONS  FROM  THE 
STREETS  OF  AMERICA.   THIS  PROVISION  ALONE  WILL  SAVE  THE  LIVES  OF 
INNOCENT  MEN,  WOMEN,  AND  CHILDREN  AND  IS  THE  BEST  LEGACY  WE  CAN 
OFFER  THE  VICTIMS  OF  VIOLENT  CRIME. 

THESE  PROVISIONS  WERE  CRITICAL  TO  THE  BILL'S  PASSAGE  AND  I 
AM  PLEASED  TO  HAVE  SUPPORTED  THEM. 

MR.  CHAIRMAN,  I  AM  EQUALLY  PLEASED  TO  HAVE  SUPPORTED  THE 
PREVENTION  MEASURES  CONTAINED  IN  LAST  YEAR'S  CRIME  BILL.   THESE 
INITIATIVES,  WHICH  HAVE  BEEN  WIDELY  DERIDED  AS  "SOCIAL  WELFARE 
PROGRAMS  MASQUERADING  AS  CRIME  PREVENTION  PROGRAMS"  ARE  REAL- 
WORLD  PROGRAMS  PROVIDING  INVENTIVE  SOLUTIONS  TO  OUR  NATION'S 
CRIME  PROBLEMS.   THESE  PROGRAMS  ARE  AIMED  AT  PREVENTING  CRIME  BY 
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STRENGTHENING  COMMUNITIES  AND  ARE  SUPPORTED  BY  MAYORS,  POLICE 
CHIEFS  AND  POLICE  OFFICERS  ALL  ACROSS  AMERICA. 

IT  IS  IMPORTANT  TO  ACKNOWLEDGE,  MR.  CHAIRMAN,  THAT  THE  FIGHT 
AGAINST  CRIME  REQUIRES  MORE  THAN  SIMPLY  INCREASING  PRISON  SPACE, 
OR  CREATING  ADDITIONAL  CLASSES  OF  FEDERAL  PUNISHMENT.   RATHER,  WE 
MUST  CONTINUE  TO  DEMONSTRATE  THE  COURAGE  TO  CHAMPION  THE 
INNOVATIVE  PROGRAMS  WHICH  PROVIDE  HEALTHY  ALTERNATIVES  TO  GANG 
LIFE,  DRUGS,  AND  THE  RANDOM  ACTS  OF  VIOLENCE  WHICH  AFFLICT  SO 
MANY  OF  OUR  NATION'S  YOUTH. 

PROGRAMS  WHICH  BREAK  THE  CYCLE  OF  VIOLENCE  BY  TREATING  THE 
ROOT  CAUSES  OF  CRIME  ARE  AN  INVESTMENT  NOT  ONLY  IN  THE  FUTURE  OF 
OUR  COMMUNITIES,  BUT  IN  OUR  YOUTH  AS  WELL.   THEY  FOSTER 
INNOVATIVE  STATE  AND  LOCAL  PARTNERSHIPS  BY  PROVIDING  EDUCATION, 
ECONOMIC  DEVELOPMENT,  AND  ANTI-GANG  PROGRAMS.   FOR  EXAMPLE, 
MIDNIGHT  SPORTS  LEAGUES  IN  MY  DISTRICT  LINK  EDUCATION  AND 
TRAINING  TO  POPULAR  SPORTS  PROGRAMS  AND  ARE  SUPPORTED  BY  THE 
LOCAL  POLICE  AND  SHERIFF  DEPARTMENTS.   IT  IS  A  PROVEN  METHOD  FOR 
REDUCING  CRIME  RATES  AND  OFFERS  A  SECOND  CHANCE  FOR  KIDS  ON  THE 
STREET.   IN  SAN  FRANCISCO,  DOZENS  OF  KIDS  WHO  NEVER  HAD  A  CHANCE 
HAVE  RECEIVED  THEIR  G.E.D. 'S  AND  ARE  ATTENDING  COMMUNITY 
COLLEGES,  LEARNING  A  TRADE,  OR  WORKING  TOWARDS  A  FOUR  YEAR 
DEGREE . 

IT  IS  INTERESTING  TO  NOTE  MR.  CHAIRMAN,  THAT  MIDNIGHT  SPORTS 
LEAGUES  WERE  SUPPORTED  BY  A  MAJORITY  OF  AMERICANS  IN  A  POLL  TAKEN 
BY  NBC  AND  THE  WALL  ST.  JOURNAL  SHORTLY  AFTER  PASSAGE  OF  THE 
CRIME  BILL. 

IN  CLOSING,  I  BELIEVE  THAT  THESE  PREVENTION  PROGRAMS 
REPRESENT  OUR  GREATEST  SAFEGUARD  TO  PERSONAL  SECURITY  AND  CONTAIN 
ALTERNATIVES  THAT  OUR  KIDS  AND  COMMUNITIES  CAN  SAY  YES  TO. 
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Conference  of  Chief  Jnsiices 

OFFICE  OF  GOVERNMENT  RELATIONS 

National  Center  for  State  Courts 

1 700  North  Moore  Street,  Suite  1710 

Arlington,  Virginia  22209 

(703)  841 -0200 /FAX:  (703)  841-0206 

President 

Ellen  Ash  Peters 

Chief  luslice 

Supreme  Court  of  Connecticut 

January  6,  1995 


Mr.  Paul  McNulty 

Chief  Counsel 

House  Judiciary  Committee 

Subcommittee  on  Crime  and  Criminal  Justice 

207  Caimon  House  Office  Building 

Washington,  DC    20515 

Dear  Mr.  McNulty: 

It  is  my  understanding  that  Subcommittee  hearings  on  H.  R.  3,  The 
Taking  Back  Our  Streets  Act,  may  be  held  as  early  as  the  week  of  January 
16,  1995.  This  legislation  addresses  a  number  of  issues  of  importance  to 
state  judicial  systems.  Because  state  courts  will  be  affected  by  some  of  the 
provisions  of  this  bill,  we  respectfiilly  request  that  a  representative  of  the 
Conference  of  Chief  Justices  be  given  time  to  speak  at  the  hearings. 

The  Conference  of  Chief  Justices  was  founded  in  1949  and  is 
composed  of  the  highest  judicial  officer  in  each  of  the  fifty  states,  the 
District  of  Columbia,  the  Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana  Islands,  and  the  territories  of 
American  Samoa,  Guam  and  the  Virgin  Islands.  The  Conference  has 
developed  policy  on  issues  critical  to  state  courts  and  is  in  the  best  position 
to  represent  the  interests  of  state  court  systems. 

If  the  hearings  will,  in  fact,  be  held  during  the  week  of  January  16, 
1995,  we  request  that  Thomas  Moyer,  Chief  Justice  of  the  Ohio  Supreme 
Court,  be  placed  on  the  hearing  agenda.     Chief  Justice  Moyer  is  the 
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Mr.  Paul  McNulty 
Page  Two 
January  6,  1995 


president-elect  of  the  Conference  of  Chief  Justices.  He  sits  on  the  State 
Federal  Relations  Committee  of  the  Conference  and  Chairs  the  Conference 
Committee  on  Drug  Issues  Affecting  State  Courts. 

We   look   forward   to   the   opportunity   to    appear   before   the 
Subcommittee. 

Sincerely, 


Ellen  Ash  Peters 

President 

Conference  of  Chief  Justices 


Chief  Justice  Thomas  Moyer 

Chief  Justice  Arthur  McGiverin 

Tom  Henderson 

William  O'Brien 

Marilyn  Roberts 

Larry  Sipes 

Brenda  Williams 
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WRITTEN  STATEMENT  ON 


H.R.  3,  TAKING  BACK  OUR  STREETS  ACT 


SUBMITTED  TO  THE 


UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

COMMITTEE  ON  THE  JUDICIARY 

SUBCOMMITTEE  ON  CRIME 


For  House  Hearing  On 
January  19, 1995 


Office  OF  Government  Relations 
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THE  CONFERENCE  OF  CHIEF  JUSTICES 

STATEMENT  ON 
H.IL3 

H.R.  3,  Taking  Back  Our  Streets,  Act,  introduced  in  the  104th  Congress, 
First  Session,  has  three  provisions  that  touch  upon  areas  of  concern  to  the 
Conference  of  Chief  Justices:  habeas  corpus  reform,  sentencing  provisions 
applicable  to  state  courts,  and  funding  programs  pertaining  to  state  courts. 

H.R.  3  contains  provisions  on  general  habeas  corpus  reform  and  capital 
case  habeas  corpus  reform.  The  Conference  of  Chief  Justices  has  consistently 
advocated  the  limitation  of  federal  habeas  corpus  as  a  means  of  reviewing  state 
court  decisions.  There  is  a  delicate  balance  between  the  finality  and  integrity  of 
state  court  judgments  and  fairness  to  defendants,  particularly  those  facing  capital 
punishment.  There  is  a  general  perception  that  this  balance  has  been  upset  to  the 
detriment  of  justice  by  repetitious  and  protracted  post-conviction  procedures  in 
federal  courts,  but  unfortunately,  habeas  corpus  reform  legislation  has  failed  year 
after  year. 

The  capital  habeas  corpus  provisions  of  H.R.  3  are  based,  in  large  part,  on 
the  language  recommended  by  the  Ad  Hoc  Committee  on  Federal  Habeas  Corpus 
in  Capital  Cases  (the  Powell  Committee)  in  1989.  This  committee,  appointed  in 
1988  by  Chief  Justice  William  H.  Rehnquist  and  chaired  by  former  Associate 

Office  of  Govemmenl  Relations  . 

NA  nONAL  CESTER  FOR  STA  TE  COURTS  „  ,^ 

ITOONtithMoMi  Street.  Suitt  1710  ^^ 

Arlinston.  Vu^mia  22209 
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Justice  Lewis  F.  Powell,  Jr.,  drafted  legislation  that  reflected  a  sound  balance  in 
judicial  federalism  and  respected  the  flnality  of  state  court  judgments  while 
preserving  the  fundamental  rights  of  defendants.  The  Conference  of  Chief 
Justices,  in  a  resolution  of  February  1,  1990,  supported  proposed  federal 
legislation  incorporating  the  language  proposed  by  the  Powell  Committee.  The 
current  bill  is  very  similar  to  the  legislation  supported  by  the  Conference  of  Chief 
Justices  in  1990  and  will,  if  enacted,  be  a  large  step  toward  restoring  the 
appropriate  constraints  on  federal  post-conviction  review  of  state  court  decisions. 

Title  n  of  H.R.  3  imposes  mandatory  prison  terms  for  use,  possession  or 
carrying  of  a  fu^earm  or  destructive  device  during  a  state  crime  of  violence  or  state 
drug  trafficking  crime.  This  appears  to  create  a  federal  crime  based  upon  a 
violation  of  state  law.  Although  the  legislation  is  described  as  supplementing, 
rather  than  supplanting  state  law,  it  raises  problems  of  federal  preemption  of  state 
law,  double  jeopardy,  and  attempted  federalization  of  sentencing  for  state  crimes. 
As  currently  drafted,  the  legislation  raises  some  serious  issues  of  federal  intrusion 
into  state  criminal  jurisprudence  and  implies  that  state  officials  are  not  competent 
to  address  an  area  of  law  which  has  traditionally  been  in  the  state  domain. 

Title  V  ties  federal  "truth  in  sentencing  grants"  to  certain  federal 
requirements  for  sentencing,  specifically  a  requirement  that  an  applicant  state  or 
group  of  states  assure  the  Attorney  General  that  since  1993  there  has  been  an 
increase  in  the  percentage  of  convicted  prisoners  sentenced  to  prison.  The 
Conference  of  Chief  Justices  takes  no  stand  on  truth  in  sentencing  but  does  have 
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deep  concern  about  provisions  that  appear  to  impose  federal  sentencing  policy  on 
state  judges.  Such  provisions  overstep  the  appropriate  boundaries  of  state  and 
federal  functions  and  violate  fimdamental  principles  of  federalism. 

Title  V  of  H.R.  3  replaces  Title  V  of  the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994,  thereby  abolishing  Drug  Coiuts,  an  experimental 
program  to  assist  state  courts  in  providing  treatment  alternatives  for  non-violent 
drug  offenders.  The  policy  of  the  Conference  of  Chief  Justices,  as  stated  in 
August  1993,  is  that  state,  federal  and  local  legislative  bodies  should  recognize  the 
necessity  for  effective  substance  abuse  treatment  for  the  justice  system  population 
and  provide  appropriate  resources.  The  harmful  consequences  of  substance  abuse 
in  our  society  must  be  addressed  as  a  social  and  medical  problem  requiring 
treatment  services  as  well  as  a  criminal  justice  problem  requiring  punishment.  The 
state  courts  need  screening,  assessment,  and  treatment  for  substance  abuse  at  all 
stages  of  the  adjudicatory  process  and  intermediate  sanctions  and  diversion 
programs  that  include  treatment  for  certain  substance  abuse  offenses.  Courts 
carmot  discharge  their  responsibility  solely  within  the  justice  system  and  must 
draw  on  outside  resources,  such  as  those  provided  by  health  agencies.  We  urge 
Congress  to  reconsider  the  Drug  Court  program  which,  in  the  best  traditions  of 
federalism,  provided  for  experimenting  with  various  forms  of  substance  abuse 
control  at  the  state  and  local  level. 

Underlying  the  position  of  the  Conference  of  Chief  Justices  on  all  the  above 
issues  is  a  desire  to  maintain  the  integrity  of  the  state  courts  while  working 
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cooperatively  with  federal  officials.  This  is  best  achieved  if  the  federal 
government  supports  state  and  local  programs  of  crime  prevention  without 
imposing  federal  norms  in  areas  that  do  not  lend  themselves  to  a  rigid  national 
approach. 
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Written  Testimony 

of 

Councilmember  Carolyn  Long  Banks 

City  of  Atlanta 

President,  National  League  of  Cities 

U.S.  House  of  Representatives 

Judiciary  Subcommittee  on  Crime  and  Criminal  Justice 

HR  3  -  Take  Back  the  Streets  Act  of  1995 

January  19,  1995 

Chairman  McCollum,  and  members  of  the  Subcommittee,  thank  you  for 
the  opportunity  to  present  testimony  on  behalf  of  the  National 
League  of  Cities,  of  which  I  currently  serve  as  President.   I  am 
writing  to  express  the  sentiments  of  the  150,000  public  elected 
officials  from  cities  and  towns  large  and  small  across  the 
country  who  have  worked  tirelessly  for  federal  anti-crime 
legislation  that  reflects  our  joint  efforts  --as  federal  and 
local  leaders. 

Municipal  elected  officials  are  charged  with  the  ultimate 
responsibility  of  protecting  the  public  and  restoring  a  sense  of 
future  in  our  nation's  cities  and  towns.   To  successfully  do  so 
requires  a  balanced  approach  that  includes  the  swift,  and  sure 
enforcement  of  our  laws,  and  strong,  meaningful  prevention 
efforts.   I  would  emphasize  that  there  should  be  no  competition 
between  enforcement  and  prevention  --  it  is  not  an  either-or 
matter.   Rather,  all  the  cracks  in  the  system  must  be  filled  if 
we  are  serious  about  improving  the  quality  of  life  of  our 
families  and  neighborhoods. 
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Past  and  current  debate  over  prevention  programs  has  focused  on 
youth  and  young  adults  testing  the  fringes  of  the  criminal 
justice  system.   One  key  missing  component  is  the  child  beginning 
at  birth  through  elementary  school.   Failure  to  address  the  very 
basic  of  needs  of  children  during  their  formative  years  can 
account  for  many  of  elements  that  build  a  troubled  youth  and 
young  adult.    It  is  important  to  emphasize  that  the  savings  to 
society  in  terms  of  human  capital  and  tax  dollars  pales  in 
comparison  to  the  costs  suffered  by  victims  of  crime  and  tax 
dollars  spent  for  incarceration. 

Yesterday,  NLC  released  its  annual  Municipal  Opinion  Survey 

conducted  just  prior  to  the  1994  elections.   These  findings  are 

based  on  responses  by  382  elected  municipal  officials  drawn  from 

a  random  sample  of  cities  with  populations  of  10,000  or 

more  identified  three  issues  that  dominated  the  responses  to  this 

year's  survey:   public  safety,  unfunded  mandates,  and  the 

economy. 

These  issues  were  seen  as  the  most  important  factors  affecting 
the  past,  present,  and  future  well-being  of  cities  and  towns 
everywhere . 
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Crime  and  violence  --  which  pushed  aside  everything  except 
mandates  in  this  year's  survey  --  present  a  much  different 
challenge.   They  are  like  a  stinging  or  dull,  throbbing  pain  that 
seems  to  occur  all  over,  in  many  ways,  and  with  no  single,  simple 
cure  or  solution. 

The  survey  compiled  some  stark  findings  about  crime,  violence  and 
public  safety.   During  the  past  year, 

--  63  percent  said  youth  crime  worsened 

--  52  percent  said  school  violence  worsened 

--  51  percent  said  gang  problems  worsened 

--49  percent  said  drug  problems  worsened,  and 

--  41  percent  said  violent  crime  worsened. 

For  most  of  the  rest,  these  problems  remained  largely  unchanged, 
with  a  few  reports  of  improving  conditions. 

Five  of  the  top  six  conditions  identified  by  local  officials  as 
most  deteriorated  over  the  past  five  years  also  involved  crime 
and  violence : 

- -  youth  crime 

- -  gangs 

--  violent  crime 

- -  drugs 

--  and  school  violence. 
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Three  of  the  ten  "most  important  conditions  to  address"  in  the 
next  two  years  related  to  public  safety: 

--  violent  crime 

--  youth  crime 

- -  and  gangs . 

In  a  follow-up  question  about  ways  to  improve  public  safety,  the 
survey  revealed  a  strong  preference  among  local  officials  for  a 
mix  of  strategies. 

It's  important  to  look  at  this  response,  because  their  choices 
point  towards  approaches  to  achieve  desired  outcomes  instead  of 
focusing  strictly  on  enforcement  or  prevention. 

The  top  choice  --  strengthening  and  supporting  family  stability, 
selected  by  64  percent  --  reflects  a  growing  sentiment  that 
public  safety  needs  to  be  considered  in  a  much  broader  context 
than  traditional  anti-crime  solutions. 

The  next  highest  choice  --  jobs  and  targeted  economic 
development,  selected  by  48  percent  --  revealed  another  facet  of 
new  thinking . 

The  next  four  choices  are  a  combination  of  law  enforcement  and 
crime  prevention  techniques  more  commonly  thought  of  ...  but 
again,  not  one  or  the  other  alone: 
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--40  percent  said  more  police  officers 

--  33  percent  said  after-school  programs 

--  32  percent  said  neighborhood  watch  programs 

--  and  32  percent  said  more  police  foot  patrols. 

Measures  selected  least  as  likely  to  reduce  crime  were: 
--  more  death  penalties  (8  percent) 
--  building  more  prisons  (8) 
--  elimination  of  parole  (10  percent) 
--  gun  control  (12  percent) 
--  and  citizens  reporting  crime  (12  percent) 

The  concept  that  emerges  from  these  responses  is  a  belief  that  I 
have  espoused  for  many  years:   namely,  that  we  must  shake  loose 
from  our  conventional  attitudes  and  thinking  about  public  safety. 
We  need  to  examine  everything  that  helps  to  create  and  maintain 
safe,  secure  homes,  neighborhoods  and  cities. 

I  have  drawn  upon  this  information  as  a  resource  in  the 
implementation  of  local  public  safety  programs  as  well  as  any 
further  consideration  of  the  1994  federal  anti -crime  law  by  the 
new  Congress . 

With  regard  to  NLC's  views  on  what  the  key  elements  of  any  anti- 
crime  and  violence  initiative  that  Congress  should  adopt,  I  would 
point  to  four  general  criteria:   1)  funds  must  flow  directly  to 
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cities  and  towns;   2)  a  bill  must  guarantee  maximum  flexibility 
in  the  use  of  these  funds;   3)  require  no  cash  match;  and  4) 
provide  support  for  anti-drug  abuse,  crime,  and  violence 
prevention  programs. 

Based  on  these  criteria,  the  1994  Violent  Crime  Control  Act 

provides  direct  funding  to  cities  and  towns,  provides  significant 

funds  for  law  enforcement  ($8.8  billion),  and  $5.5  billion  for 

crime  and  violence  prevention  programs.   And  it  provides  a 

level  of  flexibility  in  the  use  of  funds.   It  does,  however, 

place  restrictions  on  spending  flexibility  within  categories  of 

COPS  programs  and  contains  an  increasing  local  match  requirement 
over  the  life  of  a  grant. 

HR  3  appears  to  build  upon  the  1994  Act,  especially  with  respect 
to  the  local  match  and  spending  flexibility.   However,  it  does 
repeal  the  entire  NLC-supported  prevention  package  including  the 
Local  Partnership  Act  (LPA)  and  the  Local  Prevention  Block  Grant 
program,  substantially  reducing  overall  funding  for  prevention 
programs . 

At  this  time,  I  would  like  to  review  with  you  provisions 
contained  within  HR  3  that  would  effect  municipalities  and  offer 
a  number  of  suggestions  that  we  believe  would  enhance  and 
strengthen  key  provisions  that  effect  our  nation's  cities  and 
towns. 
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1.   Elimination  of  Section  507 (b)  of  Title  V.  Truth  In  Sentencing 
Grants.    All  of  the  positive  steps  taken  in  crafting  HR  3  could 
be  irrelevant  if  Section  507  (b)  of  Title  V,  Truth  in  Sentencing 
remains  in  the  bill. 

This  provision  states  that  "No  funds  may  be  used  for  other 
purposes  authorized  by  the  Act  in  fiscal  years  1995  through  1999 
unless  the  programs  under  this  title  are  fully  funded  in  such 
years."   This  provision  would  effect  all  provisions  in  the  1994 
legislation  as  amended  by  HR  3 .    Truth  in  sentencing  is  a 
federal-state  matter.    Localities  should  not  be  penalized 
because  of  the  actions,  or  lack  thereof  at  the  state  level. 

An  additional  note:  a  summary  of  HR  3  includes  the  following 
statement:   "HR  3  embodies  the  Republican  approach  to  fighting 
crime;  making  punishments  severe  enough  to  deter  criminals  from 
committing  crimes,  making  sure  that  the  criminal  justice  system 
is  fair  and  impartial  for  all,  and  making  sure  that  local  crime 
fighters,  and  not  Washington  bureaucrats  direct  the  distribution 
of  federal  law  enforcement  funds . "   Section  507(b)  appears  to 
contradict  this  view  by  eliminating  any  possible  positive  actions 
from  taking  place  locally. 

Suggestion:   NLC  would  suggest  that  this  provision  be _ eliminated 
from  HR  3. 
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2.  With  respect  to  allocation  of  funds  under  Title  I,  the  Law 
Enforcement  Block  Grant,  the  legislation  is  unclear  as  to  the 
role  of  the  States,  if  any,  in  allocating  federal  funds  to 
localities.   While  it  is  our  understanding  that  this  title  would 
provide  direct  funding  to  localities,  some  question  has  arisen 
with  respect  to  the  clarity  of  the  bill's  language.    For 
example,  a  summary  of  HR  3  obtained  by  NLC  states  that  funds 
would  be  distributed  to  localities  by  the  States. 

Suggestion:   We  strongly  support  the  intent  of  the  bill's 
sponsor's  to  provide  funds  directly  to  localities.   Such  intent 
needs  to  be  clarified  in  the  report  language. 

3.  The  funding  formula  is  based  on  population  and  part  1  violent 
crimes.   NLC  has  concerns  with  respect  to  the  lack  of 
consideration  for:   1)  small  cities  and  towns,  2)   the  efforts 
and  progress  made  by  a  community  in  reducing  crime  and  violence, 
and  3)  for  those  programs  that  are  fighting  to  keep  drugs  and 
gangs  out  of  the  community,  and  4)  the  percentage  of  the  local 
budget  spent  on  public  safety. 

Suggestion:   We  urge  you  to  commission  a  report  that  would 
provide  a  city-by-city  breakdown  of  funds  within  each  state  based 
upon  the  current  funding  formula.   This  would  enable  the 
Subcommittee  to  examine  where  the  current  formula  may_ fall  short, 
and  what  additional  elements  should  be  looked  at  to  ensure  a  fair 
distribution  of  funds. 
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3a.   NLC  supports  the  elimination  of  the  local  match  requirement 
under  the  Law  Enforcement  Block  Grant  title. 

4.   Section  101(a) (2)  states  "  Amounts  paid  to  a  unit  of  local 
government  under  this  section  shall  be  used  by  the  unit  for 
reducing  crime  and  improving  public  safety,  including  but  not 
limited  to,  one  or  more  of  the  following  purposes:  (C) 
"Establishing  crime  prevention  programs  that  are  organized, 
supervised  by,  or  involve  substantial  participation  of  law 
enforcement  officials  and  that  are  intended  to  discourage, 
disrupt,  or  interfere  with  the  commission  of  criminal  activity, 
including  neighborhood  watches  and  citizen  patrols." 

This  section  raises  two  issues  for  which  clarification  is 
suggested.   I  refer  to  language  specifically  identifying 
neighborhood  watches  and  citizen  patrols  as  two  programs  for 
which  funds  can  be  used,  and  the  term  "substantial  participation" 
by  law  enforcement  describing  other  types  of  allowable  programs. 

Both  cloud  what  NLC  believes  is  the  intent  of  the  bill  which 
allows  total  flexibility  in  the  types  of  prevention  programs  for 
which  funds  under  this  title  can  be  used. 

In  closing,  I  offer  our  assistance  to  you  and  members  of  this 
subcommittee  to  work  together  on  behalf  of  the  families  and 
neighborhoods  -  a  constituency  we  share  with  you  -  to  ensure  that 
any  new  anti-crime  and  violence  legislation  that  passes  this  year 
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will  reflect  the  understanding  that  criminal  behaviors  will  not 
be  tolerated  and  that  everything  within  our  collective  power  must 
be  done  to  prevent  these  behaviors  from  developing  in  the  first 
place . 

Thank  you  for  your  time  and  consideration  of  the  issues  I  have 
outlined  today. 
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JamiMy  30,1995 

I 

0>«f  of  Police 

Congresswoman  SheQa  Jackson  Lee 
1S20  Longworth  House  Office  Building 
Washington,  D.C.   20S15 

Dear  Congrestwonan  Jackson  Lee: 

I  tegret  that  local  commicmenu  prevent  me  from  speaJdng  with  members  of  yotir  committee  in  person. 
However,  I  would  like  to  convey  my  support  for  the  Crime  Bill  and  its  plan  to  add  more  police  officers 
to  the  streets  of  cities  across  America  As  you  know.  Houston  has  already  recognized  that  hiring  more 
police  officers  and  deploying  them  in  an  intelligent,  well  organized  manner  is  critical  to  the  safety  of  our 
citizens.  Coupling  this  with  a  teamwork  approach  that  involves  the  grass  roots  organizations  in  our 
neighborhoods,  we  have  achieved  marvelous  results  But,  there  is  more  that  can  be  done  if  we  have  the 
resources  available  at  the  local  levelt 

Along  with  other  large  city  chiefs.  I  recognize  that  in  addition  to  a  strong  commitment  to  adequately  staff 
police  on  the  local  level,  there  must  be  a  significant  effort  to  offer  community  based  programs  which  will 
provide  the  young  people  in  our  communities  with  alternatives  to  involvement  in  crime.  The  nationwide 
trend  of  increased  violent  crime  committed  by  juveniles  must  be  addressed.  While  I  am  a  Strong  advocate 
of  law  and  order,  aivd  believe  we  must  protect  ourselves  while  w«  address  the  massive  problem  of 
juvenile  crime,  I  am  convinced  we  cannot  arrest  our  way  out  of  this  situation.  It  is  my  belief  that 
adequately  fimded,  community  based  progratns  are  an  important  component  of  the  American  goal  of 
achieving  a  healthier,  safer  society.  There  are  aspects  of  the  Crime  BUI  which  could  be  helpfUl  in  this 
area.   They  should  not  be  treated  lightly. 

It  appears  to  me  that  the  Omnibus  Crime  Bill  of  1994  is  one  of  the  most  beneficial  programs  the  federal 
government  has  ever  undertaken  to  assist  local  governments. 

Please  ask  your  colleagues  to  carefully  consider  the  effects  of  changing  any  aspect  of  the  bill.  I  would 
be  pleased  to  give  my  analysis  of  the  potential  impact  of  any  specific  pans  of  the  bill  should  you  or  your 
colleagues  feel  it  will  assist  you. 


iNuchia 
Chief  of  Police 
sn/tsq 
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